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Foreword

The Encyclopedia of the Science of Law constitutes the first scholarly
domain in which Dooyeweerd tested his radically new understanding of
created reality, informed by the biblical basic motive of creation, fall,
and redemption. The Science of Law represents the academic discipline
in which Dooyeweerd was trained and in which he developed excep-
tional expertise. Therefore, it must be clear that the publication of this
comprehensive and authoritative multivolume series will contribute sig-
nificantly to the ever growing legacy of reformational philosophy.

Although many philosophical trends throughout the history of philoso-
phy and even within the contemporary scene ventured to categorize our
understanding of created reality, the dominance of reductionistic ap-
proaches frequently precluded an integral account of the diversity and
unity of reality. What is particularly attractive about Dooyeweerd’s pro-
gram in the Encyclopedia is that he applies the method of immanent criti-
cism so effectively in his analysis of alternative theoretical trends that it
enhances the argumentative force of his own approach. Combined with
his sincere aim to do justice to empirical reality in all its facets and dimen-
sions – exemplified in what became known as the transcendental-empiri-
cal method – this resulted in a comprehensive account of the basic con-
cepts operative in scientific endeavors.

The Encyclopedia opens up unexpected vistas within this domain, start-
ing with an elucidation of what Dooyeweerd calls the elementary (or ana-
logical) basic concepts of the science of law and proceeding with a scru-
tiny of the complex basic concepts as well as the typical concepts of law.

The first volume is not only an introduction to the Encyclopedia of the
Science of Law, it is also a magnificent introduction to Dooyeweerd’s en-
tire philosophy. It will appeal to all scholars with a basic interest in philos-
ophy, regardless of what discipline they are coming from. This introduc-
tory volume may turn out to become the cornerstone of the entire Col-
lected Works of Herman Dooyeweerd.

D.F.M. Strauss
General Editor

xi





Editor’s Introduction

This is the first of the five volumes to be published which will comprise
the complete Encyclopedia of the Science of Law by Herman Dooye-
weerd. It is appropriate therefore in this introduction to provide a brief
description of these volumes, some information about the Dutch texts
on which the English translations are based, as well as more detailed in-
formation about this introductory volume and the editing of its transla-
tion. Some general observations will also be made about the Encyclope-
dia as a complete work and its significance within The Collected Works
of Herman Dooyeweerd.

The Encyclopedia Volumes

The five volumes of the Encyclopedia comprise 1 Introduction, 2 A His-
tory of the Concept of Encyclopedia and the Concept of Law, 3 The Ele-
mentary and Complex Basic Concepts of Law, 4 The Typical Basic Con-
cepts of Law and the Theory of the Sources of Law, and 5 Revised Intro-
duction (Unfinished). As a systematic theoretical account of law and le-
gal phenomena volumes 1 and 3 are the key volumes. Volume 3 is the
next in the set planned for publication.

The first volume outlines Dooyeweerd’s general philosophical perspec-
tive specifically orientated to the academic field of law. The general phi-
losophical systematics is known both within and without reformational
Christian circles as the Philosophy of the Cosmonomic Idea. This orienta-
tion of the latter to the major theoretical problems of law in the first vol-
ume is intended to serve as an introduction to this field of study and to a
new method of juridical analysis.

Volume 3 provides the systematic framework of basic concepts which
are the foundation for the special science of law. This volume is the de-
tailed and comprehensive application of the philosophical perspective and
the juridical methodology introduced in the first volume.

The fourth volume comprises two monographs that expand upon com-
plex basic concepts introduced in the preceding volume. The complex
concepts build upon the application and expansion of the theory of indi-
viduality-structures which, along with the theory of the modal aspects, is
one of the two fundamental pillars of the Philosophy of the Cosmonomic
Idea. Not only legal, political, and social science theorists, but also learn-
ed legal practitioners who read this volume will discover the contempo-
rary relevance of this volume’s examination of the public/private distinc-
tion and the concept sources of law. The final volume is an unfinished re-

1



vision of the Encyclopedie van de Rechtswetenschap consisting largely of
an incomplete new introduction.

Some Background on the Dutch Texts

Whilst a detailed historical study of the development of Dooyeweerd’s
legal philosophy is yet to be undertaken there is ample evidence to sug-
gest that Dooyeweerd was developing the idea of the Encyclopedia at
the same time as he was developing the major elements of the Philoso-
phy of the Cosmonomic Idea. It would be very surprising if this were
not the case because the stimulus for the development of his general
philosophy was his early wrestling with the problems of legal theory.
That the development of the legal philosophy and the general systemat-
ics went hand in hand is further supported from evidence that a version
of the Encyclopaedie in the form of lecture notes was already in exis-
tence in the 1930s, the same decade in which he produced the first de-
finitive form of his original philosophy, the three volume De Wijsbe-
geerte der Wetsidee. According to his biographer the Encyclopaedie ob-
tained a definitive written form during the period of the Second World
War.

Although a contract was concluded in the early 1950s between the au-
thor and the publisher H. J. Paris for the publication of the entire Ency-
clopaedie this did not take place. In the meantime it continued to be
printed as “notes” (dictaten) for Dooyeweerd’s jurisprudence lectures in
the Law Faculty at the Free University of Amsterdam where he was a pro-
fessor for nearly 40 years. According to D.F.M. Strauss, prior to the
1960s, copies of the Encyclopaedie notes were made available by H. J.
Paris.

The version of the notes which has been used as the basis for the English
translation and publication of this first introductory volume was printed
by the Students Council of the Free University and bears the date 1967,
two years after Dooyeweerd formally retired from his university position.
Although editors of the Encyclopedia are greatly indebted to the late Rob-
ert Knudsen for his translation of this first volume, considerable work was
required in its editing which resulted from errors and omissions in the
translation. Some of the main instances of the latter are mentioned below.

First, although Knudsen attended Dooyeweerd’s lectures in jurispru-
dence at the Free University, his formal qualifications were not in law but
theology, having held a professorship in apologetics at a North American
theological institution, Westminster Theological Seminary, Philadelphia.
An understandable lack of depth of legal learning is apparent in his trans-
lation. Secondly, there were some significant omissions of material from
the 1967 notes which required translation. Longer omitted passages were
translated by the General Editor, D.F.M. Strauss, other smaller passages
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by the Editor. Omitted quotations in German were translated by D.F.M.
Strauss. Thirdly, there were also difficult shorter passages which some-
times required complete retranslation by the Editor.

Despite extensive checking against the Dutch dictaat this publication is
not a complete retranslation which might well have brought to light addi-
tional errors of translation. A retranslation is a worthwhile project for the
future. However, in view of a long and careful editing process the editors
are confident that such errors have been kept to a minimum and are of a
minor nature.

Further Background on the Dutch Texts: Limitations of the
Encyclopedia as a Published Work

As an application of the general philosophy and its comprehensive sys-
tematics to the special discipline of law the importance of this Encyclo-
pedia within the Dooyeweerd corpus can hardly be overemphasized.
The significance of its publication for the development and advance-
ment of the general reformational philosophy, and all of the special aca-
demic disciplines, not only (though especially) for the study of law, is
therefore immense. Nevertheless, the reader needs to be aware of the li-
mitations of the Encyclopedia as a published work of jurisprudence and
the limitations of this introductory volume in particular.

One important limiting factor is that the Encyclopedia cannot be re-
garded as having reached the mature written state which the general philo-
sophical systematics attained in A New Critique of Theoretical Thought.
Dooyeweerd had intended to provide a completely revised version for
publication. This never eventuated; only an incomplete revised Introduc-
tion was written. When all the volumes have been issued, the published
Encyclopedia will still only be in the form of the lecture notes, albeit re-
markably complete and polished, that Dooyeweerd provided for his stu-
dents.

This failure of Dooyeweerd to get round to completing a revision for
publication meant that an important development contained in the mature
philosophical system was apparently not incorporated anywhere in the
printed dictaten and certainly not in the key volumes 1 and 3. This re-
mained the case although the dictaten had continued to be printed after
Dooyeweerd’s mature philosophical work had been completed and pub-
lished.

The omitted development was the introduction of an additional modal
aspect into the theory of the modal aspects, which allowed him to distin-
guish the aspect of movement from that of the physical aspect. This devel-
opment took place some time between the publication of De Wijsbegeerte
de Wetsidee in the mid-1930s and the appearance of the four volume A
New Critique of Theoretical Thought from 1953 onward. Almost cer-
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tainly it took place in the early 1950s. This is because first, his introduced
distinguishing of the two modal aspects in question does not appear in the
last printings of the dictaten, which seem not to have changed substan-
tially from the early printings going back to the 1930s. But secondly, that
development does not appear in the publication of an address by Dooye-
weerd in 1950 to the Royal Dutch Academy on the modal structure of the
concept of jural causality which Dooyeweerd used to illustrate the juridi-
cal application of the modal analysis and where one would certainly ex-
pect that development in the theory of the modal aspects to be reflected if
it had already occurred.

Another important area of the general philosophy, which lacks its ma-
ture expression within the Encyclopaedie, is the treatment of the basic the-
oretical problems of philosophy contained in this first introductory vol-
ume. Whether or not his ideas in this area can be viewed as having under-
gone substantive development subsequent to their articulation in the
Inleiding (Introduction), a much clearer and coherent statement of the ba-
sic problems are to be found in A New Critique than are to be found in this
first volume of the Encyclopaedie.

A final observation relating to the provisional nature of the content of
the Encyclopedia arises from reflecting on just a couple of the difficulties
presented in the translation of the first volume.

It is not appropriate here to delve deeply into the complexities involving
Dooyeweerd’s use of recht. However, it may be helpful for a reader of the
Encyclopedia to make the following point of explanation. A fundamental
distinction within the Encyclopedia and Dooyeweerd’s general philoso-
phy is that between the modal structure of reality and the individuality-
structure of concrete “social” and “physical” entities. Within Dooye-
weerd’s use of the term recht (in the sense of “law” not “right”) there is
some degree of unclarity as to whether he is intending this in the “modal”
sense of the jural aspect (juridisch aspect) or in the sense of an individual
law as a concrete totality which functions in all the modal aspects but
which is qualified by the jural aspect as that which gives to the individual
thing its jural character.

Although, in the latter part of the Introduction, Dooyeweerd explains
and applies his theory of individuality-structures within the context of
jural phenomena, nowhere does he address the issue of the individuality
of laws as concrete totalities. Is this because he not only considered the
idea of the jural aspect as essential for an adequate account of law but that
law itself was nothing more than a modal aspect of individual, concrete
social realities such as courts, legislatures, and nonstate jural institutions?
In this respect there may be some force in the criticism of Arend Soete-
man, the present holder of the professorship in jurisprudence at the Free
University which Dooyeweerd himself held for many years, that Dooye-
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weerd goes too far in criticizing legal philosophy for regarding law as a
thing rather than as the (modal) aspect of things etc. Certainly, the ques-
tion as to the individuality of law is one which those who seek to take up
and apply the reformational perspective articulated in the Encyclopedia
will need to address.

This observation on a problem with recht leads to another closely re-
lated translation issue which goes to the very heart of this work and again
called for the exercise of editorial discretion. It concerns the decision to
frequently employ the term “jural” when juridisch is found in the text. The
latter was used when referring to the universal aspect which for Dooye-
weerd was not confined to explaining the nature of the conventional legal
phenomena that is the typical subject-matter of legal practitioners – viz.
state law and state legal institutions.

Although it is true that Dooyeweerd himself, throughout the entire En-
cyclopedia, uses examples taken from state law in explaining and apply-
ing his elementary concepts, it is vitally important to understand that these
concepts and the cosmic aspect of reality that grounds them are universal.
That is to say, this aspect for Dooyeweerd manifests itself not only in the
state rules of the courts and legislatures but within every sphere of human
life. Therefore the elementary concepts of “law” which are introduced in
this volume, and systematically explained in the third, are not confined to
explaining the rules and legal phenomena associated with the organs of
the state. Hence the available but less common term “jural” is employed
rather than “legal” or “juridical” whenever the author intends to convey
this meaning of juridisch. Nevertheless, Dooyeweerd’s less-than-al-
ways-consistent use of terms in this regard and the prevalence of state law
examples to illustrate his philosophy requires one to constantly be alert to
this “pluralist” feature of his philosophy of law.

Many of the above points that have emerged in the process of translat-
ing and editing the Introduction invite a word of caution for the reader in
approaching this and other volumes yet to appear. Whilst the Encyclope-
dia should become an indispensable reference resource for students of
reformational legal philosophy, on its own it cannot be treated as the ma-
ture statement of Dooyeweerd’s legal philosophy let alone of contempo-
rary reformational legal philosophy. It must be handled with care making
proper allowance for the provisional and incomplete nature of the work
and should be accompanied by an attitude of openness to its revision in the
light of new insights that have emerged since the completion of the
Encyclopaedie, not only within law and legal theory, but from across the
whole range of scholarly disciplines. Not to do so would be contrary to the
integrative multidisciplinary vision which the Encyclopedia embodies
and the spirit of reformational scholarship. At the same time it would be
unwise to underestimate the breadth of vision, comprehensiveness, and

Editor’s Introduction
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profound implications of this work, which even Dooyeweerd himself
would have been unable to fully appreciate.

The Title of Dooyeweerd’s Major Jurisprudential Work

There is another matter regarding the editing of this and the other vol-
umes which deserves a mention and which also is relevant to the issue
of how the work will be received amongst its prospective readers. It
concerns a discussion amongst several of those involved in the editing
about the main title to be given to this English translation of the five
volume work. The outcome of that discussion was that the original deci-
sion to maintain a literal translation of the title given to the work by the
author was confirmed. The alternative proposal was to adopt a title
which, though adequately intimating the contents of the work, would
have departed from the author’s given title in favor of one that it was
generally agreed would contain terms more readily understood amongst
a readership beyond the jurisprudentially informed.

Although the English translation of the author’s own title has in the end
been maintained, the translation itself has slightly altered from that origi-
nally advertised by the Dooyeweerd Centre. The rendering of
Encyclopaedie van de Rechtswetenschap that was adopted from the outset
was “Encyclopedia of Legal Science.” The title finally fixed upon is “En-
cyclopedia of the Science of Law.” It is instructive for appreciating the na-
ture and significance of this work to briefly consider both of the key terms
Encyclopaedie and rechtswetenschap in the original Dutch title and the
translation of the latter term.

Encyclopaedie presented no problems of translation. However, the
meaning which Dooyeweerd attached to Encyclopaedie is not the mean-
ing of that term or its English equivalent that is widely accepted either
within or without the scholarly community as its primary or common
meaning – the provision of a compendium of facts in a particular field of
knowledge or on all branches of knowledge usually arranged alphabeti-
cally. In the Encyclopedia, as indicated in its title, Dooyeweerd was con-
sciously endeavoring to reform this primary meaning or at least to re-es-
tablish another older meaning of the term denoting an integrating theoreti-
cal perspective.

That he both fully realized the difficulty of such a project and yet also
was determined to contribute towards its accomplishment is manifest
within the work. For not only does he carefully explain in this Introduc-
tion why he has adopted the term Encyclopaedie to describe the work and
its method, Dooyeweerd went to the additional trouble of taking half of an
entire volume (2) to examine the historical basis of this concept he uses to
denote an overarching theoretical perspective for a particular field of
study (“special science”). Whether or not he was wise in seeking to adopt
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this term to describe his theoretical perspective and its method, and
whether or not he was being realistic in thinking this reformation in the
meaning or meanings of encyclopedia could be accomplished, this re-
forming project must be accepted as being a central objective of the work
as a whole.

So whilst the substitution of Dooyeweerd’s own title for one with more
contemporary resonance has obvious advantages, in addition to present-
ing problems of word economy in any substituted title, it loses the histori-
cal reference to which Dooyeweerd attached considerable weight. And
what was the point of attaching so much importance to the historical con-
nection? The answer I would suggest is that by elaborating that connec-
tion he would have expected his original jurisprudence and its method to
earn greater respect from the community of modern jurisprudential schol-
arship that would be highly skeptical of its dependence on his assertion of
a religious root for all theory and for legal philosophy in particular.

Although rechtswetenschap can be given different renderings in differ-
ent contexts, within the context of the Encyclopedia it cannot be given as
“jurisprudence.” The reason is that if it is correct to apply the term juris-
prudence to the complete work in the sense of that term which denotes an
area of theoretical study of law, and clearly it is correctly so applied, then
rechtswetenschap cannot mean “jurisprudence.” Dooyeweerd uses
rechtswetenschap in the Encyclopedia to refer to the special “science,”
that is, the discipline, of law. For Dooyeweerd, an encyclopedia of law is
jurisprudence as the theory of law, or more precisely, the philosophy of
law encompassing both the broadest philosophical questions and the basic
concepts which provides an integrating theoretical perspective for the
special science of law in a comprehensive and total fashion. As such it
provides a truly critical, comprehensive, and scholarly introduction to the
discipline of law (rechtswetenschap).

“Science” in the title involves some unavoidable ambiguity. Adding
“social” to “science” to avoid misinterpretation of “science” as meaning
the application of the natural sciences to legal phenomena (e.g. forensic
science) would not have avoided ambiguity or misinterpretation. There is
still a danger of “social science” being read in a positivistic or reduct-
ionistic manner along the lines of the “natural” sciences. “Science” is the
only term that is sufficiently precise to convey the intended meaning of
rechtswetenschap.

Why the substitution of “Science of Law” for “Legal Science?” The lat-
ter is common enough within jurisprudential scholarship not to be misin-
terpreted and is a perfectly acceptable equivalent for the former in most
contexts. However, as part of the description of Dooyeweerd’s jurispru-
dence “science of law” more clearly conveys the notion of the field of
study itself as a special discipline and does not simply denote the type of
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knowledge associated with the discipline, which “legal science” simply
conveys. The issues which his jurisprudence primarily addresses are not
merely espistemological but also ontological. Furthermore, his ontology
is not confined to explaining the structure of the jural dimension of “legal”
and nonlegal things, but also examines the structure of the study of law it-
self as a special science alongside other special sciences and its necessary
relationship to philosophy as an integrating theoretical perspective. The
questions “What is legal knowledge?”, “What is philosophy?” and “What
is the relationship between philosophy and the academic study of law?”
are for Dooyeweerd ontological as well as epistemological questions.

To conclude this discussion of the title translation, it is not insignificant that
our “science of law” rendering of rechtswetenschap echoes the title of a juris-
prudence text (The Pure Science of Law) by one of the outstanding legal theo-
rists in the Western tradition, Hans Kelsen, for whose scholarly abilities
Dooyeweerd had the greatest respect. Even more relevantly, Kelsen’s theory
is one of the main targets of the Encyclopedia’s critique; the encyclopedic
method and conceptual framework was undoubtedly offered as a superior al-
ternative to the influential Kelsenian legal positivism.

This brief introduction to both the introductory volume and the entire
set of volumes comprising the Encyclopedia is concluded with a comment
upon a central concept of the Encyclopedia. Dooyeweerd’s identifying of
retribution as the normative core or “meaning-kernel” (zin-kern) of the
universal jural aspect of cosmic reality may be viewed as a major obstacle
to the reception of this work as a significant contribution to the field of ju-
risprudence and legal scholarship.

At a time when there has been a move towards the idea of restorative
justice in the criminal justice system and when Christian scholars and re-
formers are giving support to this move as reflecting a more biblical ap-
proach than a traditional one which emphasizes retributive ideas of jus-
tice, it might be considered singularly inappropriate to be publishing a
work of legal philosophy in which retribution is located at the core of the
normative meaning of justice, human law, and legal institutions. Espe-
cially is this the case, one would think, when the work professes to arise
out of a Christian worldview which proclaims love and justice as central
themes.

With respect to this particular matter, and in order to get to grips with
this jurisprudential work in general, however, it is necessary to understand
a distinction of especial importance to be found within it. For an adequate
structural-theoretical account of the normative societal phenomena of law
and legal institutions Dooyeweerd insists on making a distinction between
societies in which the jural aspect remains in a “closed” or “unopened”
state where law is bound to a strict or “undisclosed” concept of retribution
and those where the jural aspect has been “opened up” or “deepened” by
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morality under the leading of (the Christian) faith. Only in the latter does
law relax its strict retributive character (lex talionis) as it comes under the
influence of a “regulative” idea of justice. Not every “positing” of a jural
norm within a particular legal culture need evince this opened up charac-
ter, guided by an idea of justice, in order to establish itself as law – to sat-
isfy the “existence conditions” of (valid) law as some legal philosophers
might say. In the encyclopedic perspective, all law and jural phenomena
are “qualified” by their retributive character, but only in opened up legal
cultures is this retributive core of law itself deepened into a recognisably
“modern” or developed form where it is more appropriate to speak of the
most fundamental principles of law requiring implementation being those
of “justice” than of “retribution” (even where use of the latter concept is
confined to principles of criminal law).

Legal theory that lacks such a structural distinction, on this view, would
not be able to provide a clear insight into the relationship between justice
and law and shed new light in the never-ending jurisprudential debate
over the relationship of law and morality. Perhaps even more signifi-
cantly, it was the view of the Encyclopedia’s author that the lack of a com-
prehensive structural account of the constitutive and regulative elements
of law prevented the then prevailing legal theories from being able to pro-
vide an adequate explanation of a whole raft of important juridical phe-
nomena within the legal concepts they utilized for that purpose. The ge-
nius of this work is to construct a theory of law which provides just such a
structural account consisting of a system of “jural” concepts and an ac-
companying methodology. This is the theoretical foundation of a new ap-
proach to understanding law and a new method for the analysis of juridi-
cal phenomena.

But to return directly to the point concerning the appropriateness of des-
ignating retribution as the concept that correctly approximates the “mean-
ing-core” of the jural aspect, it is within this account of the structure of
jural phenomena that the concept of retribution plays a central role.
Whether viewed from a Christian or any other perspective, to avoid com-
plete misunderstanding and a hasty dismissal of the work as unsoundly
based at its core on account of the central role assigned to retribution, it
must be appreciated that Dooyeweerd employs retribution in a sense
broader than, though not unrelated to, the commonly understood criminal
and penal meaning of the term.

An argument may be put against retaining that particular term to de-
scribe the normative content, which Dooyeweerd intends it to convey in
his theory, because of the predominance of narrower meanings in both
popular and scholarly contexts. Or a more fundamental criticism could be
mounted against Dooyeweerd’s account itself. But it is what the author
understood by retribution within the context of his entire framework of le-
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gal concepts that must be addressed by the reader before any judgement
can be passed on the theoretical appropriateness of his characterizing of
the normative core of law and legal phenomena as retribution.

Here a serious student of the Encyclopedia is brought to the heart of the
work’s overarching conceptual framework and to the basis of Dooye-
weerd’s account of the concept of law with its retributive core. This is the
theory of the modal aspects, the most distinctive and original element of
his philosophical systematics which includes his legal philosophy. Only
by seeking to fully grasp this theory of the aspects and the theory of indi-
viduality-structures that builds upon it can the reader avoid mistaken and
hasty judgements on specific elements of this reformational legal philoso-
phy such as that concerning the concept of retribution.

No doubt there are many other aspects of the Encyclopedia that are
open to misinterpretation. I have focused upon a central element of its the-
oretical systematics, the concept of retribution as an obvious target of crit-
icism, in order to offer cautionary advice for the reader on how to avoid
such interpretive mistakes.

This introduction cannot be concluded without a mention of those who
have assisted in various ways in the editing of this first volume. Thanks
are due first to the late Robert Knudsen for appreciating how important
this work is for serious Christian legal scholarship that he made the con-
siderable effort to produce the first translation; to Herman Dooyeweerd
Jr., Johan van der Vyver, and John Witte for encouragement at an early
stage; Keith Sewell and Marcel Verburg for advice on specific translation
points; Gillian Cameron who retyped the Knudsen translation into elec-
tronic format; Jaap Zwart who provided copies of the dictaten and a copy
of a Dooyeweerd bibliography; Danie Strauss who not only had oversight
as General Editor but also provided notes to supplement those of the Edi-
tor, retranslated parts of the text, supplied translations of omitted sections,
and provided advice on other issues of translation; Michelle Botting for
her excellent work as style and format editor; and finally, thanks must go
to the Herman Dooyeweerd Foundation and more latterly to Elaine Botha
and the Advisory Council of the Dooyeweerd Centre for their support and
patience over the years of waiting for this first volume of the Encyclope-
dia to be published.

Alan Cameron
Editor
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PART 1

Part 1
The Philosophic Idea of Encyclopedia in the Light of the
Cosmonomic Idea. The Theory of the Law-Spheres as the Pri-
mary Foundation of the Encyclopedia of the Science of Law

1.1 Introduction to the Science of Law and the
Philosophic Idea of Encyclopedia

The gradual eclipse of the title “encyclopedia of the science of law” by
“introduction to the science of law” was sanctioned in the Netherlands
by the Academic Statute established by Order in Council of June 15,
1921, p. 800, in which the former designation “encyclopaedia” was re-
placed by “introduction.”

Although there is no basis for the conclusion that with the change of ti-
tle the legislature also intended a material change of content,1 neverthe-
less, it is symptomatic of a trend in which the original idea of encyclope-
dia has gradually been abandoned, even though the name itself still re-
mains in use.

In the middle of the last century, Walter, the author of an encyclopedia
of the science of law, which in the interim has achieved considerable rec-
ognition, registered his protest explicitly against the already growing cus-
tom of identifying encyclopedia with introduction to the science of law.
His view, which was largely shared by the already numerous philosophi-
cally schooled jurists, was that encyclopedia is a philosophic science
which indicates the place of the special sciences in the totality of human
knowledge. It gives us insight into the internal coherence of the branches
of a science which is founded on the concept of the field of investigation
surveyed by the particular science in question.2

The thought that lies at the foundation of this conception therefore was
that the various areas of scientific knowledge have an inner coherence and
are not simply related to each other in an external fashion. In order to at-
tain knowledge of the internal connection of the science of law with the
other sciences it is necessary to undertake an investigation of the internal
structure of the entire extent of human knowledge so that, in terms of its
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1 Willem Zevenbergen, Formeele encyclopaedie der rechtswetenschap als inleiding
tot de rechtswetenschap (’s-Gravenhage: gebr. Belinfante, 1925), 2.

2 Walter, Juristische Encyclopädie (n.p.,1865), 5.



place within this totality, we can deduce the inner structure of the science
of law.

Considered in this fashion, encyclopedia is of necessity a “universal
science” of a philosophic character. This universal science, however, is
not so much oriented to the ever increasing fund of knowledge, which is
being collected by the special sciences within this structure, as it is
oriented to the structure itself, apart from which no special science would
be possible.

This inner delimitation of the task of encyclopedia has been expressed
in the term “formal encyclopedia.” That is not a particularly satisfactory
expression because the term is also used by those who have broken with
the idea of a universal science and have reduced the encyclopedia of law
to that of an introduction to the science of law.

An introduction, in contradistinction to an encyclopedia, cannot be
viewed as an independent philosophic science. In an introduction to the
science of law the pedagogical goal of giving such introductory
knowledge as is required to obtain insight into the nature, the scope, and
the various branches of this particular scientific discipline is predominant.

Now it can be asserted that it is only possible to obtain a thorough
insight into this discipline by means of an encyclopedia in the sense
described above. It then must be recognized, however, that this judgment
rests upon two presuppositions: (i) an encyclopedia in the sense of a
philosophic universal science is possible; and (ii) even from a pedagogical
point of view such an encyclopedia is the best introduction to the science
of law.

Since the second half of the last century, the idea of encyclopedia as a
philosophic universal science has fallen into disfavor and has been
virtually abandoned. The idea was identified with a speculative
conception of it, discussed later, which was elaborated and defended by
the great founders of German idealism, Fichte, Schelling, and Hegel.
Frequently the philosophical basic conception that was shaped in the idea
of universal science, was not even comprehended any more.

Without any justification this idea was branded as an a priori attempt to
capture the whole range of the burgeoning knowledge of the special
sciences in a subjective scheme of totality and thereby to lay down the law
for the development of the special sciences in terms of an arbitrary
philosophical conception. It goes without saying that, in the face of such a
disparaging judgment concerning encyclopedia as the “science of the
sciences,” the question was no longer even raised whether, considered
from the pedagogical point of view, encyclopedia could be regarded as the
most appropriate introduction to the science of law.

The prejudice to which we refer rests upon a lack of real insight into the
significance of the philosophical idea of encyclopedia. Nevertheless, we
must not simply sidestep the issue of whether the idea in question does in-

Encyclopedia of the Science of Law, Volume 1

12



deed only belong within the framework of a speculative system of
thought, or whether it possesses a firm foundation in the structure of the
life of law itself and in the structure of scientific thought which addresses
itself to legal life.

In answering this question we do not wish to commence with substan-
tial philosophical and epistemological considerations, but rather give a
brief account of the multifacetedness of an ordinary activity in daily life.

I enter a store and purchase a box of cigars. A jurist, who considers this
act in the role of a scientific observer, begins at once to abstract from the
act its legal configuration. The transaction is taken into consideration by
the jurist only as a jural transaction, as a legal agreement, out of which
flow mutual rights and juridical obligations for the buyer and the seller.

Furthermore, it is clear that this legal configuration forms only one of
many aspects of the transaction in question.

If an aesthetician were present among the scientific observers, that spe-
cialist would view the same transaction from the particular standpoint of
its aesthetic aspect and would provide an answer to the question as to
whether or not the attitude, speech, and the expressions of those who were
involved in the transaction were harmonious.

An economist, however, would direct attention not to the jural, nor to
the aesthetic, but to the economic side of the transaction. Another aspect is
now brought into view out of the concreteness of the act of real life,
namely, that of economic valuation and the economic measure which was
applied in working out the price of the purchased goods.

A fourth scientific observer, who makes the social side of human soci-
ety a subject of special study, focuses on what is taking place in the store
between the buyer and the seller, and considers it specifically from the
point of view of social forms. In the form and the tone of their greetings,
and in their questions and answers, such an observer quickly discerns the
degree of education, status, or importance of the buyer and the seller.

The aspect of language, which is unbreakably connected with the aspect
of social intercourse, is interesting to the linguist, who pays particular at-
tention to the lingual significance of the words, to the construction of the
sentences, to the possible differences of dialect, and to flaws in pronuncia-
tion, etc.

A historian, who views the transaction from its historical aspect, fastens
our attention on the fact that the cigars in their packaging, as well as the
money with which payment is made, are typical historico-cultural objects
which have come into use only in the course of the historical development
of Western society. That specialist also directs our attention to the fact that
in the transaction the typical forms of language and social convention, the
fixing of a price, and the content of the positive law involved in the agree-
ment rest entirely upon a historical foundation.
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A logician directs attention to the logical side of the transaction. Does
the answer conform to the question in a logical fashion, and are question
and answer an expression of a logical train of thought?

A psychologist is interested more in the unique sensory aspect of the
transaction. Which psychical strivings, emotional representations, and de-
sires drive the buyer and the seller to an agreement of will? What mood
manifests itself in their tone, their expressions, their entire attitude as they
make the deal and carry it out? Is it possible to point out emotional aberra-
tions and disorders?

A biologist is interested in the transaction only in respect of its organic
aspect of life.

Finally, it would also be possible to invite a physicist and a mathemati-
cian to join the group of scientists. Even though, at first, they might well
excuse themselves, observing that the event lies outside the field of their
own scientific interests, they would admit, nevertheless, that this transac-
tion manifests a physico-chemical, a spatial, and a numerical aspect, etc.,1

that is to say, precisely those aspects of reality to which their scientific in-
terest is directed.

The variety of aspects of the transaction is by no means exhausted by
the foregoing. The theorist of ethics and the theologian also discover in it
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aspects (see A New Critique of Theoretical Thought, vol. 2, trans. David H. Freeman
and William S. Young, The Collected Works of Herman Dooyeweerd, gen. ed.
D.F.M. Strauss [Amsterdam: H.J. Paris, Philadelphia: Presbyterian and Reformed
Publishing Company, 1953-58; reprint, Lewiston, NY: The Edwin Mellen Press,
1997], 99 [hereafter cited as A New Critique]). A noteworthy historical point in this
connection is the fact that in 1930 the brother-in-law of Dooyeweerd, professor
D.H.Th. Vollenhoven, introduced fifteen modalities in the first edition of his book,
Isagogé Philosophiae – by distinguishing the mechanical from the physical aspect.
However, in the editions of 1936 and later this distinction vanishes and Vollenhoven
then only acknowledges the physical aspect (cf. K.A. Bril, “A Selected and
Annotated Bibliography of D.H.Th. Vollenhoven,” Philosophia Reformata [1973]:
216). Dooyeweerd, in this respect, rightly mentioned the law of inertia as formulated
by Galileo (cf. A New Critique, vol. 2, 99). That this law was anticipated by thinkers
from the fourteenth century was convincingly shown by A. Maier (Die Vorläufer
Galileisim 14. Jahrhundert, Roma 1949, 132-215). In a different context P. Janich
also emphasized a “strict distinction between phoronomic (subsequently called
kinematic) and dynamic statements” (“Tragheitsgesetz und Inertialsystem,” Frege
und die moderne Grundlagenforschung, ed. Chr. Thiel [Meisenheim am Glan,
1975], 68). This explanation applies each time Dooyeweerd refers to the physical or
the kinematic aspect.



aspects which comprise the field of investigation of their special sciences,
respectively, the moral aspect and the aspect of faith.

Each aspect of the concrete transaction which took place in the cigar
shop, having been described, of course, in general and provisional terms
only, is abstracted from concrete temporal reality by the science
pertaining to it.

Thus the thought might easily arise that every special science, as special
science, would be able to close the gates of its own field of investigation
such that the disciplines mutually separate themselves strictly from each
other as each one studies its own, theoretically abstracted aspect. If we pay
attention, however, to the differentiated aspects of reality themselves, we
make the surprising discovery that, on the contrary, it is precisely the
distinctive character of these aspects themselves that stands in the way of
such isolation.

This is immediately clear from the following considerations. As already
stated, the jurist abstracts the legal figure of a commercial agreement from
the full concrete transaction between the buyer and the seller in the cigar
shop. In this legal figure two divergent interests, which could enter into
conflict with each other, are brought into a certain harmony.

It is quite evident that the harmony in question cannot be an aesthetic
harmony in the proper sense of the word; here it is undoubtedly a matter of
the jural harmonizing of interests. But does this jural harmony exist in
isolation from the aesthetic?

According to an aesthetic view of social life, every unilateral invasion
of the rights of others is instinctively sensed to be a disturbance of the
aesthetic harmony of society, even though the aesthetician might remain
quite aware of the fact that the harmony of law is something completely
different from the beautiful harmony in the aesthetic aspect of reality.

In the above transaction, in which the jurist has discovered the jural
figure of a commercial agreement, let us suppose for a moment that the
buyer had specified a box of 25 authentic Havanas of good quality and,
with the store owner’s consent, had only paid one dollar for it. In such a
case suspicion immediately arises in the jurist’s mind as to whether the
agreement was a genuine one. Is it a true commercial agreement, or do we
have here a disguised gift, a sham transaction? Or if no gift is intended, is
the entire matter suspect? Has the store owner obtained the cigars
honestly? Does the agreement indeed have a “lawful cause?”1

Why does doubt arise here concerning the genuinely legal character of
the transaction? It is because the sum of one dollar does not represent a
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real price for these expensive cigars according to their current market
value, at least, if they have not been damaged. Without having to take on
the thought-pattern of an economist, the jurist’s task itself demands
consideration of the economic aspect of the commercial agreement. The
juridical character of the commercial agreement as such is unbreakably
connected with this economic aspect.

In article 1375 of the Civil Code, the jurist finds a reference to “usage”
which, in addition to the express stipulations of the transaction itself and
the requirements of “fairness” and the “law,” determines the extent of the
responsibilities and rights of the contracting parties.

In having to consider “usage” (custom) the jurist is immediately
brought up against the norms of social intercourse in that society. Yet the
meaning of social intercourse may not be read into the concept “usage” as
that is intended in the mentioned article. The social rules of courtesy,
politeness, social appropriateness, and tact as such do not have any
juridical meaning. But there exists such an intimate connection between
legal custom and customs of social intercourse that it is impossible to
consider the meaning of the former apart from that of the latter.

Consider, for example, under normal economic conditions, the
commercial custom of not demanding payment from a sound trader
immediately upon delivery of the goods. It is apparent that this custom is
primarily a social one; it is initially a rule of courtesy. But it is not out of
the question that in various lines of business this custom might have taken
on such established forms that it would also have to be taken into account
juridically in determining the extent of the mutual rights and responsi-
bilities of the contracting parties.

The intimate connection between legal and social rules can also be
irrefutably shown outside the context of an agreement. Think of the trans-
gression involved in breaching a requirement of discipline in wearing a
particular kind of clothing, or a requirement in the army to salute in a
certain way. In a jural sense, these fall into the category of an unlawful act,
but undoubtedly they primarily involve transgressing the rules of social
intercourse.1
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Civil Code. This requirement has now been abandoned. Common law jurisdictions
such as the English still retain the requirement of “consideration” which is a more
narrowly economic concept than the continental causa. See Samuel & Rinkes, The
English Law of Obligations in Comparative Context (Nijmegen: Ars Aequi Libri,
1991), 72-73.

1 Editor’s note: It is important to realize here that in Dooyeweerd’s philosophy, as a
universal modal aspect, the jural aspect not only manifests itself concretely as state
law but in nonstate spheres of life as well. It is possible that when he refers to the
breach of a disciplinary requirement of dress he has in mind an actual state law to
that effect. However, it is also possible that he is thinking of what might be called a
“dress code,” i.e., rules of greater or lesser formality functioning within some sphere



The jurist, who has established that the earlier described transaction in
the cigar shop, as a legal configuration, meets the requirements of the
contract of sale, now discovers in articles 1378–1387 of the Civil Code an
entire heading devoted to the “interpretation of contracts.” The jurist, qua
jurist, thereby comes into immediate contact with the lingual aspect of the
transaction, and it is plain from the outset that the entire jural
configuration of the commercial agreement can only exist on the basis of
linguistic forms of expression in which contracting parties make a
disposition of their jural agreement of will.

Having already established that we are dealing with a contract of sale,
there is presupposed an explanation, an interpretation, of the lingual signs
employed by means of which, as the jurist says, the parties express their
intentions. Nevertheless, the legal interpretation, in its jural sense, is not
merely linguistic.

For example, the interpretation of getting into a street car as a
declaration of intention to enter into a transportation agreement with the
street car company certainly cannot be understood as a linguistic
interpretation. But law cannot exist without language, so unbreakable is
the connection between the two.

That the jural aspect of the transaction unbreakably coheres with the
historical aspect is immediately apparent when we account for the fact
that the positive juridical content of the agreement, as well as usage,
wherever recognized in the Civil Code, has a close connection with the
modern stage of cultural development. The form of the contract itself has
its own legal history and can only be understood scientifically in
connection with it. In the most primitive phase of Roman and German
law, the contract, as a source of legal relationships relating to property,
was unknown. Here only a delict created juridical relations between
members of the tribe.

Furthermore, it is already apparent from the first attempt at juridical
interpretation of the sale contract under consideration, that the jural
significance of the agreement is unbreakably connected with the logical
aspect of the transaction. If there is no logical process of thought
underlying the expressions of will of the contracting parties, it is
impossible per se to ascribe to them a juridical meaning. As yet there
cannot be any agreement of will, in the juridical sense of the word, if the
declarations contradict each other logically.

As soon as the jurist, however, begins to consider the jural sense of the
declaration of will, the unbreakable connection between the jural and
psychical aspect of the act will also be encountered. Behind the
declaration is concealed a psychical process of desires, imaginings, and
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strivings, which cannot be ignored by the jurist in questions relating to
matters such as mistake, bad faith, and fraud.

A valid declaration of will, furthermore, can only be expressed in a jural
fashion by responsible persons, and responsibility in a jural sense is
unbreakably interconnected with a normally developed life of feelings
and imagination. Young children, for example, cannot legally bind
themselves.

No further demonstration is required to show that the psychical aspect
in question is in turn itself completely bound up with the biotic aspect of
the organic development of life. In this connection think of the juristic
notion of majority, as a rule, a primary condition for complete legal
capacity.

And finally, the configuration of a legal act such as a commercial
agreement also unbreakably coheres with the following aspects of reality:
movement, space, and number.

As the jurist says, a sale agreement is a legal ground for legal
consequences. It introduces changes into the previous jural state of affairs.
The purchased cigars, by being handed over, cease to be the property of
the owner and become the property of the buyer. The money which is
given in payment passes in the same fashion from the possession of the
buyer to that of the seller. No demonstration is required to show that the
jural aspect of the transaction is directly connected with the physical
aspect of movement.1 We here encounter the elementary legal
configuration of jural causality, which cannot be understood apart from its
connection with physical causality, but which nevertheless retains it own
inviolable meaning.

Furthermore, a sale agreement is made in a particular place and thereby
manifests its spatial character. Nevertheless, the location of the
transaction in its jural sense is not at all a mathematical concept. This
becomes clear if one considers the following case:

A German trader in Amsterdam orders by telephone a shipment of grain
from Brussels. Immediately the jurist asks, Where did this agreement
come into existence? It goes without saying that mathematics cannot
provide us with an answer. But the place of agreement must be established
for juridical purposes, because the question as to the applicable system of
law depends on it. At the same time, this finally brings us to the expression
of the unbreakable connection between the jural and the aspect of number.
How does the difficulty arise here with respect to establishing the place of
the agreement in a juridical sense? It is because the buyer and the seller are
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two different persons who, since they are located in two different
countries, express their intentions from different places.

The agreement of sale presupposes, however, that out of this dual ex-
pression of will there must come into being a jural unity within the volun-
tary agreement. If the agreement of sale in this sense is to be a jural unity,
then juristically speaking it can only come into being at a single place. The
question whether the location is to be that of the buyer or the seller is a le-
gal question, which, however, could not arise apart from the numerical as-
pect of the act.

Now I have yet to say anything about the connection between the jural
aspect and the moral and faith aspects. Nevertheless, the connection here
is just as intimate, even taking into consideration the unique nature of the
aspects in question. In article 1356 of the Civil Code, one discovers the
provision that if agreement is to be reached there must be a “lawful
cause.” I cannot enter here into the various points of view concerning this
concept. In the present context it will suffice to give an illustration of an
unlawful cause which according to article 1371 of the Civil Code renders
an agreement void.

Let us suppose that a person promises another a sum of money for
spreading false rumors in the stock market by which means the first hopes
to personally benefit. The other party agrees to this proposition. There is
therefore mutual agreement. But such an agreement has an “immoral
cause,” and for this reason is legally void. The connection here between
the jural and the moral aspects of the transaction is immediately apparent.
Article 1374 of the Civil Code explicitly states that an agreement must be
brought into existence “in good faith.” Article 1357 provides inter alia
that in an agreement assent is invalid if it is obtained by deceit. Article
1284 refers to the failure to perform an undertaking that is owing to the
“guile” of the debtor.

The above mentioned sale agreement, which we have discussed earlier,
is subject to all of the provisions of the Civil Code, and the unbreakable
connection between its jural and moral aspects, at the same time, is there-
by demonstrated.

An elementary legal figure in which the connection between the jural
and the moral aspects is prominent is that of fault, which plays an essential
role in respect of failure to perform or failure in timely performance of the
agreement.

Finally, the connection between the jural aspect and the aspect of faith
becomes clear if one considers that we live in a Christian land where legal
conceptions have been influenced in great measure by Christian ideas.
Completely independent of the question whether the contracting parties
personally adhere to Christian beliefs, the agreement which they conclude
is thoroughly bound to this connection between law and faith.
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So, for example, the principle of contractual freedom, with the
simultaneous binding of every contract to a lawful cause, stems from the
canon law of the Roman Catholic Church which based this principle on
the Holy Scriptures. The interpretation of such concepts as “good morals”
and “good faith,” etc. has also undoubtedly been strongly influenced by
Christian conceptions and concerns.

The above summary examination of the various connections of the legal
pattern of the sale agreement in question with all the other aspects of this
transaction may be sufficient for now to demonstrate that the theoretical
idea of encyclopedia cannot simply be thrust aside in the manner in which
it is generally done at the present time.

In any case, quite apart from the question whether the speculative
doctrines of science of Fichte, Schelling, or Hegel are acceptable, it is
impossible to deny that the structure of law itself demands that scientific
thinking, in respect of juridical investigation, proceeds according to an
idea of the interconnection of the legal1 with the other aspects of reality. In
this regard, it is of little consequence how this idea is more precisely
expressed and whether scientific jurists are aware of the fact that they
maintain it. Provisionally, it is sufficient to establish that the idea in
question is a necessary presupposition for investigation within the special
sciences.

If this can be established, then the encyclopedia of the science of law,
which aims to acquaint us with the internal structure of the science of law
by pointing out its place within the coherence of the special sciences, can
no longer be rejected as aprioristic speculation. On the contrary, it would
then appear that this encyclopedia, as itself a philosophical theory of
science, must be considered to be utterly essential for bringing to light the
foundations of the science of law.

If it is the case that the jural aspect of reality can only exist in
unbreakable connection with the remaining aspects of reality, then legal
science can only operate theoretically in a responsible fashion if it also
proceeds governed by a proper insight into the place of the legal within the
universal coherence of aspects.

This insight ought to be expressed, first of all, in jural concept-forming.
To be more precise, the basic concepts of the science of law can only be
formed in a fruitful manner if they are understood in their proper relation-
ship to, and in their connection with, the basic concepts in which the re-
maining aspects of reality are theoretically captured. As we shall later ob-
serve, entirely incorrect formulations of problems arise from a lack of in-
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sight into the true relationship and interconnections between the jural and
the other aspects of reality.

If it is the task of an introduction to the science of law, first of all, to
introduce the aspiring jurist to the nature of the science of law and the
basic concepts which the jurist handles, then, on the view presented here,
it is also absolutely necessary that such an introduction is based upon a
philosophical encyclopedia of the science of law in the sense
provisionally outlined.

Such an encyclopedia of the science of law is in reality a philosophy of
law. And the philosophy of law thus conceived cannot be divorced from
the science of law as a special science.

It is not a hobby for speculatively inclined souls who feel the need for an
idealistic conception of law divorced from reality. The encyclopedia, on
the contrary, brings to light the necessary foundations and
presuppositions of the science of law. It holds up to the science of law the
mirror of self-criticism.

1.2 Science and Reality

This self-criticism is indeed indispensable to the science of law. It is
also of great importance for aspiring jurists to know, as they make their
entrance into its noble edifice, that there is within it no peaceful atmos-
phere of agreement. It must be realized that they are entering a veritable
battlefield of opposing opinions in which, lacking a legal-philosophical
orientation, they are bound to end up on the wrong track.

One might try to put their minds at rest, perhaps, with the statement that
it is not the task of the science of law as a special science to intrude upon
the battle of the philosophical theories of law, but that it ought to restrict
itself to the positive law, that is, actually valid law. But what is positive
law?

There are widely differing views even on this question. By positive law
is one only to understand – as the positivistic approach within legal phi-
losophy taught – the complex of rules of conduct which have been set
down in the legislation, and of those (arising from some other source) to
which that law refers? Or is there, in addition, positive law which does not
derive its validity from the legislator?

If the first standpoint is adopted, then is it the form of law that is alone
sufficient to guarantee the positive validity of a legal prescription? Or is it,
in the final analysis, determined by the question whether this prescription
is really controlled in its application by the organs of state charged with its
application? If this latter position is adopted, how then can the science of
law come to a decision if, in its estimation, there is a clear discrepancy
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between, for example, the declaration of a court of law and the legislation
itself?

Are there also provisions in the law which can be characterized as not
binding, and if so, what is the criterion according to which we distinguish
between binding and nonbinding provisions of the law, when the law
itself has great difficulty in offering a criterion?

Is the provision in our law containing the General Provisions that
custom, unless derived from law itself, does not establish law to be
understood as positive law? But if there is the formation of an established
jurisprudence contra legem, is this then customary law? And if so, given
the possibility of an established jurisprudence contra legem is difficult to
deny, what then is the positive law – a legal rule which has become a dead
letter or a rule which is applied outside of, and in conflict with, the law
actually in effect?

Furthermore, if in the final analysis everything depends upon the
question whether a mandatory rule of behavior is actually applied, is the
actual course of conduct of the societal institutions charged with the
administration of law alone decisive, or is the common attitude of the
legal participants also a factor?

And, finally, is positive law only a factual datum, or does it also bear the
character of a “norm,” of rules with which one ought to comply?

Here I have deliberately formulated a number of questions which
present themselves inescapably even to those who believe that in positive
law they have an unproblematic given. This “naive-positivistic” attitude
has now been widely recognized as unscientific.

Even though positive law as such may not be dependent on the view one
has of it (a proposition that, incidentally, is contested), within the science,
it is precisely this view on which depends the answer to the most difficult
question as to what must be understood by positive law.

What we have revealed in this difference of opinion that has emerged is
a fundamental disagreement affecting the entire investigation of law.

How profoundly legal theory is influenced by the difference in
viewpoint concerning the structure of reality appears when we become
better acquainted with the basic concepts and the general doctrines of the
science of law. We have to commence with the remark that calling upon
reality in the elucidation of a particular theoretical conception can never
be neutral vis-à-vis philosophy. In order to elucidate this we for a moment
have to give a closer account of the relationship between science and
reality.

In part 1.1, we showed by way of an illustration of a simple sale agree-
ment how great is the diversity of aspects which reality displays. In the
meantime, it is indeed clear that in the ordinary experiences of daily life
one does not arrive at an articulated distinguishing of reality into separate
aspects.
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In daily life, events, acts, things, etc., are experienced as individual,
temporal totalities of which the different aspects are never experienced
explicitly and individually, but only implicitly and in an unbroken mutual
coherence of this particular act, this particular thing, etc.

So in naive, that is, “nonscientific” experience of reality, an individual
thing, such as the chestnut tree in my garden, is not separately conceived
with respect to its mathematical aspects of quantitative multiplicity and
spatial relationships, its physical aspect of energy-mass, its biotic aspect
of organic life, etc. Instead, it is conceived immediately, in its individual
unity, as a tree in which all of these aspects are presented as an unbroken
coherence but without my analyzing them separately.

It is only in the scientific, theoretical attitude of knowing whereby the
aspects of reality are individually analyzed and distinguished from each
other that the possibility of the separate special sciences arises.

At the outset of theoretical instruction in mathematics, one is taught to
think of the relationships of number and space apart from the things which
are perceived by the senses in everyday experience. In their naive way of
thinking, children begin to observe these relationships in the context of
concrete things; for example, they must use wooden beads on their play
pens in order to learn to count, and only gradually do they develop an eye
for relationships of number and space as such.

Thus jurists, too, in their scientific speciality, do not direct their
attention to the full concrete reality of a thing or event. Instead, they aim to
become acquainted with its jural aspect. For just this reason: in the area of
scientific investigation, an appeal to naive experience of reality, in order
to defend a particular theoretical view of the field of investigation, has no
meaning. It is not because this prescientific attitude of experience is
wrong or valueless, but simply because knowledge gained by the special
sciences is only oriented to aspects of reality which have been
theoretically distinguished from each other; about this, naive experience
has nothing to teach us.

Astronomers, whose thought is oriented to the physical aspect of
movement of the heavenly bodies, will not ascribe to the naive experience
of a sunset any power to refute the astronomical theory of the double
movement of the earth. And yet, insofar as they remain conscious of the
limitation of their special science, they will restrain themselves from
asserting that this experience is false.

From a special scientific point of view, that latter assertion is no longer
sound. In our naive observing of a sunset, we do not experience the
separate aspect of movement of this event but the full concrete reality of it
as an individual, total structure. Yet naive experience cannot teach us
anything relating to the distinct aspects of this event. To be able to say that
it gives us erroneous information about “the true state of affairs”
regarding the aspect of movement it is necessary, first, to have ascribed to
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that mode of experiencing a particular theory about the movements of the
sun and the earth. It is this that is false because naive experience is in no
way a theory of reality; it is simply naive experiencing of reality without
any further refinement. As soon as it is concluded on the basis of sensory
experience that the sun moves around the earth, you have already crossed
over the boundary into theory. If one says, however, “I observe how the
sun is sinking below the horizon,” then no theory about the movements of
the heavenly bodies has yet been presented.

Therefore when those working in one of the special sciences begin to
appeal to “reality,” they ought to be aware of the fact that they are appeal-
ing to a coherence of reality which they have already broken up into its as-
pects in order, subsequently, to investigate it in a scientific fashion within
one of these theoretically distinguished aspects. As scientists, they must
keep in mind that the reality which has been theoretically analyzed in this
fashion is no longer the reality which presents itself to them in ordinary
experiencing, but is, on the contrary, a theoretical view of reality. This
view, if it is truly to be a view of reality, cannot limit itself to theoretical
insight into a particular aspect; it must always be a view of reality within
the structure of the mutual interrelationships of its aspects.

An illustration may clarify what we have been saying here. In 1929 there
appeared the first volume of a remarkable book by the Swedish professor
Anders Wilhelm Lundstedt, Die Unwissenschaftlichkeit der Rechtswis-
senschaft. In this work the author attempts to show that all of the current
concepts with which the science of law operates, such as those of rights
and duties, obligation, legal norm, etc., are nothing more than false specu-
lative constructions without any basis in empirical (experiential) reality.

The Roman jurists taught that an undertaking, an obligation, arises from
an agreement in virtue of which one party is obligated to the other to
execute a performance and the other party acquires the right to have this
performance carried out. That writer, following his colleague
Hägerström, maintains this entire view of the matter was merely based on
a primitive, magical conception whereby, through the pronouncement of a
specific formula, one acquired a mysterious power over the person from
whom performance was due and from which the latter could only be freed
by performance. The modern science of law has turned this magical power
over the person from whom performance is owing into a “right” of the
person to whom performance is due, and a corresponding physico-
psychical “debt.”1
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But according to Lundstedt, there is nothing in reality corresponding to
these concepts, any more than there is in reality something corresponding
to the primitive magical notion that the “obligation” is a sphere of power
to which the person owing a performance is bound. According to him, the
unique reality of the “obligation” resides in the factual situation that when
a person acts or fails to act (whether prescribed by law, contract or other-
wise) whereby the other party suffers damage (prescribed in a specific
manner), the former, on the demand of the injured party, can be compulso-
rily required to give in satisfaction a certain sum of money to cover the
trial costs and the damage suffered.

Rights, duties, and norms therefore are not to be found in reality. Sci-
ence, however, is bound to the limits of experiential reality. Therefore
there must be a radical cleaning out in legal science’s arsenal of concepts
because nothing in empirical reality corresponds to the concepts which
are currently employed there.

So much for Lundstedt. His argument is an instructive example of an
appeal to reality in justification of a specific theoretical view of legal life.
What kind of “reality” is this which is set over against the “scholasticism
of the jurists” with such pathos? Certainly not reality as it presents itself in
ordinary experience!

Every normally developed person who enters into an agreement, or
does something that is forbidden by law, has an implicit awareness of
rights and obligations, of that which is proper and that which is improper
before the law, even though that person may not possess any theoretical
insight into the jural aspect of human society.

As soon as the normative aspects are eliminated, that is to say, those as-
pects in which reality functions according to rules of what “ought to be
done,” it is no longer concrete reality to which an appeal is made, but
rather a theoretical abstraction from that reality. And the moment that one
equates such a theoretical abstraction with “true reality,” not only the
boundaries of ordinary experience but also those of the special sciences
are transgressed. A theoretical view of the structure of reality is simply be-
ing presented as the true one, and this theoretical view of reality is of ne-
cessity philosophical in character.

Thus Lundstedt’s view of reality identifies the abstracted physico-psy-
chical aspects of reality with the concrete reality of experience and is
thereby obliged, in a theoretical fashion, to locate legal life within these
physico-psychical aspects. Legal life is thereby entirely deprived of its
normative meaning.

That writer is being very consistent in maintaining this naturalistic view
of law when he correctly observes of his own standpoint that, in the nature
of the case, it is impossible to speak any longer of “compensation” be-
cause “reality” does not know this phenomenon.
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But reflecting on the argument set forth in the preceding paragraph, one
might remark: Does such a theoretical, essentially philosophical view of
the structure of reality not have any higher standards of evaluation than
the subjective conviction of the scientific inquirer?

If this were so, every appeal to reality (“the facts”) would be without
scientific value, and a boundless theoretical arbitrariness would, in the last
analysis, take the place of scientific truth.

Happily, science is not in such an abominable state! The “facts” to
which it appeals must indeed make themselves accessible to naive experi-
ence in which reality presents itself structurally just as it is. Furthermore,
the theoretical view of the structure of reality is not simply surrendered to
the subjective arbitrariness of the thinker. It must be able to give a proper
theoretical account of the nontheoretical experience of reality; otherwise
it builds upon speculative quicksand. There is a further criterion for the
scientific truth of that view, about which I shall later speak when consider-
ing the so-called antinomies.

An appeal to reality for theoretical purposes is completely unjustified if
reality, as it presents itself in ordinary experience, is identified in an apri-
oristic manner with a theoretical abstraction of particular aspects of that
experiential reality. The danger which this brings with it is the impression
left with the student who is philosophically unschooled that such a theo-
retical view of reality is not dependent upon a particular philosophical
standpoint and this uncritical way of thinking is also urged upon the neo-
phyte jurist “in the name of simplicity” because the intention is to repro-
duce only what is the “ordinary, everyday conception” of reality.

In opposition to this view, I require as a demand of scientific honesty
that a jurist-in-the-making must be taught to recognize the unbreakable
connection between a view of the structure of positive law and the philo-
sophic vision of the structure of reality in its entirety. This is because the
theoretical view of reality is always of a philosophical character.

In order to render a satisfactory account of this state of affairs it is nec-
essary to examine in more detail the question as to the relationship in
which philosophy stands to the knowledge of the special sciences, on the
one hand, and to naive, nontheoretical experience of reality, on the other.

1.3 Philosophy, the Special Sciences, and Naive
Experience of Reality. Cosmic Time and the First
Transcendental Basic Problem of Any Conceivable
Philosophic System

In part 1.2 we saw that in the naive, that is to say, nontheoretical ap-
proach of everyday life, the various aspects of reality are neither indi-
vidually distinguished, nor theoretically analyzed. In this approach our
vision is directed not to abstract relationships of number, to abstract fig-
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ures of space, abstract movements of matter, abstract interrelationships
of feeling, abstract forms of language and social intercourse, abstract le-
gal relationships, etc. Instead, we experience reality here in the concrete
totality structures of individual things, events, acts, and of concrete
forms of social life, such as the family, the state, the business enterprise,
the church, etc.

These structures, which we shall call individuality-structures of reality,
embrace in principle all aspects of reality without exception. But in such
structures, the aspects are grouped in a typical manner within an individ-
ual totality. In naive experience attention is oriented not to the distinct as-
pects of this totality but to the individual totality itself.

Nevertheless, in the attitude of naive experience, we do have an implicit
awareness of the richness of aspects in which reality presents itself within
these totality structures.

If a theoretician, for example, would like to set me straight by informing
me that this little table, this tree, this chair are in reality nothing more than
complexes of atoms, and that only physics and chemistry are able to give
us any insight into their true structure and nature, then my naive aware-
ness of reality reacts intuitively against this pretension of scientific theory
to restrict the full reality of these things, which are familiar to me in my
everyday experience, to their physico-chemical aspect (that is to say, the
aspect of movement).

I sense that such a theory deprives me of the many-sided richness of
things as I experience them. Actually, it eliminates them altogether. And,
even if I cannot refute it in a scientific fashion with my naive experience, I
am nevertheless deeply convinced that it cannot be right.

This is because the full temporal reality of the things which I experience
in daily life is only given to me in an unbreakable coherence of all the as-
pects, of the “natural sides” (namely, the mathematical, physical, biotic,
and psychical aspects) in which reality is subject to natural laws, as well as
the “normative sides” (namely, the logical, historical, lingual, social, eco-
nomic, aesthetic, jural, moral, and faith aspects) in which reality is subject
to rules of what ought to be.

For my untheorized conception of reality, this little table is no longer
this little table as soon as theory attempts to reduce what is given to a sys-
tem of abstract physico-chemical formulas. The full reality of the thing as
we experience it in everyday reality also has its objective-sensory form,
its objective coherence of logical attributes by which it is differentiated
from other things, its objective meaning in language, its function in social
intercourse and interaction, its economic value (I can immediately ob-
serve whether it is an expensive or a cheap article), its objective beauty or
ugliness, its function as a legal object (it belongs either to me or to some-
one else), etc.
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Insofar as a thing also functions in the normative aspects of reality, na-
ive experience subjects it without objection to norms, not as a responsible
subject, but as an object, as a thing. The table, for example, is well or poor-
ly formed, pretty or ugly, nice or not nice, expensive or cheap, etc.

The peculiarity of naive experience reveals itself in the fact that our
thought does not set its logical-analytical aspect over against the distin-
guished nonlogical aspects of reality; it does not make an aspect into a
problem – into a Gegenstand, as the Germans call it – of knowledge, but
reveals itself in the fact that our thought instead remains naively incorpo-
rated into full temporal reality, that is to say, it experiences the psychical,
logical, and the remaining normative functions of things as indissoluble
constituents of and in reality.

Wherever, in some fashion or other, we abstract in our thinking a Ge-
genstand out of concrete reality, we are not dealing with the naive but with
the theoretical attitude of thought. This is the source of the error in the
view which seeks a kind of theory of knowledge in naive experience, such
as, for example, the “copy theory.” Epistemology understands this to be
the view that a (physical) thing-reality, enclosed within itself, is repro-
duced in our consciousness like a photographic image. As if all of tempo-
ral reality could be reduced to sensory impressions!

It is scientific thought that initially separates temporal reality into its
various aspects and sets the nonlogical aspects as a Gegenstand, as a prob-
lem, over against the logical function of concept-forming. To this end it
must abstract these aspects out of their given indissoluble coherence by
way of theoretico-logical analysis. It should certainly be clear that theo-
retical thought is indeed thought that subtracts something from full real-
ity. The special sciences have broken up reality into compartments; but all
of the special sciences together, in their mutual complementing of one an-
other, cannot bring us to a knowledge of reality in its unbroken unity.
Piecing together the slices cut from an apple does not give us back the
original piece of fruit.

The first question now is this, What is abstracted by theoretical thought
from the fullness of given reality? Of what is the abstraction made?1

Encyclopedia of the Science of Law, Volume 1

28

1 Editor’s note: The same question is stated in two ways. The answer that would be
expected is “the modal aspects” (see A New Critique, vol. 1, 38 ff). However, the
actual answer given does not refer to the aspects but to (cosmic) time. The reason for
this is that Dooyeweerd does not clearly distinguish here two different but closely
related questions: 1. What is abstracted in the theoretical act of thought (Gegen-
stand-relation)? and; 2. From what is the abstraction made? Cosmic time, in which
the aspects are embedded, and which ensures their inter-modal coherence, is the
answer to the second question only. The relationship between time and the aspects is
more clearly explained, and the questions more clearly formulated, in A New
Critique, vol. 1, 22 ff. More complicated internal inconsistencies in Dooyeweerd’s



With this question we introduce the so-called transcendental critique of
theoretical thought which, through exploring the nontheoretical presup-
positions of theoretical thought, initiates an investigation into that which,
from the outset, makes philosophic thought, as theoretical thought, possi-
ble. This critical question makes it impossible for us to proceed from the
abstract theoretical Gegenstand-relation as an unproblematical datum and
thus to seek our starting point within the theoretical attitude of thought it-
self.

The answer to this question we have posed must be the following: In the
first place, theoretical thought abstracts from time, which holds all aspects
of reality in an unbroken coherence, and within which the logical aspect is
bound together with all the nonlogical aspects.

Time, in this universal, cosmic sense, must indeed be distinguished
from the particular aspects of time in which it expresses itself, for exam-
ple, from clock time, insofar as this simply presents a measurement of
time in the aspect of movement. In every aspect of reality, cosmic time,
which embraces all of the aspects, expresses itself in a specific sense
within a particular modality. A few illustrations make this clear.

In the aspect of number, time functions in the particular sense (modal-
ity) of how much (discrete quantity). If I say that 2 precedes 3 and 4 in the
series of numbers, I have in mind a temporal relationship amongst the
numbers which may not, however, be confused with the consecutive mo-
ments of my subjective act of counting. In this series, the number 2 pre-
cedes the numbers 3 and 4 and has a quantitative temporal sense: 2 < 3 < 4.
This is a fact that is not dependent upon my subjective act of counting but
is founded in the temporal order of numbers.

In the spatial aspect of reality, time functions in the particular sense of
spatial simultaneity, and within that spatial simultaneity, in the sense of
spatially greater or smaller. A particular geometrical plane figure, for ex-
ample, can only exist in the simultaneous extension of its spatial parts and
not in the succession characteristic of movement in which one point disap-
pears as the following one appears. If I take a triangle and divide one of its
sides (A–B) down the middle, then I have point M. Even though the lines
AB and AM are simultaneous in their extendedness, nevertheless, figur-
ing from point A, point M is spatially earlier than point B because the lat-
ter is situated further from point A than is point M. Here the time relation-
ships clearly bear the particular sense of the spatial relationship with re-
spect to the length of the lines AM and AB.

In the aspect of movement, time functions in the particular sense of the
relationships of movement. As we have said, clock time, in its merely
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physical aspect, is nothing more than the measure of movement. In the
meaning of movement there is no static simultaneity, but only a dynamic
one dependent upon movement itself.

In the biotic aspect of reality, time functions in the particular sense of
the time of the organic development of life, of birth, maturation, and
death. The question as to when a living individual is born is clearly a ques-
tion of biological1 time which can only be answered in a biological sense.

In the aspect of feeling, time functions in the particular sense of feeling
time in which the moments of feeling interpenetrate each other qualita-
tively in a continuous stream, which does not allow for a mechanical iso-
lation of moments. In the duration of a feeling of emotional tension or
anxiety there is a quality of intensity which does not lend itself to being
measured in purely extensional terms. If a person is aroused emotionally,
time just flies; if one is bored and depressed, time simply crawls along.

In the logical aspect, time functions in the particular sense of logical pri-
ority and posteriority as this temporal relationship expresses itself signifi-
cantly in the logical principle of sufficient ground. What serves as a logi-
cal premise is prior in logical time: in the logical syllogism the logical
grounds (premises) logically precede the consequent (conclusion). So, for
example, the basic concept of law is also anterior in the logical order of
time to the concept of a concrete legal phenomenon such as a sale agree-
ment.

In the historical aspect, time functions in the specific sense of cultural
development with its internal interpenetration of past, present, and future.
The historical period, bounded as it is by important transitional points in
cultural development, is a temporal configuration in the particular sense
of history, as is the case for a historical moment.

In the lingual aspect of reality, time functions in the particular sense of
symbolical meaning. One need only think, for example, of the symbolic
pause between two spoken sentences, of the significance of the slow
movement of a conductor’s baton to indicate to the orchestra the begin-
ning of an adagio.

In the aspect of social intercourse, time functions in the particular sense
of politeness, courtesy, tact, conviviality. One need only think of the spe-
cial social significance of allowing someone to go first who has a higher
position in society, of greeting a hostess first, of choosing what is the pre-
cise moment for making a visit as a matter of tact.
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In the economic aspect, time functions in the particular sense of eco-
nomic value, which always presupposes a relative scarcity of serviceable
economic goods and an avoidance of too great a cost to obtain and use
them. Thus the economic phenomenon of interest depends upon a higher
economic valuation of the immediate over the future utility of the same
economic goods, or of the abstract value of the money, by which they may
be procured. Consider also the English expression, “time is money.”

In the aesthetic aspect of reality, time functions in the particular aspect
of beautiful harmony. One need only think of the Aristotelian rule for
drama: unity of time, place, and action. The difference in principle be-
tween historical and aesthetic time reveals itself prominently in a histori-
cal drama or a historical novel. If their authors simply follow the historical
order of occurrence of the events, then they mistake the requirements of a
work of art. Aesthetic time should not be aesthetically empty. A historical
course of events, as such, does not follow any aesthetic order of time.

In the jural aspect of reality, time functions in the particular sense of law
which we have yet to investigate more closely. For example, in the extin-
guishment of ownership, or of a claim through being statute-barred be-
cause of the expiry of a specified period during which the right-holder
does not give any indication from conduct that the right will be exercised,
time does not display a mathematical, physical, logical, or historical sense
but a very definite jural sense which is governed by jural norms.

For example, the Civil Code stipulates that the period of limitation for
claims in general is 30 years. In this fixed period of time there is an expres-
sion of a normative legal requirement, namely, that of securing legal cer-
tainty in intercourse. In determining the period of validity of legal norms,
as well as that of the period of time in which a legal fact (that is, a fact to
which legal consequences attach) occurred, the juridical sense of time
which we have in mind comes to expression. Consider the question as to
when a commercial agreement has taken place, for example, if, between
the offer to sell and the acceptance, a period of a week has elapsed, and if
the written reply to the offer made by the offeror, for example, is received
a week after it has been sent. Consider also the question as to whether a
law has “retrospective force,” whether it will hold for legal facts which
occurred before the law comes into effect but whose legal consequences
are yet to be manifested. Such would be the case, for example, for some-
one who, at the point of reaching the age of twenty-one, has attained ma-
jority under civil legislation, but who in the meantime is faced with a new
law which only allows it to commence at the age of twenty-three. Finally,
think of the legal consequences of not fulfilling one’s legal obligations on
time.
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In the moral aspect of reality, time functions according to the particular
sense of the moral obligation of love. In the moral order of time, every lost
moment means an omission morally speaking. “Time is pressing” is an
expression which, used in a moral sense, brings this situation sharply into
focus.

Finally, in the faith aspect of reality, time takes on a specific meaning of
the revelation of the supra-temporal, of what lies hidden beyond time. It is
in this sense that the opening words of the Book of Genesis, “In the
beginning God created the heavens and the earth,” should be understood.
It is in this sense also, as I see it, that one should understand the “days” of
creation, in which God’s creative work – not subject to time as such – is
related in faith to human work days in order that we might always view
our temporal work in the light of God’s supra-temporal work of creation.
And it is also in this sense that the confession that rebirth precedes faith is
to be understood.

All the mentioned aspects are merely particular modalities, particular
ways in which cosmic time–which overarches the aspects in a cosmic
continuity expresses itself. This cosmic time, considered as to its law-side,
is a time-order which gives to the various aspects their established place
and structure. Considered as to its subject-side, it is a cosmic time-dura-
tion which differs according to various things, acts, events, and temporal
human existence and which expresses itself in all of the aspects of reality
as well. In naive experience, time is not experienced according to its
particular abstracted aspects but in the continuity of its temporal cohe-
rence in which all the aspects of time are inseparably joined together.
When a house catches fire this event is not experienced in its separate
abstracted aspects but in the continuity of its coherence in timewithin
which all aspects of time are indissolubly connected. When in everyday
life I look at my watch, I do not consider time simply in its abstract aspect
of movement, but also in its aspect of feeling, its symbolic, its social, and
its jural aspect, etc. Clock time continually reminds me of my social
responsibilities.

It is precisely because naive experience remains enmeshed in this
continuity of cosmic time that the aspects of reality do not come to my
awareness in an articulated fashion, in the discontinuous way charact-
eristic of theory. The continuity of cosmic time conceals the various
aspects of our cosmos from naive awareness.

It is not possible to form a concept of cosmic time as such. The fact is
that every concept presupposes time. We can only form for ourselves a
theoretical idea or “limiting concept” of time as a cosmic presupposition
of every concept toward which theoretical thought also points in its
restlessness. Theoretical thought, however, must begin by abstracting
from cosmic time which, in its continuity, spans the various aspects of
reality in order to be able to grasp these aspects themselves in a logical
discontinuity.
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For this reason the special sciences remain oriented to the investigation
of the changeable phenomena within a particular aspect of reality. They
do not in any way direct their attention to the nature of the aspects
themselves. By contrast, it is the inescapable task of theoretical thought to
grasp the theoretically differentiated aspects according to their constant
structure which lies at the basis of all changeable phenomena, that is to
say, to understand the aspects in their mutual coherence out of their
root-unity.

What we have already said entails the idea that the philosophical idea of
totality must be something completely different from the natural-
scientific idea of the cosmos or the “universe.” By its very nature,
astronomy only views the cosmos according to its mathematical and
physico-chemical aspects, with a conscious elimination of all the rest. It
does not consider the fundamental nature or structure of the above aspects
as a theoretical problem, but it only investigates the variable reality within
these aspects.

Contrastingly, it is philosophy which initially must subject the internal
structure and nature of the aspects of reality themselves to an investigation
within a view of totality, not the variable phenomena which come to
expression within them. None of these aspects can be left out of
consideration. Attention must be directed theoretically to the totality, the
entirety of aspects, in terms of their deeper root-unity.

This eliminates as a matter of course the positivistic position which
asserts that philosophy has nothing to offer other than a synthesis of what
the various special sciences have provided for us by way of theoretical
results.

This root-unity cannot itself be given in time because there we only
encounter the aspects in their irreducible diversity. On the one hand,
philosophy cannot be allowed to fall back into the attitude of naive
experience. It must maintain the theoretical, the scientific attitude of
thought and retain a theoretical distance over against naive experience, if
it is to remain true science. On the other hand, however, if it truly wishes
to embrace temporal reality in the theoretical view of totality, it cannot
stay focused on the disconnected multiplicity of scientifically abstracted
aspects; instead, it must grasp these in their deeper unity and in their
mutual coherence.

Only in this fashion is a theoretical conception of temporal reality
possible which presents itself in its many-sidedness within naive
experience. Naive experience cannot itself give a theoretical account of
the structure of the reality which is experienced by it. The special
sciences, as such, are in no better position to do this because they only take
into view the variable phenomena within particular aspects.
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To philosophy alone falls the task in question. And above all it is the
philosophical encyclopedia which is in a position to perform it.

1.4 The Second Transcendental Basic Problem of
Philosophy: The Archimedean Point

As a science of totality in this sense, however, encyclopedia, in its in-
trinsically philosophic character, is in need of a point of departure, an Ar-
chimedean point, as we shall call it,1 from the standpoint of which it is
possible to grasp the various aspects of reality in the theoretical view of
totality.

If, to employ a metaphor, a traveller wishes to obtain a panorama of the
surrounding landscape, that person must ascend an observation point
which towers above the various points of this landscape. Remaining at
ground level, the traveller can only obtain an impression of the landscape
from a particular optic angle.

Thus philosophy, too, needs an observation point that stands above the
various aspects of temporal reality. The structure of theoretical thought it-
self, which holds universally, impresses upon us, in accordance with our
critical investigation, the necessity of such an Archimedean point.

In part 1.3 we observed that the theoretical attitude of thought, differing
in principle from the naive or pretheoretical attitude, is characterized by
the abstract Gegenstand-relation in which the logical aspect of thought is
intentionally set over against the nonlogical aspects of reality presented
for investigation.

In this Gegenstand-relationship there arises a true antithesis, a setting
over against each other of the logical and the nonlogical. Now if we are to
truly arrive at a concept of the Gegenstand, however, theoretical thought
cannot remain within this antithesis. It must arrive at a true synthesis, an
epistemological connection of the logical, analytical aspect of thought
and the nonlogical Gegenstand. If I am to obtain a genuinely logical con-
cept of law, then I cannot stop at the theoretical problem, which is posed
for thought in the nonlogical character of law, but I must orient logical
analysis to this nonlogical Gegenstand and bring into being a true connec-
tion between my analysis and the modal meaning of law. By “modal
meaning” is to be understood the “how-ness” (modus = the manner of be-
ing) of law.

The possibility of this synthesis depends, in the first place, on the fact
that in reality the aspects are not distinguished and set over against each
other but find themselves within an unbreakable underlying coherence
which, as we saw in the previous paragraph, is preserved by the cosmic or-
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der of time. Therefore that from which the theoretical attitude of thought
must abstract is indeed the presupposition of every theoretical concept.
But this given temporal coherence is not able to account totally for the
possibility of the synthesis. Synthesis also presupposes an idea of the
deeper root-unity of the distinguished aspects, an idea which can be ob-
tained only if we choose our standpoint above the theoretical diversity.

Here, however, the second basic problem of the transcendental
criticism of thought arises, which can be formulated as follows: From
what standpoint can the aspects, which have been distinguished and set
over against each other in the theoretical Gegenstand-relation, be united
again in a theoretical view of totality?

It is clear that this standpoint, which we have called the Archimedean
point of theoretical thought, cannot be discovered in any one of the
aspects which have been articulated theoretically, and therefore not in the
logical aspect, in particular. Within the logical aspect, the opposition
between the logical aspect of thought and the nonlogical Gegenstand
cannot be bridged. The Archimedean point, which makes the theoretical
synthesis initially possible, must lie, as a starting point, above the aspects
which have been theoretically set apart if the intrinsic diversity of the
latter is not to be eliminated in an uncritical fashion by reducing the
nonlogical to the logical, or the logical to the nonlogical.

The structure of theoretical synthesis demands that the theoretical
Gegenstand-relation, with which the theoretical attitude of thought stands
or falls, be allowed to remain intact. Even in their theoretical
reconciliation, the logical aspect of thought and the nonlogical
Gegenstand aspect should not be allowed to transgress each other’s
boundary, theoretically, but must remain mutually distinct.

Therefore the second transcendental basic problem of every
conceivable philosophy is the problem of its starting point.

By making this problem the subject of our transcendental critique, we
view the starting point of any conceivable philosophical system in light
of the transcendental critique. Every dogmatic beginning with
theoretical thought as a self-sufficient and unproblematic datum is
branded here, in the most fundamental way, as unscientific because the
true starting point of a thinker is thereby camouflaged under an arbitrary
dogmatic assertion.

We want now to show, first of all, that this dogmatic standpoint
necessarily leads philosophy into an impasse. Without any further proof,
the following has been set forth as an axiom: a philosophy which desires
to remain truly scientific must choose its starting point in theoretical
thinking and in theoretical thinking alone. Those who make theoretical
thought dependent upon prescientific presuppositions confuse faith with
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science and exclude themselves automatically from the scientific
community.

So it is assumed! But those who believe that they can find their starting
point within theoretical thought must immediately indicate more precise-
ly what they mean by this starting point.

We have observed that the theoretical attitude of thought is bound to the
Gegenstand-relation, and according to its inner structure is necessarily
dependent upon theoretical synthesis. This synthesis always exists, as we
have seen, in a theoretical connecting of the logical aspect of thought with
the nonlogical aspect delimiting the field of investigation. The synthetic
character it adopts depends upon the aspect of reality to which theoretical
thought directs itself as a field of investigation. Is it, for example, mathe-
matical, physical, biological, psychological, historical, or juridical
thought?

In which of these synthetic specifications of theoretical thought should
the starting point of philosophy now be located? Irrespective of where the
starting point is chosen, the elevation of such a standpoint – which re-
mains, in essence, simply the standpoint of a special science – to the start-
ing point of philosophy must result in the absolutization of a special-sci-
entific aspect of reality. There arises then mathematicism, or physicalism,
or biologism, or pyschologism, or historicism, etc.

This procedure is certainly not a scientifically sound one. But it is also
indefensible with reference to so-called purely theoretical philosophy be-
cause it seeks to eliminate the fundamental diversity of the set-apart and
opposed aspects of reality which are implied in the Gegenstand-relation
by a dogmatic absolutization of one of these aspects.

The above “isms,” after all, are very prevalent in contemporary
philosophy, and the special sciences become the victim of them as soon as
they place such an uncritical philosophic vision of reality at the
foundation of their special scientific interpretations of what is given in
experience. Nevertheless, so long as a starting point is sought within
theoretical thought itself, it appears that such an uncritical absolutization
of a special scientific point of view cannot be avoided.

From this point on we shall call those who defend this current point of
view the advocates of the “immanence standpoint” because they consider
the Archimedean point of philosophy to be immanent with respect to
philosophic theoretical thought. And we shall call contemporary
philosophy which embraces this point of view “immanence philosophy.”

There is, however, a movement within this immanence standpoint
which has come to a definite awareness of the uncritical nature of the
absolutization of a special scientific point of view and of making it the
starting point of philosophy. This movement holds, nonetheless, that a
starting point can be discovered entirely within the bounds of theoretical

Encyclopedia of the Science of Law, Volume 1

36



thought, while fully retaining the dogma of the so-called autonomy of
science. This starting point is purported to be elevated above the diversity
of the particular synthetic points of view of the special sciences and
therefore maintained as an all-embracing standpoint.

We need first of all to subject this critical direction within immanence
philosophy to closer investigation.

1.5 The Christian Transcendence Standpoint and the Critical
Immanence Standpoint in Philosophy. The Third
Transcendental Basic Problem of Philosophy

In part 1.4 we saw that the starting point, the Archimedean point of
philosophy, from which we have to grasp the theoretically analyzed
diversity of aspects of temporal reality in a view of totality, can only be
of service if it itself is elevated above this diversity. The question is
simply where within human consciousness this point can be found. The
question demands critical self-reflection within philosophic thought.

So long as our thought remains oriented only to the diversity of theoreti-
cally analyzed gegenständliche aspects, it lacks concentration upon the
deeper unity of the aspects. In critical self-reflection, by contrast, thought
obtains its orientation to the I-ness which is operative in thought. Now our
“I-ness” is not merely operative in its logical function of thought; it func-
tions in all aspects of temporal reality without exception. It is the undi-
vided center of all temporal human existence. In every case, philosophical
reflection will thus have to direct itself to this undivided center in order to
discover an Archimedean point for a philosophical encyclopedia.

Even in immanence philosophy, which seeks to discover its starting
point within theoretical thought itself, the insight that a truly philosophi-
cal orientation of thought must begin with reflection on one’s self was at-
tained relatively early. The saying of the Delphic oracle, “Know thyself,”
was already placed at the gateway of philosophy by Socrates.

But immanence philosophy throughout has not reached this insight.
That is the case, for instance, with the modern naturalistic movements.
They seek to reduce the entire cosmos to a natural-scientific system of
thought and also conceive of humanity as merely a complicated system of
physico-chemical relationships which are able to be investigated by
means of the natural-scientific method.

In modern times, it was Immanuel Kant who, following the path of criti-
cal self-reflection, thought he could discover an Archimedean point
within the logical aspect of theoretical thought itself, which would be ele-
vated above the diversity of the synthetic points of view of the special sci-
ences.

Now it must be kept in mind that the concrete act of thought, as a real act
proceeding from the “I,” can never be totally exhausted by its logical
aspect. Instead, as a real act, it functions in all the aspects of reality
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without exception,1 even in the aspect of faith, just as does, for instance,
an act of imagination or an act of will.

In the theoretical attitude of thought, however, as we saw earlier, we set
the logical aspect of thought theoretically over against the nonlogical
aspects. Kant proceeds from this Gegenstand-relation as an epistemo-
logical datum, and searches for the epistemological subject of the activity
of thought, which he believes he can discover by way of a complete
abstraction, from the concrete, real activity of thought. According to him,
the thinking ego must lie as a presupposition at the foundation of every
conceivable special scientific synthetic act of thought because it is the ego
that makes the latter possible in the first place. It must then be sought in
the logical aspect because, according to him, all of empirical reality,
including the concrete activity of thought, is in principle the Gegenstand
of the logical subject of thought. The thinking ego, as an epistemological
subject, is then to be viewed as a subjective-logical pole of thought over
against which all of empirical reality stands in polar opposition as the
Gegenstand. All of experiential reality is a Gegenstand for possible
experience, which is related to the epistemological subject. The latter
itself, however, can never become a Gegenstand of thought because, in
the Gegenstand-relation, the “I think” always remains in the subjective-
logical pole of thought. It is not able to become a Gegenstand because the
thinking ego must always direct itself to every possible Gegenstand.
Indeed, according to Kant, the “empirical ego,” in the sense of this
individual person who is bound to time and place, can become a
Gegenstand of the epistemological subject. But from this it merely
appears that the latter can only be discovered by way of a total theoretical
abstraction from all “empirical reality” which, according to Kant,
coincides with the entire range of physico-psychical phenomena as the
Gegenstand of the science of mathematics.

The concept of the “thinking ego,” which is acquired by way of episte-
mological abstraction, is called in Kantian circles the transcendental ego,
or the “transcendental subject of thought.”2 Here “transcendental” is
understood as a generally valid presupposition. It makes human expe-
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rience possible in the first place and underlies it as a presupposition
without itself being empirical in character (that is to say, for Kant, a
possible Gegenstand of universally valid experience).

According to Kant, this transcendental-logical subject of thought must
of necessity be a logical unity above all the possible diversity of synthetic
acts of thought insofar as all theoretical distinguishing and connecting
proceed from it. So Kant believed that he had overcome the dogmatic
absolutizing of the particular synthetic points of view of the special
sciences via the so-called critique of knowledge (see his famous Critique
of Pure Reason).

This entire “critical” method of thought established by Kant, which is
emphatically opposed by the Kantians to the dogmatic or uncritical
positions, in the meantime, has itself taken up a truly dogmatic position, as
has been established in my own transcendental critique of thought. It still
proceeds from the theoretical Gegenstand-relation as an unproblematical
datum and thus eliminates in a dogmatic fashion the first transcendental
basic problem of any conceivable philosophy, which has been proposed
by us (namely, what is to be taken away, abstracted, in the theoretical Ge-
genstand-relation, from full, concrete reality as it is given to us, and how
is this abstraction possible?) (See note on p. 28.)

The result of this dogmatic starting-out with the theoretical Gegen-
stand-relation is a wholesale theorizing of experiential reality and, by
implication also, the naive (nontheoretical) manner of experiencing.
According to Kant, all of empirical reality is a Gegenstand of the logical
subject of thought. We know, however, that this is incorrect per se
because the Gegenstand can only arise by a theoretico-logical abstraction,
by abstracting something from reality as given.

According to the “critical,” Kantian way of thinking, naive experience
is itself nothing more than a totality of synthetic activities of
consciousness by which the Gegenstand of experience is initially created.
By themselves, the “syntheses” of naive experience are not yet scientific
and therefore lack “general validity” or “objectivity.” One then does not
have to reckon with it further in epistemology because it has been
thoroughly refuted in this manner.

In the meantime, we know that naive experience does not have a
Gegenstand-relation at all and that, in its acts of knowing, it does not
establish any “theoretical synthesis,” any more than organic materials, as
they appear in nature, are a product of an artificial synthesis in the
chemical laboratory. Neither is it therefore a kind of theory about reality
which can be fundamentally refuted by a critique of knowledge. On the
contrary, it is the very basis for a critique of knowledge, which can never
be denied by the critique with impunity.
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What is truly inherent in naive experience is the nonabstract subject-ob-
ject relation which is founded in reality itself. This relationship, which
also plays such a fundamental role in the jural aspect, we will return to
consider in detail later on.

In the present context, we content ourselves with making the observa-
tion that, if in naive experience we ascribe to a rose sensory-psychical
characteristics, such as a red color, a sensory form, etc., we remain very
much aware that this flower is not a psychical subject and thus cannot it-
self perceive in a sensory fashion, but that, in this aspect, it is only an ob-
ject of possible subjective perception. The same holds for the logical, the
cultural, the aesthetic, and other normative characteristics which we as-
cribe to the rose. The rose indeed lives as a biotic subject, but in all later
aspects we experience it only in an object-function which is related struc-
turally not to the individual experiencing of any one person but to every
possible subjective experiencing.

It is precisely by means of this subject-object relation that we experi-
ence temporal reality, not abstractly, that is to say, only in one or more
theoretically isolated aspects, but as a totality in the given coherence of all
of its aspects. This relationship is therefore diametrically opposed to that
of the Gegenstand-relation. The subject-object relation leaves given real-
ity intact; the Gegenstand-relation, by contrast, introduces abstraction.
The subject-object relation leaves the unity of reality undisturbed. It even
conceives the logical aspect of thought as being incorporated into con-
crete reality. Contrastingly, the Gegenstand-relation sets reality theoreti-
cally apart and puts the logical aspect of thought over against the nonlogi-
cal aspects.

The immediate result of proceeding from the Gegenstand-relation as
from an unproblematical datum is the fundamental mistake of identifying
the two relationships. Even for Kant Gegenstand and object are one and
the same.

It is easy to see that in this manner the entire view of empirical reality is
in principle distorted. This appears immediately from the fact that Kant
identifies “empirical reality” with the theoretical abstraction by means of
which the natural science of mathematics conceives it. He thus arrives at
the identification of “empirical” reality with the reality of “nature.”

In this theoretical abstraction, all of the normative aspects of the reality
of experience are eliminated, even though they nonetheless comprise, in
naive experience, an inseparable part of the things which only participate
in these aspects within an object-function.

We have still not laid bare, however, the most dangerous trap in Kant’s
epistemological argument, namely, the conception of the transcenden-
tal-logical subject of thought as a logical unity above the diversity of the
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special scientific syntheses. The possibility of discovering, in an episte-
mological way, the starting point or Archimedean point in theoretical
thought itself stands or falls with the question as to whether or not this is
correct.

Kant’s transcendental-logical subject of thought cannot transcend the
Gegenstand-relationship with its theoretical antithesis. Indeed it is only
the subjective logical pole of thought in opposition to which all empirical
reality is supposed to stand as a Gegenstand. However, if the transcenden-
tal subject of thought itself does not transcend the Gegenstand-relation,
then neither can it transcend the theoretical antithesis between the logical
aspect and the nonlogical aspects. By implication, then, it is out of the
question that the theoretical synthesis intended by Kant could proceed
from this abstract subject of thought. For, as we saw in part 1.4, this syn-
thesis (which may never eliminate the Gegenstand-relation if the theoreti-
cal attitude of thought is to be maintained) requires a standpoint itself ele-
vated above the diversity of the aspects which have been theoretically set
apart, and over against, each other.

It is undoubtedly true that the thinking “I” stands above, transcends this
diversity. But the proposition that this can be accomplished by the ego in
its logical-theoretical function of thought is incorrect. The immediate con-
sequence of this false conception is that Kant, in an uncritical fashion,
makes the synthesis itself into a transcendental-logical activity. And this
conception has immediate consequences for the entire theory of science.

What we have called the aspects of reality, in Kant’s way of thinking –
insofar as they are even recognized by it – can only be transcenden-
tal-logical categories, or fundamental concepts, which lie at the founda-
tion of all possible experience. According to him, these possess a syn-
thetic character because they are related at the outset (a priori) to potential
sensory experience.

According to Kant, nothing of reality is given to us other than as a chaos
of as-yet-unordered, sensory-psychical impressions (Empfindun-
gen) which form only the “material” or “stuff” of our experience.1 These
impressions are then conceived by human consciousness in the so-called
transcendental forms of sensory perception, namely, space and time, and
are reduced by the transcendental-logical forms of thought, or categories,
into real Gegenstände (natural things).

Kant therefore conceives of “space and time” as a priori, transcendental
presuppositions of sensory (psychical) perception – transcendental in the
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sense that they lie at the foundation of all possible experience. And he
calls them “sensory forms of perception” because they give an initial form
to the chaotic sensory material of experience.

But it is only the logical forms of thought or categories, according to
him, that introduce essential determinations into the sensory impressions
in space and time. What we have called the mathematical aspect and the
physical aspect of movement (these are just the aspects which
mathematical natural science abstracts from concrete reality) become in
Kant a system of logical categories of thought which are related
synthetically to the forms of perception (space and time) of
psychical-sensory perception, and in this synthetic function are called by
him mathematical and dynamic categories.

That Kant acknowledges no other logical categories than that of
mathematics and physics has its explanation in his dogmatic identification
of empirical reality with theoretical abstractions of the latter via the
natural science of mathematics.

For this reason he does not acknowledge any other aspects of empirical
reality with the exception of the sensory (the psychical, in our sense of the
word) and the logical aspect. Only the sensory-psychical, with its forms of
perception of space and time, is not reduced by him to synthetic logical
categories.

Kant refuses to do this, as we shall see later, in order to be able to put a
stop to the natural sciences’ method of investigation at that time, which
sought to determine all events in a closed chain of mechanical cause and
effect, before it transgresses into the normative sphere of the supra-
sensory, moral life (the moral aspect, in our sense of the word). According
to Kant, within this moral sphere the freedom and autonomy of human
personality must be accepted.1

To this end he maintained that the categories of natural science are in
principle limited in their applicability to the phenomena of sense percep-
tion.

For this reason the sensory could not be reduced to the logical aspect,
and Kant maintained the true Gegenstand-relation, at least between the
logical and the sensory (psychical) aspects. But here the problem of theo-
retical synthesis becomes very acute in his system. How is it possible,
Kant asks himself, to have an a priori (lying at the foundation of possible
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experience) synthesis between logical categories of thought and the sen-
sory material of experience?

He answers by appealing to the intermediary of time in which we con-
struct an a priori sensory image (schema) out of our logical categories.

In time we also discovered the first transcendental presupposition that
lies at the foundation of the possibility of synthesis. In doing this we con-
ceived of time in the universal sense in which it embraces all the aspects.
By contrast, Kant is required by his starting point to view time only in its
psychical-sensory aspect as a form of sense perception. And it is clear that
the psychical aspect of time, which is always restricted to the sensory
sphere, can never explain a theoretical synthesis or connection between
the logical and the psychical aspect. Kant therefore is prevented from of-
fering a solution to the problem of synthesis.

In the twentieth century, contrary to his own conception according to
which the categories of thought only relate to natural-scientific knowl-
edge, Kant’s epistemological method was also applied to the science of
law by some jurists such as Kelsen and others who belonged to the so-
called Marburg School of neo-Kantians. Rudolf Stammler, who did not
himself belong to this school, began to explain the jural aspect as a system
of synthetic-logical categories of thought, the categories of law, com-
prised in the transcendental concept of law,1 in which we can order the
content of experience. He thought that he was thereby remaining true to
Kant’s own approach which this great philosopher was supposed to have
abandoned in his own philosophy of law.

How Stammler conceived of the role of these categories of thought in
experience is possibly best made clear by the use of the following illustra-
tion. Suppose that you had been the witness of an accident in which a rail-
road gate had struck a passer-by in the neck resulting in that person’s im-
mediate death. Suppose also that you subsequently observe the lawful ex-
ecution of a death sentence in which the condemned person dies by means
of the guillotine. In what respect do these experiences differ from each
other?

As the material of sense experience they do not differ, according to
Stammler, except in the manner which that material is organized by con-
sciousness in forms of thought – in the first instance, within the category
of mechanics (movement), in the second instance within the category of
law, which organizes the material of experience according to the scheme
of means and end. The jural aspect of reality, according to him, is nothing
more than a logical form of thought in which our consciousness orders the
in-themselves-completely-unformed impressions of sense experience.
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Everyone senses that in such a conception of the nature of law the jural
aspect is torn from its meaning coherence with all the other aspects and
that the door is opened for the greatest arbitrariness in forming the basic
jural concepts.

Kant’s attempt to discover the true Archimedean point by following the
path of critical self-reflection in the theoretico-logical aspect of thought
must therefore be regarded as having completely failed.

In the question as to where this Archimedean point for theoretical
thought may indeed be found, we encounter the third transcendental basic
problem of all possible philosophy, which we can formulate as follows,
How is the choice of the Archimedean point, from which the theoretical
synthesis can be accomplished, possible?

The answer to this question can only be given if, employing the truly
critical method of self-reflection with which we have begun, we give an
account of the nature of the human ego. In the latter the individual center,
or concentration point of all our functions that diverge into the various as-
pects of temporal reality, is discovered.

How is it possible to have an essential concentration of all the aspects of
temporal reality on their deeper unity, aspects which have been
theoretically distinguished and set over against each other? What is the
nature of this concentric direction of our thinking?

The answer must be: We can only discover the Archimedean point for
theoretical thought from which the theoretical synthesis is initially made
possible by relating all of the aspects to their absolute origin. And it is not
an abstract epistemological subject but only our ego, as the individual
undivided concentration point of all our temporal existence, that is able to
give thought this concentric orientation.

Now this concentric relating of all temporal diversity to the absolute
origin of all things is an act of an unmistakably religious character. In
religion, our ego, as the individual center, stands in immediate
relationship to God as the absolute origin of all things.1 Human beings
come to know themselves in this basic religious relationship. The ego is
nothing else than the religious root, the religious concentration point, of
our entire temporal existence.

And humankind’s self-knowledge is completely dependent on its
knowledge of God. It is the divine Word-revelation, together with the
self-revelation of God to humanity, which discloses humankind to itself.
Even in apostasy from this Word-revelation, it remains a firm principle of
human nature that self-knowledge is completely dependent on the knowl-
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edge which humankind has concerning its god (or god-substitute). We can
call this law the “law of religious concentration.”

When, for example, the Greek philosopher Aristotle seeks the center of
human nature, which distinguishes a human being from an animal, in the
theoretical activity of thought, this conception is totally dependent upon
his idea of deity as “the absolute and pure (no longer bound to sense)
thought,” which has itself for an object (the noesis noeseoos).

When in the modern period the German philosopher Leibniz seeks the
center of human nature in exact mathematical thought, this conception
also is completely dependent upon his idea of deity as creative mathemati-
cal thought, the “great geometer” (intellectus archetypus).

And when Kant seeks the deepest being and center of human nature in
the supra-sensory, autonomous moral function, in which the will orients
itself purely and exclusively to the moral law, and which it sets up com-
pletely independent of all natural causes, then this conception is entirely
dependent upon Kant’s idea of God which is essentially moralistic.

But even outside philosophy as a science, the law of religious concen-
tration holds universally. When many so-called primitive heathen peoples
conceive of the deity impersonally as a mysterious power (mana) which
reveals itself in as-yet-incomprehensible phenomena of nature, we notice
that these same peoples have a lack of insight into human personality, a
lack of any conception of its transcendence above the animals, plants, and
inorganic things. In the sphere of mana-belief there also flourishes so-
called totemism in which an entire people or tribe honors an animal, plant,
or even an inorganic thing as the divine tribal father or tribal mother, and
the members of the community identify themselves with this totem. They
are storks, or eagles, or palm trees.

Impressed by this data, the German professor Ernst Cassirer, once a
leading figure of the previously mentioned Marburg School of neo-Kant-
ians,1 declared, “So again it becomes evident that humankind grasps and
knows its own being only insofar as it is able to make itself visible in the
images of its gods.”2

In none of its branches was immanence philosophy able to rise above
that phase of self-reflection in which the heart of human personality is
sought within one of the temporal functions of consciousness (be it the
logical function of thought, the moral function of will, the function of
feeling, or the historical function, etc.).
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It is in the divine Word-revelation, which has its fulfillment in Christ Je-
sus as the incarnate word, that humankind first truly comes to an under-
standing of itself. The words of the Scriptures, “out of the heart are the is-
sues of life,” [Proverbs 4:23, KJV] is the pregnant summary of the consis-
tent witness of God’s word concerning the religious root of all human ex-
istence. The latter transcends all of the temporal functions of human na-
ture in the various aspects of reality because here they all come to a focus
in the religious basic relationship to God as the absolute origin and creator
of the cosmos.1

Humanity functions in all the aspects of temporal reality without excep-
tion. But human existence finds its deeper unity, its true supra-temporal
center, in the “heart” which is also called by the Scriptures the “soul” or
the “spirit” of a person (which, however, has nothing in common with the
concepts “spirit” and “soul” in immanence philosophy). Whether in the
service of God or an idol, all the temporal functions, including thought,
take their point of departure out of, and are focused in, the heart.

Every elevation of a theoretically isolated aspect to the root-unity of all
the others, as we have discovered in the various “isms” of immanence phi-
losophy, is in truth a religious choice of position of the human ego over
against the absolute origin. Such an absolutization can never be explained
in a purely theoretical manner because the theoretical Gegenstand-rela-
tionship as such does not provide any scientific foundation for the abso-
lutization of a particular synthesis (in a theoretical concept). In such an
absolutization there is revealed the ineradicable inner religious tendency
of the human heart toward the origin, which does not discover any resting
place in what is relative and does not rest until it has referred everything
relative to an absolute ground.

Have we now discovered in the human ego, in the transcendent reli-
gious sense of the individual religious root of all temporal human exis-
tence, the true Archimedean point of philosophy?

No, because in the true point of departure there must be focused not
only individual human existence but the meaning of the entire temporal
cosmos. The theoretically differentiated aspects and individuality-struc-
tures of temporal reality are not simply the possession of the individual
person; they form the fundamental structural framework in which all tem-
poral creatures, relationships, and events are included, even the animal
realm, the plant realm, and the realm of inorganic things. For that reason
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we have simply described true knowledge of oneself as the necessary way
to the discovery of the Archimedean point of philosophy.

The latter must possess a supra-individual character but, at the same
time, it must embrace the human ego, in the sense that the latter partici-
pates in it. For it is always the human ego that thinks philosophically. If it
did not participate in the Archimedean point, in which the entire meaning
of our temporal cosmos is concentrated, then the starting point of its
thought would remain extrinsic to it. But the latter would be an impossible
situation. The starting point that we choose must give a religious direction
to all of our immanent theoretical activity of thought. How would this be
possible if we ourselves did not participate in this starting point?

In his epistemology, Kant saw clearly that it is not the individual think-
ing ego that can be the starting point of theoretical synthesis. But in the in-
terests of the dogma of the autonomy of science over against faith, he
thought that he could discover a universally valid starting point in the the-
oretical abstraction of a “transcendental-logical subject of thought” from
which all individual reality was theoretically abstracted.

As we have seen, this was an uncritical conception. Once we have
perceived that the true Archimedean point of theoretical thought,
according to the immanent structure of that thought itself, must be of a
transcendent-religious nature, then there remains only one possibility for
a supra-individual starting point in which the full individual ego
participates. This is the religious root-community of the human race. An
individual person indeed participates in this community, even though it
has a supra-individual character.

The Bible has revealed to us that humankind has been created in such a
root-community, so that along with Adam, the first head, the entire human
race fell away from God into sin. And the Bible has revealed to us at the
same time that the full meaning of the entire temporal cosmos was focused
in this religious root-community. Because of humankind’s fall into sin the
entire temporal world has been cursed. The other creatures, which are
included with humanity in the same temporal order of the world, do not
themselves have a religious root to their existence. Humanity’s task was
to disclose the entire temporal creation in the service of God. When
humankind, in its radical fall into sin, becomes disobedient with respect to
this task, it takes with it, in this fall, the entire temporal world. Apart from
humanity, the latter could not independently relate itself to God and
develop its inherent potentialities in the service of God.

The Fall, the radical (that is, concerning-the-root) apostasy from God,
involved the human heart elevating itself above its divine origin. Human-
kind, thinking that it was something in itself and that it was therefore like
God, began to seek both itself and its god also within that which is tempo-
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ral. This was the service of idols in apostasy from the true God as He has
revealed himself in the human heart by his Word.

The religious root-community of humanity can only reveal itself in a
communal religious spirit which, as a dunamis, a “spiritual power,” drives
all temporal human activity forward and sets its direction, even though the
individual may not be at all conscious of it. We can call this dunamis the
religious community-motive, if we take the word “motive” in its original,
pregnant sense (Latin: movere, to move, to propel).

Since humanity’s fall and the promise in paradise of the coming re-
demption in Christ Jesus, there are active in the religious root-community
of humanity two kinds of dunamis, and these two fundamental motives
stand over against each other in an irreconcilable religious (thus not sim-
ply theoretical) antithesis.1 The first basic motive is of an idolatrous na-
ture; the second is the dunamis of the divine Word-revelation, which oper-
ates through the Spirit of God in the hearts of those who have been reborn
in Christ as the restored humanity.

The first ground-motive can express itself in various forms because the
idolatrous direction of the religious communal spirit orients itself in an
absolutizing fashion to what is temporal with all its intrinsic diversity.

The second ground-motive, in the nature of the case, can only have a
single, integral form because it cannot be anything else than the ground-
motive of the divine Word-revelation itself. If, in the history of the human
race, it begins to display various forms, that can only be attributed to the
tendency of the human heart to seek an impossible religious synthesis be-
tween the ground-motive of the Word-revelation and the motives of idola-
trous religion which stand in a radical antithesis to the former.

1.6 The Four Religious Ground Motives of Western
Thought

Our transcendental critique of theoretical thought initiated an investiga-
tion into the necessary presuppositions of philosophy as the science of
totality, that is, into those presuppositions required by the internal struc-
ture of this thought itself. It has now reached its final stage. Because of
the direction which our investigation took in part 1.5, we are now in a
position to expose the disguise of a supposedly scientific neutrality with
respect to faith and religion, and to uncover the true starting points of
theoretical systems. We now know that they are actually rooted in relig-
ious ground-motives which have an inherently communal character, and
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are therefore elevated above the personal viewpoint and conviction of
the individual thinker.

Now we want to take stock of the ground-motives which have governed
the development of Western philosophical thought. By these means, it fol-
lows that our insight into the development of legal philosophy and, by im-
plication, the science of law will also be deepened. The traditional con-
ception of this developmental process, to be specific, was burdened with
the dogmatic prejudice that, at most, philosophy and science in general are
involved with religion in the primitive stage of their development, but that
they have gradually disengaged from this connection in order to pursue
their own purely theoretical course. The truth appears to be, however, that
it was the religious ground-motive that first made philosophic thought
possible, because it is only there that the true starting point of theoretical
thought can be discovered.

Exceedingly faulty interpretations of earlier philosophical systems
have been produced as the result of the supposedly “purely theoretical”
point of view. Because a purely theoretical conception, as a matter of fact,
cannot exist, we find that a religious ground-motive, which served as a
starting point, has been placed at the foundation of theoretical systems
which were controlled by a very different ground-motive.

Our transcendental criticism therefore also requires us to search out
new pathways with regard to the science of the history of philosophy.
Even in a scientific sense, these promise to do greater justice to the sys-
tems which have been developed.

In the main there are four religious ground-motives which have con-
trolled the history of Western thought. In fact, as the deepest driving
forces of its dynamism, they lie at the foundation of the entire cultural de-
velopment of the West.

The four ground-motives we have in mind are the following: (1) the
form-matter motive of Greek antiquity; (ii) the scriptural motive of cre-
ation, fall into sin, and redemption by Jesus Christ; (iii) the Romanistic re-
ligious synthesis-motive (introduced by Roman Catholicism) of nature
and grace that tries to reconcile (i) and (ii); (iv) the modern, humanistic
ground-motive of nature and freedom in which there is an attempt to bring
all of the preceding motives into a “this-worldly” synthesis concentrated
on humankind.

The first and the fourth ground-motives have a polar character; they are
torn by an internal dualism. They contain a religious and therefore abso-
lute antithesis which does not allow for any synthesis. In this respect, a re-
ligious antithesis differs in principle from a theoretical antithesis, of
which we have earlier spoken. The latter, as we have seen, allows for a
theoretical synthesis on the basis of a religious starting point because this
starting point remains elevated above the aspects which are set over
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against each other theoretically. But if the religious starting point itself is
torn by a polar opposition, no higher point of departure can be found that
is able to reconcile this religious antithesis.

If theoretical thought takes its point of departure from such a dualistic
ground-motive, theoretical concept-formation of necessity will have to
suffer its consequences. It must now be clear that theoretical thought is not
in a position to eliminate such a religious conflict by a theoretical synthe-
sis. Nevertheless, we shall see how philosophy has repeatedly attempted
to accomplish this, which can only be explained as a result of a lack of a
transcendental critique of theoretical thought.

Where it is not possible to obtain a genuine synthesis transcending the
religious antithesis, the only possible solution is to ascribe religious pri-
macy to one of the two motives opposing each other in the ground-motive.
In addition, the opposing motive will be de-divinized and demoted.

The polarity of the first and fourth religious ground-motives is caused
by the religious absolutizing of a temporal aspect, or a complex of tempo-
ral aspects of created reality. These aspects, however, stand in unbreak-
able relation to the others. The absolutizing of the former by an inner ne-
cessity evokes their counterparts which assert themselves with the same
religious absoluteness against the former. However, the opposing motives
determine each other mutually.

So the meaning of the Greek motive of form can never be conceived
apart from the motive of matter, and vice versa. Nor can the meaning of
the humanistic motive of nature be understood apart from the humanistic
freedom motive, and vice versa. With respect to the ground-motive of na-
ture and grace introduced by Roman Catholicism, the situation is some-
what different because here a dualism of foreign origin is introduced into
the Christian ground-motive of creation, fall, and redemption by the at-
tempt to reconcile the motive of creation religiously with the Greek
form-matter motive. Therefore we get a double religious antithesis: (i) be-
tween the ground-motive of the Christian religion and that of Greek reli-
gion; and (ii) between form and matter within the motive of nature. Yet
here also the motive of nature and the motive of grace mutually determine
each other’s meaning.

1.6.1 The Form-Matter Motive

The first motive, given this name (morphe/hule) by Aristotle, dominated
Greek thought from its very inception. It had its origin in an irreconcil-
able conflict between the ground-motive of the older telluric and oura-
nic religions of nature1 and that of the more recent religion of culture,
the religion of the Olympic pantheon.
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The above religions of nature, whose construction is to a great extent
conjectural because of the lack of adequate source material, manifested
strong local variations in their cultic forms and in their particular faith rep-
resentations. In these religions it is still possible to establish as the com-
mon ground-motive the divinization of what is flowing, the periodical
flowing away of earthly, or heavenly, or marine forms of nature in birth
and death, in coming into being and destruction, in which the working of a
rational order is not discernible but that of Ananke or tuche, of blind, un-
predictable fate. The godhead was not conceived therefore in a fixed form
and as a personal figure, but was conceived of as an eternal, formless
stream (for example, the stream of life, which continuously brings forth
new life in individual forms from mother earth, according to the changing
of the seasons – the cycle of birth – and again takes it back into its womb).
The existence of individual forms was conceived of more or less as an “in-
justice” for which retribution had to be made to Ananke in the stream of
time.

The new religion of culture had been embodied in the official religion
of the Greek polis from the eighth century before Christ. At the same time,
it provided at Mount Olympus a focal point of national religious life. By
contrast with the older religions, it was a religion of form measure, and
harmony. The Olympic gods leave the earth and become immortal gods of
form, they are in personal shape idealized and absolutized cultural pow-
ers. Their form and likeness is superterrestrial, invisible to the physical
eye, exalted above the world of sensorily perceptible forms which are sub-
ject to Ananke, to the ever changing cycle of births.

Similar to the way in which the old matter motive of the religion of na-
ture absolutized the organic aspect of life of temporal reality, within the
new form motive of the cultural religion the (historical|) cultural aspect is
deified. Culture is1 giving form to a material according to a free, rational
design, in opposition to the form-giving discernable within nature.

Since the form motive of the culture religion immediately set itself in
absolute, that is to say, religious, antithesis to the matter motive of the old
religion of life, it was also completely divorced in Greek religious con-
sciousness from the moment of historical development in which the his-
torical aspect of culture is unbreakably connected with the organic aspect
of life. The divine form is conceived of as immortal and invisible and thus
elevated above the historical.

The newer religion of culture tries to adapt the older religion of life to it-
self. The Greek poet-theologians Hesiod and Homer go to all sorts of
lengths to make clear to the Greek people that the inhabitants of Olympus
had come into being out of the formless nature divinities. But all these at-
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tempts at synthesis were doomed to failure. The major reason for this fail-
ure was that, owing to its basic motive, the religion of the Olympic pan-
theon negated the deepest problems of life and death.

The blind Ananke of the nature religion remains the independent coun-
terpole to the rational power of the effulgent gods of form or culture. The
rational form motive of the culture religion evokes again as its polar oppo-
site the somber matter motive in the religion of life. The matter motive it-
self has a role in the religion of culture as Moira which has a more ancient
claim than the Olympic gods have. Insofar as this Moira appears as hu-
mankind’s fate which is to die, it corresponds exactly with the ancient
Anangke.

For these reasons it is understandable that in their private lives the
Greeks held to the ancient religion of nature, even though they wor-
shipped the inhabitants of Olympus as the public gods of the polis. It is
also understandable that the deeper religious impulses in the people
turned first of all to the so-called mystery worship in which the problems
of life and death occupied center-stage. In the transitional period between
the time of the Mycenaean heroes (celebrated in Homer’s epics) and the
Persian wars, falls the great religious crisis in Greek thought. The old and
the new religion openly express themselves through the violent emer-
gence of the old religion of life in the Dionysian movement and in Or-
phism.

This conflict is anthropologically expressed in Orphism, a religious re-
form movement of this time, which revered the legendary poetic singer
Orpheus as its founder, and which obtained a profound hold on Greek phi-
losophy. Humankind has a dual origin; it has an immortal rational soul,
which stems from the bright firmament of the heavens in which form,
measure, and harmony rule. The soul, however, has fallen on the dark
earth, where, wrapped in a material body, it is subject to the “wheel of
birth,” to the Ananke of the eternally flowing stream of life. This material
body is a “tomb” or “prison” for the soul, which, during its journey on
earth, according to the cycles of the stream of life, is obliged to
transmutate constantly into other bodies, even those of animals, until, by
means of an ascetic way of life, it has purified itself of contamination by
the natural body. Only in this way may it return to its true habitation, the
firmament of life.

In this anthropological conception, the motive of immortality and form
of the culture religion fuses with the old ouranic motive of reverence for
the heavens. It recurs in Greek philosophy in various forms, for example,
in the Pythagorean school, Empedocles, and Plato.

Hesiod and Homer gave a mythological form to the religion of culture.
But even after that mythological form had been undermined in the con-
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sciousness of the people, the actual religious ground-motive that emerged
out of its encounter with the ancient religion of life continued to dominate
the entire attitude of life and thought of the Greeks. And in philosophic
circles it could deck itself out in new forms of faith which better fulfilled
the needs of the time. From its inception, Greek philosophy was involved
in the inner conflict between the form motive and the matter motive that
drove it in opposing directions.

The Greek conception of “nature” (physis) is also completely domi-
nated by this polar ground-motive. In book 5, chapter 4 of his Metaphys-
ics, Aristotle summarizes the various meanings of the word physis. Now it
had the meaning of the process of birth (phuesthai) out of the formless
stream of life which – often in the flowing form of a changeable element
such as water, air, or fire – was conceived of as the origin of all things. In
addition, one must take into consideration that for the Greeks these “ele-
ments” originally had a mythological-religious meaning. Again, nature
meant the form of being which expressed unchangeable essence.

In his concept of “nature,” Aristotle attempted to unite the motives of
form and matter. “Nature” is therefore the essential form of things which
have a principle of movement in themselves and are thus composed of
“form” and “matter.”

Greek theoria is proclaimed the true way to knowledge as soon as it at-
tempts to penetrate behind the forms of reality perceptible to the senses
into the absolute ground of things, as soon as it desires therefore to be-
come meta-physics.1 Not faith (pistis) but the theoretical activity of
thought leads us to know absolute truth. From the very inception of Greek
philosophy, the function of faith is debased to the lower sphere of sensory
representation to which the great mass of humankind remains bound be-
cause they do not know how to raise themselves to the level of theoretical
thinking.

Furthermore, for the Greeks it was characteristic of theoria, insofar as it
concerned the supra-sensory forms of being, that it possessed a “spiritual
contemplation” which transcended the logical concept. From Plato on,
these eternal forms are called eide, and the word eidos – just like the word
idea – comes from a root that means seeing or intuiting. All this can only
be understood in terms of the Greek form-matter motive.

Originally, in the Greek philosophy of nature, the matter motive of the
nature religion gets the upper hand in an obvious reaction to the form mo-
tive of the culture religion. Hule, as an unformed and always moving but
“spirited” power (rheuston), becomes divinized, often in the image of a
fluid element such as water, air, or fire, and it is accepted as the divine ori-
gin (arche) of all individual forms, which, however, according to Ananke
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are periodically taken back again into the womb of the unbounded and
eternally flowing hule.1

The Ionian thinker Anaximander (6th century before Christ) sees a law
of justice (Ananke = dike) at work in this process.2 The nature philosophy
only attempts to rationalize the incalculable Ananke in order to make the
matter motif useful for a kind of natural-scientific explanation of the gene-
sis of material things.

Heraclitus, who according to Plato makes the statement, “Everything
flows and nothing remains unchanged,” and characterizes the process of
the eternal flow of life as divine through the opposites of the visible forms,
sees a Logos, a cosmic law, at work in this process which maintains a con-
stant equilibrium, a measure, and harmony between coming into being
and perishing. Anaximander also accepted a principle of equilibrium, the
law of justice (dike), which, according to him, controlled all nature. This
principle of equilibrium, that is supposed to introduce measure and har-
mony into the process of the flow of matter, again undoubtedly originated
in the fundamental motive of the culture religion. It cannot be explained in
terms of the principle of matter itself. The pre-Socratic philosophy, how-
ever, already comes up against the inner conflict between the motives of
form and matter, which receives its philosophical expression in the prob-
lem concerning the relationship of being and becoming.

Parmenides (6th century before Christ), the founder of the so-called
Eleatic School, puts this problem in a truly antithetical way. In reality, ac-
cording to him, being exists as eternal, unchangeable, and indivisible.
Theoretical logical thought can conceptually grasp being in the logical
principle of identity, the “is.” However, no true reality can then be as-
cribed to becoming with its oppositions because “becoming” does not
possess any identity, it does not have a set form but passes through oppos-
ing forms. According to Parmenides, “being” encloses everything in an
undifferentiated unity. Partly depending on Orphism, he thinks of this
unity as being in a static form, as the “all-encompassing round firma-
ment,” which encloses everything in its purely mathematical configura-
tion. From the time of the philosophic contest between Parmenides and
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Heraclitus, it became no longer scientifically possible to trace the form
principle back to the matter principle as the origin (arche).

However, even in the final stage of development of the Ionian philoso-
phy of nature, the form principle of the culture religion begins to attain
primacy. In the meantime, under the influence of religion, it is purified by
philosophy of the polytheistic tendencies and the motives which are at
odds with the ethical standards of the people’s mores.

Anaxagoras of Clazomenae is the first Greek thinker who elevates the
nous as “thinking spirit” to the divine principle of form and thinks of di-
vine formative thought as purified of any confusion with “matter.”1 “Mat-
ter,” as an independent polar opposite of nous (the divine demiurge), is
completely dedivinized by him. It is even deprived of “movement” which,
in the earlier philosophy of nature, was revered as the divine principle of
life of hule. It was degraded to the status of a static chaos in which every-
thing is mixed up with everything else, while the form-giving movement,
which makes a cosmos out of chaos, issues exclusively from nous, from
“divine thought.” Anaxagoras begins an approach to the principle of form
in the culture religion in which an attempt is made to ethically purify the
latter in an allegorical-ethical explanation of mythology.

In the thought of Protagoras of Abdera (5th century before Christ), the
founder of Sophism, the primacy is exclusively given to the culture-mo-
tive. Without hesitation, he applies to epistemology the principle of matter
according to the Heraclitean conception of the eternal flowing of all
things. In so doing he put to one side the logos-idea, which for Heraclitus
created a counterweight to the principle of matter by binding the stream of
becoming to a constant law of proportion. In this way Protagoras also de-
nied the possibility of universally valid concepts which would be faithful
to reality, and so precipitated a severe crisis in Greek science. He declared
science to be without value, and underneath this depreciation of theoreti-
cal science lay the depreciation of the principle of matter. His famous
homo mensura rule (that man is the measure of all things) has nothing at
all to do with modern humanistic conceptions, but is no more than a con-
sistent application of the Greek principle of matter to the terrain of human
knowledge, with the aim of denying to the latter any kind of foundation.
Human nature, according to him, does not possess any constant, univer-
sally valid form. Therefore he declares that the individual person, in the
complete fluidity of subjective, sensory perception and states of feeling, is
the measure of all things; the measure is not a universal, “rational human
nature,” which is bound to constant standards. Under the domination of
the principle of matter, he views human nature as being submerged in un-
restrained and limitless ferocity.
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This is also the source of his rejection of a so-called natural law
which, without any positive realization, would be given along with hu-
man nature. Boundless “nature” receives true “form” only by means of
“culture,” by way of the free forming which proceeds from the polis as
the bearer of this religion of culture. According to him, the polis, the
city state, by its positive rules, is what brings law, morality, and religion
into being. In these areas it is not the individual but the opinion of the
state that sets the standard.

So it appears that even the founder of Sophism, who is usually
thought to be the father of the Greek “Enlightenment” which is sup-
posed to have liberated philosophy entirely from religion, is also com-
pletely dominated in his theory by the motive of form and matter as a
religious communal motive.

With Socrates there is a decisive reorientation to the primacy of the
rational principle of form over the principle of matter. It is he who for
the first time places the polar ground-motive of Greek philosophy under
the searchlight of self-reflection. The Delphic oracle, “Know thyself,” is
placed by him at the center of philosophy.

According to Plato (Phaidrus, 230A), Socrates desires to know
whether, at the center of his being, he is related to Typhon, the nature
god of destructive storms – a pregnant symbol of the principle of matter
– who takes on many forms, and is inflated with pride and wild, or
whether he possesses a simple, clear, “Appollonian” nature.

Pure nous, which Anaxagoras proclaimed to be the divine origin of all
cosmic form, was conceived by Socrates, in an ethico-religious deepen-
ing, as the origin of the kalokagathon, the “good and the beautiful.” The
entire Socratic method of dialectical reasoning, which aimed to check-
mate the sophistic nihilism in epistemology by laying bare its internal
contradictions and to bring it under control by means of the rational
concept, acquires a truly religious orientation to the divine power of the
form of the kalokagathon. The Greek idea of theory (theoretical knowl-
edge) here again betrays its undeniably religious tendency. In contrast
to pistis (faith), which bases itself upon subjective opinion (doxa), theo-
retical thought becomes the religious organ of knowledge par excellence
by which the human spirit comes into immediate contact with the divin-
ity as pure nous. According to Socrates, a concept that does not lead us
on the path of discovery of the divine power relating to the form of the
good and the beautiful, which therefore does not teach us for what a
thing is “good,” what is its goal, is altogether lacking in value.

From this critical turning point, Greek philosophy runs its course to the
classical form “idealism” of Plato and Aristotle. The principle of matter
has now definitely shed all its divinity. For these thinkers divinity in its
entirety is now concentrated in the absolutized nous as the rational princi-
ple of form of the One, the True, the Good, and the Beautiful (these are the
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so-called four transcendental determinations of “being” as a metaphysical
basic concept; one discerns them throughout scholastic philosophy).

But the dualism inherent in their idea of the origin was not to be elim-
inated even by these great thinkers. Especially in the initial phase of the
development of Plato’s doctrine of ideas (the doctrine of the eternal
forms of being, which are supposed to lie at the foundation of all transi-
tory sensory forms), it becomes exaggerated into an almost unbearable
religious tension between the principle of form and the principle of mat-
ter. The world of ideas becomes completely separated from the material
world of sensory things.

At this time the dualism also influences Plato’s view of human nature.
Under the influence of Orphism, a sharp theoretical dichotomy is made
between the “simple” “immortal” soul, which is elevated above the
stream of becoming and identified with the theoretical function of
thought, and the “composite,” impure “material body,” in which the
soul is shut up as in a prison, and from whose corrupting influence the
divine soul must increasingly free itself (Plato in his dialogue Phaedo).

But when in his later development Plato attempts to bridge this abso-
lute dualism, and to reconcile the principle of form and the principle of
matter in his thinking, there remains, nevertheless, a polar opposition
between these two fundamental principles of origin which dominate his
thinking. Even in the Timaeus, a dialogue concerning the origin of the
cosmos, which belongs to Plato’s penultimate period, the divine nous as
the demiurge (the giver of form to chaotic material) has as an eternal
counterpart, the necessity (Ananke) of the matter principle. Nous does
not have any power over this Ananke, which has a chaotic influence on
the transitory world; it can only try to bring it under control by reason-
ing with it.

In the trilogy Orestea of the great tragedian Aeschylus, one discovers
the surprising equivalent of this persuasion of Ananke by the divine
principle of form. The tragedy ends with the persuasion by Athena, the
goddess of wisdom, of the wild goddesses of destruction (the daughters
of Ananke), who are persecuting Orestes. The tragedy concludes with
the triumphant cry, “So Zeus and Ananke were reconciled.” From this is
clearly revealed how the religious ground-motive makes itself felt far
outside the limits of science.

Finally, in his mature period, Aristotle attempts to bridge over the du-
alism of the ground-motive by abandoning the Platonic doctrine of
ideas, with its sharp distinction between the “eternally existing forms”
and the temporal sensory-material things which are subject to becoming.
He conceives the “form” as being immanent in sensory things which are
composed of “form” and “matter.”

According to him, form becomes “substantial form,” which first gives
to things substantial (that is, independent) existence; and he denies that
“matter” can really (actually) exist in itself (without form). It is only a
potentiality, a possibility which initially comes into actuality (reality) by
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way of the form, as marble possesses in itself the potential for becoming
a statue. As immanent, teleological principles, the substantial forms are
ordered according to lower and higher stages of perfection (the lowest
are the forms of organic things, the next are the forms of plants and ani-
mals, and the highest step is the “rational soul” as the “substantial form”
of a human being). But at the same time the lower form, in its turn, be-
comes “matter” of the higher.

In the temporal cosmos, no “form” exists without “matter.” But the ori-
ginal dualism of the ground-motive returns in both poles of Aristotle’s
doctrine of being (metaphysics): the divinity as pure form and as the nous
which thinks itself absolutely, on the one side, and pure matter (proote
hule) as the principle of becoming and incompleteness, which is as yet de-
prived of all form, on the other side.

According to Aristotle, as with Plato, the Ananke of the matter princi-
ple is the independently potent cause of all failure to attain form, the
cause of everything that is monstrous in the world.

1.6.2 The Motive of Creation, Fall, and Redemption

The second ground-motive is that of creation, fall into sin, and redemp-
tion through Christ Jesus in the communion of the Holy Spirit. It was
introduced into the thought of the West by the Christian religion in
combination with the Old Testament Jewish religion as a new religious
communal motive. In its revelation concerning the creation, it immedi-
ately sets itself in a radical antithesis against the form-matter motive of
ancient philosophy. The quintessence of Greek wisdom was ex nihilo
nihil fit (nothing can come from nothing). And in the Greek idea of ori-
gin the dualistic form-matter principle was preserved.

By direct contrast, God reveals himself in his Word as the integral
and absolute origin, the creator of heaven and earth. The revelation of
humankind to itself in the integral religious root of its entire temporal
existence is directly related to this self-revelation of God to humankind.

God created humankind in God’s own image. As God reveals himself
as creator, as the absolute and integral origin of all things, so he concen-
trates all temporal functions and structures of human existence in a reli-
gious root-unity, in which all of temporal life is supposed to be oriented
to the service of God. This is the radical character of the scriptural mo-
tive of creation that penetrates to the religious root of what is created. It
reveals humanity to itself, at the center of its entire existence.

The center of humanity’s existence must not be sought in one of its
temporal functions; as the integral, indivisible root of all temporal func-
tions, it lies at the foundation of all temporal life – even at the founda-
tion of human thought. This is the “heart,” the soul or spirit, of human
nature in the pregnant religious sense found in the Word-revelation.

Greek philosophy, in terms of its form-matter motive, seeks the human
soul, at one time, in the flowing hule, and then, at another time, in the ab-
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stract complex of the function of feeling, the theoretical function of
thought and the moral function of will, which is then supposed to be quali-
fied by nous as immortal “form.” However, dualism of any kind in human
existence is nowhere to be found in Holy Scripture. Greek philosophy’s
conception of an immortal anima rationalis was not able to be understood
as the integral root-unity of human nature. It was simply a theoretical ab-
straction from the temporal (bodily) existence of humankind which con-
tinually found the “material body” as a second theoretical abstraction over
against itself (think of the Gegenstand-relation).

However, according to the divine Word-revelation, the soul of a person
is not a theoretical abstraction but the full, concrete, individual root-unity
of human existence, the “inner person” in the Pauline sense, which comes
to outward expression in temporal, bodily life. The revelation concerning
the fall into sin as the radical corruption of humanity has an unbreakable
connection with this revelation of humankind to itself. Because sin affects
the religious root of human nature, not a single temporal function of hu-
mankind can escape its grasp. And the same is also true of redemption in
Christ Jesus, which regenerates the heart and thus must reveal its renew-
ing influence in all temporal expressions of life, even in the theoretical ac-
tivity of thought.

As soon as it entered into the Hellenistic world of thought, the Christian
religion was immediately threatened because, in cooperation with those of
the Persian and other eastern religions, the Greek religious ground-motive
began to get the upper hand in the theological-philosophical reflection on
the content of the divine revelation.

Thus “Christian Gnosticism,” under Greek and eastern influence, fell
back into the acceptance of a dual origin of the creation. It made a dis-
tinction between the inferior creator-God and lawgiver of the Old Testa-
ment which, as a demiurge in giving form to chaos, had to come into
contact with “impure matter” (and therefore could not be perfect) and
the higher redeemer-God of the New Testament. And in the same way
that Greek philosophy elevated philosophical theory as the true way to
the knowledge of God far above faith, so Gnosticism set gnosis as the
contemplative theory about God above the scriptural faith of the Chris-
tian community.

One encounters the same dualism in the second century after Christ in
Marcion of Sinope. He only took Paul’s doctrine of justification by faith
as a point of contact to make a sharp separation between the legalistic Jew-
ish religion of Jehovah, the creator of heaven and earth, and the Christian
religion of redemption of the God of love, who revealed himself in Jesus
Christ.

The Greek ground-motive had great influence in the first centuries of
the Christian church amongst various Church Fathers who set themselves
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to defend the Christian faith over against pagan thinkers. In the Alexan-
drian school of the Greek church fathers (Clement, Origen, 2nd century
AD), gnosis, as the contemplative knowledge of God, is again elevated
above the faith of the community, and the Divine Word (the Logos, by
whom all things are created) is conceived under the influence of the
Greek-Jewish logos speculation (Philo) as the mediator between the Di-
vine Unity and the world that is dispersed in “matter.”

So in the first centuries of the church fathers, the Christian religion was
deprived of its integral and radical character owing to the influence of the
Greek ground-motive. Under the pretence of a higher gnosis, which espe-
cially amongst the Alexandrians involved allegorical exegesis, there arose
among many of the apologetes, in reaction to the antinomianism of
Gnosticism, a theological view that denatured the Word-revelation into a
“higher moral teaching” and that no longer understood the creation, the
Fall, or redemption in a scriptural manner.

Even after the Christian church had established the doctrine of the Trin-
ity at the councils of Nicea (325) and Constantinople (381), the influence
of the Greek religious ground-motive continued to manifest itself in the
thought of the church fathers. Philosophical thought within the orthodox
camp reached its high point in Aurelius Augustine (4th century, AD), who
was destined to put his stamp on Christian thought up to the 13th century
and continued to have a powerful influence afterwards.

The ground-motive of the Christian religion is undoubtedly understood
here in a scriptural way, and from the time of his conversion, Augustine’s
powerful, sanctified spirit was more and more deeply influenced by it.
Augustine maintained in a powerful fashion both the integral and radical
character of this motive. He accepted the absolute creativity of God and
the radical meaning of the Fall and of redemption. At those points where
this scriptural ground-motive penetrates his philosophical thought, it can
be seen that, for the most part, he heads in new directions opposed to an-
cient philosophy. This is the case, for example, with the Christian philoso-
phy of history which was developed in his famous City of God.

Yet he does not truly reform his theoretical view of reality. Precisely at
this point, the Greek form-matter motive continues to dominate his view,
even to the extent of affecting his interpretation of chapter one of the book
of Genesis. The “earth” in Genesis 1:1 is supposed to mean the “first yet
formless matter” and the creation is supposed to have taken place accord-
ing to eternal “ideas” or “forms” in the Divine Logos. His view of the di-
vine order of the world is strongly influenced by Neoplatonism.

This fundamental lack of a truly scriptural view of reality also typifies
the entire scholastic movement following in Augustine’s footsteps until
Thomas Aquinas and his teacher Albertus Magnus. At this point in partic-
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ular there is a great deal of vagueness concerning the relationship of phi-
losophy to dogmatic theology. The Christian character of philosophy in
general is sought in its relation of subservience to Christian theology
(philosophia ancilla theologiae christianae). At the same time as the re-
jection of the autonomy of philosophy with respect to Christian faith,
there was a denial of its autonomy with respect to dogmatic theology. As a
result Christian thought and theological thought become identified.

In addition there is no objection to dependence, at important points, on
ancient philosophy whose ground-motive is not clearly understood in its
pagan-religious character. As a result there is a great deal of uncritical ac-
ceptance of pagan thought patterns, more specifically, Neoplatonism.1

Nevertheless, even here the scriptural ground-motive is generally retained
in its purity. The autonomy of theoretical thought was rejected, for exam-
ple, by Augustine in a decisive manner and with clear insight into the rela-
tionship of religion and science. It is impossible then to speak here of a
truly religious synthesis-standpoint.

1.6.3 The Nature-Grace Motive

At the high point of the so-called medieval synthesis, the conscious at-
tempt to reconcile the mutually opposed religious ground-motives of the
Christian religion and Greek philosophy, particularly that of Aristotle,
led in the 12th and 13th centuries AD to the introduction of a truly relig-
ious pattern of synthesis, that of nature and grace. This gave a typically
Roman Catholic stamp to the scholasticism of the Middle Ages and of
modern times.

Its unreconciled internal dualism continues, to a great extent, to influ-
ence even reformational thinking, Lutheran in particular. This is so, in
spite of the fact that the Reformation had in principle vanquished it by its
return to the scriptural, Augustinian doctrine of the radical significance
for human nature of the fall into sin, its rejection of the autonomy of the
“natural light of reason” and the natural meritoriousness of good works,
and its confession of justification by faith alone.

In this fundamentally religious attempt at synthesis was concealed the
dualistic motive of “nature” and “grace.” The attempt was made to effect a
synthesis between the Greek conception of the nature (physis) of temporal
beings (a conception that was completely dominated by the dualistic
form-matter motive and excluded any conception of creation in a scrip-
tural sense) with the Christian, scriptural doctrine of creation. Thus, ac-
cording to the Aristotelian model, “human nature” was conceived of as a
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“rational nature” composed of the material body and the anima rationalis
as a substantial form.1 Nature was now conceived by Roman Catholicism
as an autonomous preparation for “supernatural grace.” Grace was placed
above “nature” as a higher stage of perfection and, by means of the tempo-
ral church institution’s sacramental grace, would become infused into
“nature.”

In this conception there was no longer any place for the radical signifi-
cance of the fall into sin and redemption. According to the Roman Catho-
lic doctrine, the Fall has not radically corrupted “nature” but has only de-
prived it of the “supernatural gift of grace” (donum superadditum).

As long as the religious ground-motive of nature and grace rules philos-
ophy, it leads to typical expressions of a polar tension within Christian
thought. At one point, Christian thinking was being driven in a dangerous
pagan direction by giving the primacy to the “nature-motive,” and at an-
other point, in a no less dangerous mystical direction which, along with a
denial of creation, identifies “nature” and “sin” and desires to escape “na-
ture” in a mystical experience of grace. It also comes to expression in a
clear dualism that gives full rein to the autonomy of nature and that wants
to separate “nature” and “grace” in a radical way. So there were, for exam-
ple, the nominalistic orientations in late scholasticism (14th century).

In the framework of this ground-motive, the only way of maintaining
the religious synthesis was for the ecclesiastical authorities to condemn
the “heresies” in philosophy. It found major support for its attempt to do
this in the dominant figure of scholasticism in the high Middle Ages, the
Dominican “Pater Angelicus,” Thomas Aquinas (13th century). He pos-
ited “nature,” according to its Aristotelian conception, as the autonomous
but subsidiary step preceding “grace.” In this scheme the mutual relation-
ship between the two was construed as that of “matter” and “form.” “Na-
ture” becomes matter for the higher “form” of grace. In other words, there
is an appeal for help to the same schema that had already been required to
render service in Greek thought in order to reconcile two antagonistic reli-
gious motives.

In the meantime, we may observe that the nature-motive is no longer
conceived of in a purely Aristotelian way according to the form-matter
theme. In conformity with the religious attempt at synthesis, it is accom-
modated to the church doctrine concerning grace. So Thomas attempts
first of all to reconcile the form-matter theme by also including “matter”

Encyclopedia of the Science of Law, Volume 1

62

1 This Aristotelian view even received ecclesiastical sanction at the Council of
Vienna.



under what has been created. Matter has not been created independently
but along with material substances.1

In Thomas, autonomy of reason means something entirely different
from its meaning among the Greeks. This is despite the fact that
Thomas, in sharp disagreement with Augustine, maintains the autonomy
of natural reason in the domain of philosophy and even though, in con-
formity with the school of Aristotle, he develops a natural theology as
the crown of his metaphysical doctrine of being which is supposed to be
constructed quite independently of revelation. And in Thomas, auton-
omy of reason means something entirely different again from its mean-
ing in modern humanism.

His conception is that natural theoretical reason, being limited to the
natural realm, cannot rise to the supernatural mysteries of grace – they
can only be known by “revelation” – and therefore cannot teach any-
thing that would be in conflict with these mysteries.

The consequence of this standpoint is that there is a continual attempt
at the accommodation of philosophy, which, via Thomas mainly, fol-
lows the Aristotelian approach accompanied by an admixture of Augus-
tinian/Neoplatonic ideas, with the ecclesiastical interpretation of the
Holy Scriptures.

Within the framework of the nature-grace scheme there is, by its very
nature, no opportunity for intrinsic Christian philosophical thinking that
follows the lead of the ground-motive of the divine Word-revelation
with respect to the internal concerns of science as well as those of
church confession.

1.6.4 The Motive of Nature and Freedom

The fourth great fundamental motive is that of nature and freedom. It
stems from the modern humanistic religion of personality and science
that arose at the time of the Renaissance. It gradually absorbs the three
older ground-motives within itself by making them undergo a funda-
mental metamorphosis. This motive is rooted in a religion of human
personality in which the Christian ground-motive of creation, fall, and
redemption becomes secularized.

In the idea of human personality resides the idea of a creative freedom
that can accept no law other than that which freedom itself has posed au-
tonomously by its reason. This new personality-motive has been pitted
with a revolutionary passion against the medieval idea of the subordina-
tion of the individual in all spheres of life to the authority of the church.

At this point, momentarily, the paths of the great historical movement
of the Reformation and that of humanism join, so long as the latter, as a
so-called Christian humanism, is prepared to orient itself to the Holy
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Scripture and to advocate free inquiry into the Bible. But it was not long
before the paths of the Reformation and humanism radically diverged.
This occurred as soon as humanism, rejecting the idea that human person-
ality should be subjected to a suprarational revelation, brought every
truth-claim, or every assertion of a norm of action, before the tribunal of
autonomous human reason.

It was at the time of the Enlightenment (during the latter part of the 17th
century and throughout the 18th century) that this humanistic religion of
reason emancipated itself completely from the Holy Scriptures. Since
then it has proceeded to considerably deepen itself in the freedom ideal-
ism preached by Kant and the post-Kantian idealists.

Residing in the new religious idea of personality from the outset, how-
ever, were two mutually antagonistic tendencies. At the time of the Re-
naissance, along with the depths of the creative freedom of his autono-
mous personality, the modern person discovered the field of nature as the
terrain upon which sovereign reason would be able to unfold itself.

By means of Copernicus’ discovery of the double movement of the
earth around the sun, the ancient geocentric (Aristotelian-Ptolemaic)
world-view, in which the earth functioned as the static center of the uni-
verse, underwent a complete transformation. The church for a long while
continued to hold fast to the old world-view, which it thought, quite erro-
neously, was founded in the Holy Scriptures but which, in point of fact,
only agreed with the Scriptures insofar as the earth is the center of the his-
tory of salvation. Hence the new astronomical discovery was regarded as
a kind of new gospel over against the authoritative teaching of the church.

An entirely new conception of nature was developed by the famous Ital-
ian Renaissance philosopher and former monk, Giordano Bruno (16th
century). The idea of the spatial infinity of the universe was placed over
against the classical Greek and scholastic doctrine of the limitation of
form and the finitude of the universe. It was glorified as the expression of
the divine infinitude.1

In this infinite universe, full of creative life-force and beauty, modern
humanity discovered infinite possibilities for the expression of its free
personality. Nature was conceived as the territory that had to be domi-
nated by the free personality with its “sovereign reason.”

Giordano Bruno apotheosized reason in a pantheistic sense. Infinite na-
ture (natura naturata) became the macrocosmic reflection of individual,
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free personality as the microcosmos. In the art of the Renaissance, this
new conception of nature comes to poignant expression over against that
of the Middle Ages which was ecclesiastically confined. Thus from the
very beginning there existed an inner religious connection between the
modern conception of nature and that of personal freedom.

Therefore, when the foundations of the classical mathematical sciences
of nature were laid by Galileo and Newton, in which the scientific method
for controlling of the physical forces of nature was demonstrated by trac-
ing the physical laws that hold within the movement aspect of reality, this
new method of science was immediately absolutized and made into a new
ideal of science. It was claimed that this ideal should be accepted as a
guide for every area of science. It was supposed to provide the key for the
entire philosophic view of reality.

The modern personality-ideal of autonomy no longer made room for re-
ality given in naive experience. Nor did it permit a basis to be found in
given forms of being, as found in classical Greek philosophy. The new
motive of creation had been borrowed from the Christian ground-motive
but had also been reconstructed along humanistic lines. It demanded a the-
oretical reconstruction of the temporal cosmos with the aid of exact, math-
ematically qualified basic elements, such as movement and matter, in the
physically qualified sense of “density of mass” subjected to the law of
gravity. The latter had to cohere rationally, precluding the intrusion of
hidden causes and qualitates occultae.

Hence the English philosopher Thomas Hobbes (17th century), in a
clear allusion to the story of creation, gives an indication of his philoso-
phy of nature by the thought-experiment of entirely demolishing given re-
ality, the latter being scientifically unreliable. Afterwards, mathematical
thought lights the flame of reason and is obliged to theoretically re-create
reality piece by piece with the most simple elements of exact thinking, un-
til, as a closed chain of mechanical cause and effect, it has become com-
pletely controllable.

The analysis of reality into its most simple, precisely determined ele-
ments, and the synthesis of these elements into a theoretical totality, be-
came a fundamental requirement of the new ideal of science. That require-
ment was worked out by the French philosopher Descartes, the famous
founder of modern humanistic philosophy, in what have become classic
rules of the scientific method.

This ideal of science had been brought into being by the new ideal of
personality itself. In the humanistic ground-motive, nature and freedom
belonged indissolubly together. But as soon as the new nature-motive, as a
dominant motive, began to make itself felt consistently in humanistic phi-
losophy, so that the entire extent of reality from top to bottom was con-
strued as a closed chain of mechanical cause and effect, there was no lon-

Part 1

65



ger a place in any part of reality for the “free autonomous personality.”
“Nature” showed itself to be a dangerous enemy of “freedom.”

Until the time of Rousseau and Kant (the latter half of the 18th century),
the modern motive of nature almost went unchallenged in humanistic phi-
losophy. Within the framework of the new ideal of science, thinkers such
as Descartes and Leibniz attempted to save human freedom by seeking
that freedom itself in exact mathematical thought that was supposed to
give direction to the will.

In his metaphysics (philosophic doctrine of being), Descartes allowed
for two substances: the res extensiva, that is, material, spatially extended
body, and the res cogitans, that is, the thinking soul. The latter was sup-
posed to be viewed by philosophy as if the “body” did not exist, and the
former as if no “soul” existed. The actual religious impulse behind this
dualistic metaphysics was the ideal of free personality which in its sup-
posed center – mathematical thought – could not be allowed to fall victim
to mechanical determination.

By contrast, Thomas Hobbes did not wish to acknowledge this limita-
tion in the application of the humanistic ideal of science. Reality in its en-
tirety, including human thought-life, was brought by him, in a methodical
way, under the mechanistic common denominator of “moving body.”
And without any qualms he also sacrifices the freedom of will to the ideal
of mechanistic explanation. It no longer needs to be argued that this hu-
manistic “materialism” has nothing in common with Greek “materialism”
which was dependent upon an entirely different ground-motive, that of
flowing matter unlimited by forms.

The fundamental reorientation within humanistic philosophy arrives
with Rousseau and Kant. By way of a critical self-reflection, humanism
begins to discern that the motive of the freedom and autonomy of human
personality, the deepest impulse of its philosophic theories, is not able to
be realized within the framework of the deterministic ideal of science, and
that thinking oriented to mathematics and the natural sciences is never in a
position to establish what is the center of human personality.

This insight resulted in Rousseau’s depreciation of theoretical science,
his challenge to the basic idea of the Enlightenment that humankind is
made free primarily by science and is put on the path of gradual progress.
Rousseau proclaimed, with the passion of religious conviction, the free-
dom and autonomy of human personality which he considered was not
rooted in theoretical thought but in the function of feeling. For Rousseau
the sense of moral freedom is decisive; according to him, it is in that sense,
and not in theoretical thought, that the seat of human personality lies. In
opposition to the deterministic results of the science-ideal, he seeks a ref-
uge for the freedom of personality in a religion of feeling. This does not
prevent him, however, from constructing a philosophic doctrine of natural
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rights in which the freedom and autonomy of the individual are again sup-
posed to be founded theoretically by way of a mathematical, constructive
method.

Almost contemporaneously with Rousseau, David Hume, the Scottish
thinker, was undermining the foundations of mathematics and natural sci-
ence by a psychologically oriented critique of knowledge. He sought to
demonstrate that the logical concepts of relation have their psychological
origin in sense impressions, which are subject to the psychical laws of as-
sociation, but which do not allow for any universally valid statements
about reality outside of ourselves. Thereby the natural-scientific concept
of causality was denied any real epistemological value.

In agreement with Rousseau, Kant ascribes absolute primacy to the hu-
manistic ideal of personality. However, in contrast to Hume and Rous-
seau, because he also wants to save the ideal of science, he rejects Rous-
seau’s religion of feeling. To this end he desires to establish a sharp
boundary between the claims of science and those of the free personality.
His criticism of knowledge was intended, in the first place, to strike at the
very foundations of theoretical metaphysics. By means of theoretical
thought, this metaphysics had attempted to establish, in a scientific fash-
ion, both the essence of things as they exist “in themselves” (apart from
sense perception) and also the essence of human personality. Kant main-
tains, however, that science (for him, mathematical natural science) is al-
ways limited to the phenomena of sense and can never give us an account
of “things in themselves” or of supra-sensory reality.

In this way, he denied the possibility of a metaphysical natural philoso-
phy, a metaphysical psychology, and a “natural” (metaphysical) theology.
The autonomous freedom of human personality, as well as the existence
of God, are for Kant unable to be proved in a theoretical fashion, but are
only necessary postulates of “rational faith.” They are “ideas” of so-called
practical reason which do not present us with scientific knowledge but
only with guidelines, with norms for practical action. There is no real
bridge between “theoretical” and “practical” reason, between science and
faith, between nature and freedom.

Science, for Kant, must view human activity as being completely deter-
mined in a mechanical fashion; but it embraces only “empirical” reality,
that is, the totality of sensory (psychical) perceptions of reality, which are
conceived of in space and time as they are determined by the categories of
thought, and which are brought into a synthetic unity by the “epistemo-
logical subject.” Beyond this, however, human consciousness is required,
by the practical faith of reason, to accept the existence of supra-sensory
normative ideas – in pride of place is the idea of the freedom and auton-
omy of human personality. Above the merely theoretical knowledge of
theoretical reason, Kant gave primacy (practical priority) to these practi-
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cal ideas of reason, which are nothing more that a summary of the human-
istic ideal of personality and the correlated idea of God.

In part 1.6.1 we observed how the form-matter motive, which arose out
of Greek philosophy, plays an essential role in Kant’s critique of knowl-
edge. The forms of thought of the “understanding” (the logical-analytical
function) are restricted in their epistemological value to sensory material,
but they do not have their origin, as Hume had taught, in the impressions
of sense experience. In contrast to the sense-based knowledge, scientific
thought has an autonomy, a “spontaneity,” and a creative freedom through
which it arbitrarily prescribes the law for its Gegenstand in its logico-syn-
thetic imparting of form. But this logical forming remains bound to a
sense-material which the understanding itself has not created but which it
receives.

So in Kant’s critique of knowledge, the Greek theme of form and matter
receives an entirely new meaning. It now serves to limit the claims of the
humanistic science-ideal in the interests of the humanistic ideal of person-
ality and, at the same time, rescues the autonomy of natural-scientific
thought from Hume’s psychologistic critique of knowledge.

It is the forms of thought that make the experience of nature possible in
the first place. They are the transcendental presuppositions of the latter,
and thus they cannot have their origin in the material of sense experience.
But science has no say outside the limits of sense experience. The cate-
gory of natural-scientific causality, through which theoretical thought
seeks a complete determination and domination of “natural phenomena,”
has no validity at all outside the domain of sensory perception. For this
reason it cannot dominate the core of human personality, its autonomous
freedom.

Kant’s view establishes an unbridgeable gulf between the natural laws
which are determined by the ideal of science and the norms for human ac-
tion which are set by the ideal of personality. In other words, the theme of
form and matter is completely absorbed by Kant in the religious ground-
motive of modern humanism, that of nature and freedom, just as Thomas
Aquinas had absorbed it into the Roman Catholic ground-motive of nature
and grace.

Even the latter ground-motive was given a new meaning by humanistic
philosophy within the framework of the religious ground-motive of nature
and freedom. Leibniz declared that the “realm of grace” was identical with
the “realm of free rationality,” the love-community of the rational God
with the rational creatures as a fruit of clear and distinct insight into the ra-
tional order of the world, while the “realm of nature” comprised the re-
maining, mechanically determined things. And at the end of his life, Kant
worked out in detail the absorption of the nature-grace scheme within that
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of nature and freedom in his celebrated lectures on “The Conflict of the
Faculties” (1796).

So we observe how the humanistic ground-motive gradually absorbed
within itself all the other religious ground-motives and attempted to bring
them into a religious synthesis. But this was only possible by way of a fun-
damental reinterpretation of their original meaning.

The boundary that was set by Kant between nature and freedom could
not satisfy post-Kantian idealism (Fichte, Schelling, and Hegel). It also
wished to push back, on its own ground, the deterministic ideal of science,
the investigation of the phenomena of nature, in the interests of a consis-
tent application of the idea of freedom. Only then does the idea of freedom
acquire such absoluteness with regard to the conception of reality that it
apparently no longer needs to fear any opposition from the old ideal of sci-
ence. Kant’s “critical” idealism, with its boundary between “nature” and
“freedom,” is transformed into an absolute idealism in which “nature” it-
self is interpenetrated by the idea of freedom.

Because of the polar structure of the humanistic ground-motive, the
ideal of science returns in this new form, absolute freedom-idealism, com-
ing into tension again with the personality-ideal. The attempt to interpen-
etrate theoretical thought itself with the idea of freedom and to think of na-
ture and freedom as a dialectical1 unity now leads to a new conception of
science which is no longer oriented to the mathematical science of nature
but to the science of history.

At the foundation of this development lay a new conception of the per-
sonality-ideal. Kant’s conception of autonomous freedom was individual-
istic and rationalistic. According to him, the autos, the human self-hood,
lies in the nomos, the general rule of the moral law. In this fashion there
was no place for individuality with regard to talents and gifts. According
to Kant, every human being, in respect of its moral nature, is an autono-
mous free personality who establishes its will according to the same for-
mal general rule, the so-called categorical imperative. The individual per-
son, considered in an idealistic fashion, is only an individual instance of
the autonomous law of morality. In this rationalistic conception of human
personality, the humanistic ideal of science, with its natural-scientific ori-
entation, still retains its influence. It was only in the domain of aesthetics
that for Kant there was a place for the individuality of genius. For this rea-
son he did not develop a true idea of community, an idea of a “spiri-
tual-moral realm” in which individual personalities are bound together in-
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wardly into a higher unity, each according to his or her own disposition
and individual gifts.

The new form which the absolute freedom-idealism gave to the human-
istic ideal of personality, by contrast, proceeded in an irrationalistic direc-
tion. Early romanticism had already begun to ridicule Kant’s “bourgeois
morality of law,” and set over against the latter its “morality of genius” ac-
cording to which the brilliant personality does not fall within the sphere of
a general rule that relates to the masses, but discovers the pointer for its ac-
tivity in its own unique individual disposition. It was no longer possible to
deduce the autos from the nomos. On the contrary, the nomos was sup-
posed to spring from the individual autos.

So a polar opposition between the rationalistic and the irrationalistic
conceptions came to expression within the humanistic ideal of personality
itself. The first sought to exhaust the subjective individuality of personal-
ity in the law, the general rule; the latter, on the contrary, sought to reduce
the law to an individual revelation of subjective individuality.

This overemphasis of subjective individuality led, in the nature of the
case, to an overemphasis on the idea of community. If, on this standpoint,
one did not wish to fall into a complete anarchism in the spheres of moral-
ity and law, which early romanticism defended, for instance, in Friedrich
Schlegel’s novel Lucinde, there had to be accepted above the individual
personality, at least, a supra-individual community of personalities that,
as an Überperson, would be able to elevate its communal will as a course
of conduct for the individual’s actions (“transpersonalism”).

It was also possible to conceive this Überperson in an irrationalistic
way. Its “general will” was not a volonté générale, which was construed
by way of the mathematical method from the autonomous wills of individ-
uals, in the sense of the earlier humanistic doctrine of natural law; it was
only a concrete result of its individual communal nature.

It was thought that the “autonomy of the individual personality” was
being maintained because the communal will was conceived as the true
individual moral will of all the members of the community. It is only in the
community that individuality attains its legitimacy. It can only be con-
ceived within the community, just as in a living organism the individual
functions of the organs can only be understood in their significance for the
individual totality.

To this extent, certain representatives of absolute idealism (among the
jurists in particular) still recognized an individual sphere of personality
outside the community, which was then placed in dialectical relationship
over against the community. But this was simply the result of a compro-
mise with the individualistic conception of the personality-ideal.

In such a conception of the idea of freedom, natural-scientific thought
was doomed to lose all of its allure as a universal method of science. This
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was the natural-scientific thought that had expressed itself within classical
physics in an individualistic reduction of complex phenomena to their
most simple elements, whose interrelationships were determined in a rigid
causal fashion. Absolute freedom-idealism only saw in it the residual in-
fluence of the individualistic and rationalistic thinking of the “Enlighten-
ment.” Even science had to be interpenetrated by the new spirit of the free-
dom-idealism. Furthermore, it was thought that in the discipline of his-
tory the field of investigation had been discovered in which the law of ex-
istence for the irrationalistic and supra-personal way of thinking was re-
vealed most pregnantly.

Although during the Enlightenment, the ideal for the historical field of
study was also pursued in the uncovering of universal laws of historical
development according to the model of natural science, this conception
was abandoned by the new historical form of thinking that emerged under
the influence of freedom-idealism.

The historian cannot be preoccupied with the discovery of general laws
that determine individual events and the actions of individuals. Such a
specialist is concerned with what is “once and for all” and individual as
such: the battle of Waterloo, the historically unique figure of Napoleon,
the Renaissance as an individual period of culture, etc.

Here it is no longer a matter of a conceptual natural-scientific under-
standing of “lawful” relationships between simple elements, but concerns
a spiritual-scientific understanding of individual interconnections in a su-
pra-individual totality of relations that never repeat themselves in the
same way.

At the end of the 18th century, Herder had already discovered among
the peoples and nations individual historical totalities which determine
the nature of their members.

In his last period, Fichte had developed an entire methodology of histor-
ical science according to which he set the historical as the “lawless”
sharply over against the field of investigation of natural phenomena, even
though he recognized in the development of culture a “hidden law of
providence.”

Friedrich Julius Stahl, (1802-1861) the founder of the German anti-re-
volutionary doctrine of the state, in agreement with this new historical
manner of thought, would soon identify the “hidden law-conformity”
with “God’s guidance in history.” In this way, an irrationalistic and by no
means harmless tendency was introduced into the anti-revolutionary con-
ception of history.

The doctrine of the “individual spirit of the people” made its entrance. It
was prompted by the Historical School of Law against the rationalistic
doctrine of natural law that had been entertained from the time of Hugo
Grotius. The latter doctrine, under the influence of the mathematical
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science-ideal, thought it could deduce from universal, rational human
nature an eternal order of natural law and an eternal natural morality that
would be applicable to every people and to every period. The Historical
School, however, under the direction of Friedrich Carl von Savigny,
taught that every order of law is the historical product of the individual
nature of a people, an individual folk spirit. The latter has brought forth the
entire national culture, of which law, language, social forms, art, etc., are
merely dependent “aspects.” Nature and freedom are united in a dia-
lectical fashion in this individual spirit. It is indeed true that every people
brings forth its “culture” in “freedom,” but in the historical process of
development a regulating role is performed by the supra-individual
tradition of this folk. This tradition originally dominates the people in an
unconscious way. It operates as the individual national spirit of a folk with
an inner necessity which is transformed into freedom because culture is
consciously formed with a knowledge of its connection with the past, with
the separating out of what has vitality, and what is defunct in the tradition,
and is therefore within the course of historical continuity. Thus in the
historical manner of thinking, “nature,” through the course of
development, becomes freedom. In this way, Schelling had attempted to
infuse natural science with the idealistic notion of freedom by way of his
doctrine of the higher and lower potencies.

According to Schelling, in the process of development, these “poten-
cies” disclose, even in natural phenomena, an individual creative freedom
for which the earlier mechanistic mode of explanation had no place. In
support, even at this time, he could point to the phenomena of elec-
tro-magnetism, which did not permit itself to be fitted into the mechanistic
notion. Above all, he pointed to the development of the living organism,
in which the potency of a “free power of creation” expresses itself accord-
ing to a plan appropriate for the purpose. History, in the sense of the free
development of culture, thus came to be viewed as the higher level (po-
tency) of natural evolution, so-called natural history. In the development
of its “potencies” nature itself is a dialectical synthesis of necessity and
freedom.

So scientific speculation came under the influence of the growing his-
toricism which, however, born out of freedom-idealism, appeared very
soon to harbor within itself a dangerous tendency for the humanistic per-
sonality-ideal. So long as it was restrained by the idea of humanity, so
long as the “individual spirit of the people” was only regarded as a tempo-
ral historical manifestation of the “eternal idea of free autonomous human
community,” as “the spiritual realm of free personalities” (Fichte), this
dangerous tendency could not yet reveal itself fully.

Indeed, in the Germanic wing of the historical school of jurisprudence
(which studied German legal history), it had already resulted in revolu-
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tionary opposition to the fundamental principles of civil law as they had
developed in the Roman jus gentium, which functioned as a world law in
the emancipation of the individual from the national community. Through
the influence of the humanistic doctrine of natural law in the doctrine of
human rights, these fundamental principles were also incorporated into
the modern codifications.

Historicism originally led to an exaltation of Germanic folk law, which
tied the entire legal position of the individual to membership in the com-
munity. But Otto Gierke, one of the leaders of the Germanic school, soon
observed the danger of the historicistic exaltation of “volk.” He effected a
compromise with the idea of natural law that was supposed to proceed
from the universal rational nature of the human person and that accorded
to the person inalienable (civil) rights – rights of individuals in their ca-
pacity as human beings – even outside their connection with the commu-
nity.

To the degree that historicism began to dominate scientific thought, it
was also clear that freedom-idealism could not hold its own against the
relativisitic tendencies which came to expression in this historical way of
thinking.

Were not the supposedly “eternal” ideas of freedom, autonomy, natural
law and natural morality themselves historically determined? How could
anyone thinking scientifically abandon themselves to idealistic specula-
tions and suppose that they could elevate themselves above the historical
stream of evolution which includes all empirical reality, Natur und Ge-
schichte? The new historical ideal of science wished to understand every-
thing in a historical way and no longer had any appreciation for faith in an
eternal idea of humanity, for the humanistic personality-ideal in its ideal-
istic conceptions.

Darwinism, through its doctrine of the evolution of the species, in com-
bination with Marxism, through its doctrine of class conflict and the con-
ditioning of all the ideologies of law, morals, and religion by the histori-
cal-economic development of society, undermined faith in the unchange-
able, rational nature of the human being.

Nietzsche wanted to view the human being only as a noch nicht fest-
gestellte Tier – an as yet undetermined animal – which is differentiated
from the other animals only by the fact that it is not yet equipped with un-
changeable instincts and an unchangeably circumscribed Umwelt. But in
the course of the development of culture, the human being has taken the
determinion of its destiny into its own hands and therefore manifests, not
an eternal, unchangeable nature, but an absolutely dynamic one.

He wants to build his doctrine of humankind exclusively on the data of
science in Natur und Geschichte. He fulminates against the hubris of the
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human being’s overestimation of itself, which thinks that the entire cos-
mos is related to itself as a goal, and which has the illusion that, in its “free
personality” and its “reason,” it is radically exalted above the animal. The
human being is an “imaginative animal” that from time to time needs to
reflect upon the purpose of its own existence, and then, in religious and
idealistic fantasies, decrees a conception of “eternal human nature” to be
an indisputable truth for a specific period of time. This is the situation un-
til the conception has again declined in a later historical period. It then
preaches new “eternal truths” about human nature, which again in turn
must make way for other conceptions.

Since Copernicus’ revolution in astronomy, science has now advanced
so far that humankind has killed its “gods” and in the course of historical
development, can strive towards expanding its power, which is not subject
to the standards of eternal morality or religion, but is oriented only to the
ideal of the “superman” (Übermensch). Rising to still higher pinnacles of
historical power, the “will to power” is the only possible meaning of the
never-ending process of historical development.

So Nietzsche – and from an entirely different (semi-Christian) stand-
point, the Danish philosopher Srren Kierkegaard – served the death war-
rant on German idealism. The great religious process of degeneration of
humanism was ushered in. Most recently, the process has led to a radical
crisis of Western culture. This is the end phase of the truly dialectical pro-
cess of development in which the humanistic ground-motive has insinu-
ated itself into the world-and-life-view of modern humanity.

Since the suppression of Roman Catholicism and the Reformation, hu-
manism had for three centuries assumed the unchallenged leadership in
the development of Western culture. By reason of this process of inner de-
generation, it has now lost its monopolistic historical position of power.
At the same time, a chaotic struggle for the leadership of the future devel-
opment of the West has broken out. Here the older cultural powers, Ro-
man Catholicism and the Reformation, have also now freed themselves
from their isolation in the backwaters of Western culture, and have begun
to participate in the great conflict over the spiritual future of humankind
with new scientific weapons.

Humanism’s process of inner decay as a religiously rooted world-and-
life-view even revealed itself in thinkers who tried to revive the Kantian or
the Hegelian philosophy in the twentieth century (neo-Kantianism and
neo-Hegelianism). Historicist thinking, however, did not appear to allow
for any retreat to the idealistic metaphysics of the personality-ideal. Inso-
far as ideas were still allowed in philosophy (for instance, an idea of
right), they were only allowed as rigid, empty forms or merely formal in-
dicators, the content of which was supposed to be completely historically
conditioned.
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Anti-humanistic spiritual movements (fascism, national socialism, etc.)
emerged from modern relativistic historicism. These replaced the eternal
ideas of the personality-ideal by myth. The latter does not lay claim to be-
ing eternal truth but is simply in a position to activate the spirit of a na-
tional community in the course of historical development by seizing upon
its folk instincts.

The trancendental critique of philosophic thought introduced here has
been completely ignored through the influence of the dogma of the auton-
omy of science. Yet it is only in the light of the entire course of develop-
ment of thought examined above that this critique acquires such signifi-
cance and becomes so necessary. When one considers that the foundations
upon which it was thought possible to build have been completely demol-
ished by the upheavals of a period of tremendous transition, and also that
the spiritual struggle has shown itself across the board to be one of reli-
gious convictions, it is no longer adequate, in the old dogmatic fashion, to
parade the “autonomy of reason” as a scientific axiom. During the time in
which the dominant theme of humanism had almost unchallenged sway
over philosophic thought, this might have been understandable. Those
who think, however, that they can still beat a retreat to this dogmatic
standpoint within the present spiritual crisis in the interest of barring the
way to radical critical self-reflection, by that very strategy, betray their
failure to understand the deeper roots of this crisis.

1.7 The Cosmonomic Idea1 as the Transcendental
Ground-idea of Philosophy: The Transcendental
Critique of Theoretical Thought and “Metaphysics”

In the course of an investigation of the structure of the theoretical atti-
tude of thought with its Gegenstand-relation, the trancendental critique
of theoretical thought has laid bare a triad of fundamental problems that
hold for philosophy of any kind. They are briefly summarized below.

The structure of the theoretical Gegenstand-relation, with its antithesis
between the logical aspect of thought and the nonlogical aspects of the
fields of investigation, presented the first problem: (1) What is abstracted
in the theoretical Gegenstand-relation from the structure of concrete real-
ity as it is presented in naive experience, and how is this abstraction possi-
ble?

The structure of theoretical synthesis and its theoretical connection of
the logical aspect with the nonlogical aspects led us subsequently to the
second problem: (2) From what standpoint can the aspects, which have
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been distinguished and set over against each other in the theoretical Ge-
genstand-relation, be united in a theoretical view of totality? This is the
problem of the Archimedean or starting point of philosophy.

Finally, the question concerning the nature of the choice of the starting
point brought us to the third fundamental problem: (3) How is the choice
of the Archimedean point for theoretical synthesis possible?

By way of these three fundamental questions, which are imposed upon
us by the internal structure of the theoretical attitude of thought itself, we
orient theoretical thought to its three fundamental presuppositions.

These presuppositions, which lie at the foundation of the possibility of
theoretical thought, appeared in the course of our investigation to be:

(i) The given unbreakable coherence and fixed place of the aspects in
the cosmic order of time;

(ii) The “I” as the individual religious concentration-point of human
existence from which the act of theoretical thought proceeds, as
well as the supra-individual religious root-community of human-
kind in which our ego participates, and which, by its religious
ground-motives, determines the choice of the Archimedean point
for theoretical synthesis;

(iii) The absolute origin (arche) in respect of which the thinking ego
necessarily takes a position when it relates the theoretically distin-
guished aspects to their deeper root-unity (their Archimedean
point).

Now it appeared that the religious ground-motives of form and matter,
nature and grace, and nature and freedom were of an inner dialectical
character. That is to say, they appeared to be founded in a religious du-
alism, wherein what was conceived to be the origin (deity) could never
be the integral, truly absolute origin of the temporal cosmos. Therefore
it always discovered over against itself another independent principle of
origin (irrespective of whether one ascribed divine character to it or
whether it had been radically de-divinized).

This fundamental dualism appeared to be caused by a completely, or
(in the case of Roman Catholicism) a partially, apostate orientation of
the religious ground-motive. This involved the absolutizing and
divinizing of something within the created reality, while in opposition,
other parts of the cosmos, which had not been included, made the same
absolute claims for themselves. For this reason it appeared that each po-
lar motive of the fundamental dialectical theme mutually determined the
other. In order to know what the Greeks understood by the principle of
matter, it is necessary to penetrate into the religious sense of their prin-
ciple of form, and vice versa. In order to know what the Roman Catho-
lic scholastic philosophy understands by nature, it is necessary to delve
into its conception of grace as the supernatural, and vice versa. In order
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to know what humanism understands by nature, it is necessary to in-
quire into the religious sense of its motive of freedom, and vice versa.

Since the choice of the Archimedean point of philosophy is conditioned
by a religious motive, it should not be thought strange that in systems
where there is no longer the attempt to reduce one of the polar factors of
the ground-motive to the other (for instance, form to matter or nature to
freedom, or vice versa), but where the dualism is openly acknowledged,
philosophical thought does not manifest any unity of starting point. In-
stead it proceeds from two Archimedean points which it refuses to reduce
to one another. (Thus, for example, Kant reserved the transcendental-logi-
cal subject of thought for the theoretical philosophy of nature, and the idea
of the free, autonomous personality for so-called practical philosophy and
ethics.) In truth, however, these antagonistic starting points continue to
mutually determine each other.

At the same time, the polarly opposed directions in philosophy, which
proceed from the same ground-motive,1 discover their deeper unity and
coherence in the ground-motive itself because the latter is a communal
religious motive. To be precise, one should say that the religious ground-
motive itself is the true starting point of philosophy.

It is now easy to observe that the three basic transcendental problems
which we have formulated are unbreakably connected with one another,
and that it is simply impossible to answer any one of the critical boundary
questions apart from the others.

This is even more clearly expressed if we formulate them as follows:

(i) What is the mutual relationship and coherence of the aspects which
have been distinguished and set over against each other in the theo-
retical Gegenstand-relation?

(ii) What is their deeper root-unity from which we can grasp them in a
theoretical view of totality?

(iii) What is their ultimate origin?
It would appear therefore, in the course of our transcendental critique,
that the view taken of the mutual relationship and coherence of the as-
pects is determined by the starting point that is chosen, and in which it
is thought the root-unity of the aspects can be grasped, whether inte-
grally or in part. Further, it appears that the choice of this starting point
itself depends on the religious conception of the origin.

No philosophy can escape giving an answer to these three critical
ground-, and boundary-questions, either expressly or by implication, be-
cause without such an answer theoretical thought is impossible. Providing
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an answer from within the confines of philosophy, as we have already
seen, cannot mean anything other than rendering a critical-theoretical ac-
count of the necessary presuppositions of theoretical thought which are al-
ready included in the structure of this thought. I speak intentionally of pre-
suppositions and not of what is presupposed. The former, in contrast to the
latter, have a subjective character. There is no prior guarantee that they are
directed towards what is truly presupposed.

So the three dialectical ground-motives of Western thought that we
have investigated will never direct theoretical thought to the true origin,
the true Archimedean point, and the true order and coherence in the as-
pects of experience which have been distinguished from each other in the
Gegenstand-relation. Nevertheless, they will all be related to these states
of affairs which are presupposed, even though they present, in principle, a
distorted view of them. The presuppositions of theoretical thought there-
fore may be true or false in an absolute sense, but they always relate to
those states of affairs which are presupposed and which are founded in
reality.

Theoretical thinking and knowing are always of a subjective character.
Hence the theoretical synthesis discussed above has a subjective charac-
ter. In theoretical synthesis, we form a logical concept of the nonlogical
aspect of the field investigated which we have set over against it. Such a
concept can be true or false and thus may never be regarded, as Kant at-
tempted to view it, as the true creator of the Gegenstand, whether it is re-
stricted to the form, or whether it also includes the ordering of a given ex-
periential matter.

Kant looked for a priori, synthetic categories of thought which were
supposed to be given before all experience as its necessary conditions.
Thus, in an uncritical fashion, he identified the subjective presuppositions
with that which is presupposed in the given structure of reality and so did
not allow for the critical question as to whether his presuppositions were
in agreement with that which is actually presupposed in the theoretical
synthesis.

In the meantime, it has been shown that Kant’s presuppositions, which
were rooted in the religious ground-motive of nature and freedom, led him
to fundamentally misconceive the structure of theoretical synthesis,
whereby his entire doctrine of the a priori conditions of experience was
also rendered unacceptable in principle. Therefore the first truly critical
requirement of thought to be set forth is that the subjective starting point
and the subjective presuppositions ought not to be confused with that
which is presupposed, but theorists must be constantly prepared to con-
front their presuppositions with these states of affairs which are presup-
posed.
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When we are concerned with the supra-temporal presupposed condi-
tions (the Archimedean point and the origin), which can only be con-
ceived through true knowledge of self and of God, there is no criterion of
truth other than the agreement of our subjective religious presuppositions
with the self-revelation of God in his Word.

When it is a matter of what it is that is presupposed, which is founded
within the order of cosmic time (the pre-established mutual interrelation-
ship and coherence of the aspects, which are set apart in the Gegenstand-
relation), the presuppositions related to them can only appeal to the struc-
tural states of affairs within temporal reality itself. By means of its investi-
gations, philosophical thought must give a satisfactory account of these
states of affairs without eliminating the problem of the Gegenstand-rela-
tion with its antithesis by way of a dogmatic absolutization of a syntheti-
cally conceived aspect.

What was meant by the earlier observation that the solution of the three
critical ground- and boundary-questions of philosophical thought must
take place within the theoretical limits of philosophical thought itself
when giving a self-critical theoretical account of its necessary presupposi-
tions? How can we remain within the theoretical limits of philosophy
when we give our account of presuppositions that transcend theoretical
thought and also therefore the theoretical concept?

It is only possible to gain insight into this problem by recognizing that
at the foundation of every synthetic concept that is formed of a field of in-
vestigation, for example, the jural sphere, there necessarily lies a theoreti-
cal idea of the mutual interrelationship and coherence of the aspects, their
deeper root-unity, and their origin, even though a critical account of this
idea may not have been given.

This idea itself is of a theoretical character, that is to say, it remains
bound to the abstract Gegenstand-relation and may therefore never take
the place of the supra-theoretical presuppositions that condition it. It has
the sole function of focusing the presuppositions in question on the theo-
retical Gegenstand-relation.

And if we take the time to account for the way in which the synthesis be-
tween the logical aspect of thought and the jural aspect is carried out, it be-
comes immediately apparent that such a theoretical idea, of necessity, is
foundational to the formation of the concept of law, for example, as the
basic concept of the science of law.

If, for instance, the above mentioned Historical School declares law to
be a historical product of the historical spirit of a people (Volksgeist), then
it is easy to see that the jural aspect is thus reduced in a historicist fashion
to the historical aspect. Before it is possible, however, to declare that law
is a historical phenomenon, it is first necessary to have a synthetic concept
of the historical aspect itself.
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Such a concept, however, always has the task of logically distinguish-
ing the aspect in question from other aspects. The Historical School’s con-
ception is that history is cultural development, in contrast to the develop-
ment of nature. History itself thereby comes to be viewed as a temporal
unfolding of the eternal idea of the community of free people. What we
have here is not just a mere conceptual distinction; the concept is only un-
derstandable in terms of the humanistic idea of personality.

Note carefully how the Historical School places an idea of the coher-
ence of all normative aspects of temporal reality at the foundation of this
concept of history. It always declares that language, social forms, eco-
nomic life, art, law, morality, etc., are only aspects of the culture of a peo-
ple and thus find their coherence and deeper unity in the historical devel-
opment of a particular folk character.

This idea of history, naturally, extends well beyond the concept of the
historical aspect as cultural development. It elevates synthetic theoretical
thinking in the field of history to the Archimedean point, and culture to the
deeper root-unity, of all the normative aspects. Then, of course, the given
coherence of these aspects is sought in historical development. The reli-
gious ground-motive in which this idea was rooted appeared to be that of
nature and freedom in its absolute idealistic form.

This motive also determined the manner in which the concept of history
was formed because, in this concept, culture was simply set over against
nature but was not conceived as an actual aspect of reality.

By virtue of its idealistic, historicist starting point, the Historical School
was not able to conceive of law other than in a historical fashion. At the
foundation of its concept of law lay a historical idea of culture which at-
tempted to give, at least for the normative aspects, a theoretical answer to
the three fundamental questions of philosophy formulated above.

Because it is the case that the aspects unbreakably relate to each other
according to their inner nature and structure, it is not possible to form a
concept of a particular aspect without having this concept led by an idea of
their mutual coherence and deeper root-unity.

The theoretical idea is always a philosophic idea of the totality and
unity of the aspects which have been set apart in the (Gegenstand-) rela-
tion. By contrast, the theoretical concept is oriented to the theoretical dis-
tinguishing of the various aspects. The theoretical idea is not able to elimi-
nate this conceptual distinguishing; it simply relates the latter to the coher-
ence, the root-unity, and the origin of the distinguished aspect. And theo-
retical distinguishing is only possible on the foundation of such a theoreti-
cal idea, for a concept of the parts is not possible without an idea of the
whole.
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Therefore by maintaining the Gegenstand-relation, the theoretical Idea
relates the theoretical concept to the presuppositions of all theoretical
thought, but itself remains theoretical in nature, thus within the bounds of
philosophic thought. In the theoretical nature of the idea resides what I
have called its transcendental character. This is because in science every-
thing that lies at the foundation of the possibility of theoretical thought is
transcendental. For in theoretical thought, the transcendental is every-
thing that, by means of the inner (immanent) structure of the theoretical
mode of thought first makes theoretical thought itself possible; it is every-
thing that stands at the basis of every theoretical conceptual distinction as
its theoretical presupposition.

The transcendental ground-idea of philosophic thought, which has to
provide the theoretical answer to the three fundamental problems of all
possible philosophy, is oriented to religious presuppositions that are tran-
scendent to philosophy, without itself assuming such a transcendent and
thus supra-theoretical character.

The truly religious presuppositions, the religious ground-motive of
thought, is never of a theoretical character. But the religious ground-mo-
tive is only able to influence theoretical thought because it determines the
direction and content of the transcendental ground-idea of philosophy
which makes philosophical thought at all possible. This is so because the
entire method of the theoretical or scientific forming of concepts and, in a
deeper sense, our entire vision of the structure of empirical reality, de-
pends upon this fundamental idea.

I want now to give a critical account of the cosmonomic idea that lies at
the foundation of the entire Encyclopedia of the Science of Law. As we
have seen, the cosmonomic idea consists of a three-step process of criti-
cal, theoretical self-reflection upon what is presupposed in philosophic
thought. The cosmonomic idea is nothing other than the theoretical encap-
sulation of the three transcendental ideas with respect to the origin, the
root-unity, and the mutual relationship and coherence of the aspects of
temporal reality that have been set over against each other in the Gegen-
stand-relation.

(1) As the idea of the origin, our Christian cosmonomic idea relates
the theoretically distinguished aspects to God’s sovereign creative
will.

(2) As the idea of the root-unity, and thus of the Archimedean point of
theoretical synthesis, this idea relates the above mentioned diver-
sity of the aspects to the root-community of humanity as it has
been reborn in Christ, in which the religious ground-motive of the
divine Word-revelation operates as a spiritual dunamis.

(3) As the idea of the mutual relationship and coherence of the theo-
retically distinguished aspects, the cosmonomic idea relates these
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aspects to the cosmic order of time in which all of the aspects, with
their mutual irreducibility or modal sphere sovereignty preserved,
are intertwined with each other in an unbreakable coherence.

From our earlier demonstration it must be clear that this idea of law,
which is rooted in the scriptural ground-motive of the Word-revelation,
must indeed bring with it a radical reversal of the entire theoretic-philo-
sophical vision of the structure of temporal reality.

The idea of a cosmic order of time, with the accompanying idea of the
modal sphere sovereignty of the aspects which are founded in that order,
is directly dependent upon the idea of the Archimedean point from which
the synthetic formation of concepts is carried out.

If the deeper unity of the aspects which have been distinguished in the
Gegenstand-relation is no longer to be sought within theoretical synthesis
itself (which is always involved in uniting a particular analyzed aspect
with the logical aspect of thought), but is sought instead in the true center
of the temporal cosmos in which all the aspects, without exception, con-
verge in a religious concentration, then we are freed once again to view
their mutual irreducibility, their modal sphere sovereignty. We are also
then armed against Kant’s critical doctrine according to which all differ-
entiation and determination in the Gegenstand should find its ground in
transcendental-logical concepts which are supposed to proceed from a
transcendental-logical subject.

Furthermore, because we have broken with the dogma of the autonomy
of science and thus no longer take our starting point from within the theo-
retical attitude of thought, we have also become free to view the cosmic
order of time in its universal meaning, in the sense that it embraces all as-
pects. Indeed theoretical investigation should enable insight to be attained
into the sequence of these aspects within this order of time, revealing a
fixed place for each one of them. This is precisely the basic task which a
philosophical encyclopedia of the science of law must fulfill.

The transcendental critique of philosophy has established that theoreti-
cal thought is not autonomous. The cosmonomic idea expounded here
renders an account of this state of affairs by directing theoretical thought
to its necessary supra-theoretical presuppositions and implicitly to that
which is presupposed.

In immanence philosophy before Kant, theoretical metaphysics took
the place of transcendental criticism. Metaphysics proceeded from the
dogma concerning the autonomy of theoretical thought, even though, as
observed earlier, autonomy was always interpreted in different senses ac-
cording to the religious ground-motive that lay at the foundation of theo-
retical thinking.

This metaphysics always included the three following components:
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(i) a metaphysical doctrine relating to unchanging “being” that is con-
cealed behind the transitory, sensorily perceptible phenomena and
which only obtains a more exact definition in the metaphysical
concept of substance as the concept of the thing itself, that is, the
thing as it is in itself, apart from human consciousness;

(ii) a metaphysical psychology, as the doctrine of the human soul or
spirit;

(iii) a metaphysical theology (theologia naturalis), or a metaphysical
doctrine concerning the being of God, as the Origin and First
Cause of the temporal cosmos.

It is not difficult to see that this metaphysics, by way of “autonomous”
theoretical thought, attempted to arrive at a concept of the unity of the
aspects, a concept of the individual center, the soul of temporal human
existence, and a concept of the origin. Since Greek philosophy, the
metaphysical concept of being has served in this respect to reduce the
theoretically distinguished aspects to a theoretical unity.

At the same time, this concept of being was unable to grasp the true
root-unity, the religious center, of all the aspects. This is clearly expressed
in Aristotelian-Thomistic metaphysics in which the concept of being, as
the most fundamental concept of philosophy, is expressly called an “ana-
logical” concept. What was meant by this was that “being” is not attribut-
able to all beings in the same fashion. So, for example, there is a funda-
mental difference between the being of God and the being of the creatures,
between the being of a substance, a thing that can exist in itself, independ-
ently of another thing, and the being of the attributes of this substance, its
so-called accidents, which cannot exist independently but only by inher-
ing in a “substance” that bears them. Being can only be predicated of all
these realities (entia) by way of (analogical) resemblance.

In this fashion, however, the concept of being, as the fundamental con-
cept of this metaphysics, became to a high degree unstructured. Its unity is
only a unity of analogy, not true root-unity. Merely analogical concepts
that are not further defined remain valueless from a scientific point of
view and set thought on a wrong path. Later on, as we proceed to develop
our own doctrine with respect to modal analogies,1 this will become quite
clear.

The transcendental critique has demonstrated that pure theoretical
metaphysics does no more than proclaim religious presuppositions as au-
tonomous scientific conclusions. It is rejected for that reason as being im-
possible in principle. It stands or falls with the autonomy of science.

As we have seen, Kant rejected theoretical metaphysics for entirely dif-
ferent reasons. He only did it in order to restrict the humanistic sci-
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ence-ideal to the sensory phenomena of nature with the object of calling a
halt to natural science’s attempt to view everything in a deterministic
fashion and so as to retain independence for the supra-sensory sphere of
free personality. He wished to separate faith and science for the distinct
purpose of preserving the autonomy of the latter.

We believe it to have been demonstrated that Kant’s critique of theoreti-
cal thought is, in great measure, burdened by dogmatism and is thus not a
true transcendental criticism of philosophic thought.

The course of our argument is now interrupted for a brief discussion of
the theoretical and nontheoretical presuppositions of philosophy.

The entire argument to this point may well have convinced the reader
that, lying at the foundation of the theoretical judgments of scientific
thought, there are necessary presuppositions of a nontheoretical, or rather,
supra-theoretical character, of which the thinker – in the theoretical
ground-idea – may or may not be conscious.

Immanence philosophy proceeds on the foundation of the dogma of the
self-sufficiency of theoretical thought and has outgrown the naive
positivistic standpoint. For that reason it is unable to recognize anything
other than theoretical presuppositions (a prioris) as legitimate. All the nec-
essary presuppositions of science that make scientific activity at all possi-
ble are viewed on this standpoint as being of an immanent-theoretical
character. In contrast, all nontheoretical presuppositions in science are de-
clared forbidden. In the interests of the “objectivity” of scientific knowl-
edge the scientific investigator is obliged to be free of them.

Now as we have seen, the special sciences are of necessity based upon
philosophic, therefore theoretical, presuppositions. But philosophy itself
also has necessary presuppositions which cannot be of a philosophic-
theoretical character. Philosophy cannot deny the supra-theoretical char-
acter of these presuppositions without paying the price of falling into the-
oretical dogmatism.

However, the dogma of the autonomy of theoretical thought is now ad-
vanced by its proponents as a legitimate immanent theoretical prejudice
that is supposed to possess general validity insofar as it makes true science
possible, or so it is alleged. According to this point of view, the autonomy
of science belongs to the essence of science.

But as we have shown, the dogma in question is indeed of a supra-theo-
retical character. This uncritical identification of theoretical and supra-
theoretical presuppositions of the immanence standpoint leads to an un-
scientific attitude with respect to those who reject the dogma of the self-
sufficiency of theoretical thought. It also leads to a spiritual tyranny, con-
sisting of the imposition of one’s own view of science upon others on pain
of exclusion from the scientific community.
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Only by making a sharp distinction between the necessary supra-theo-
retical and the theoretical presuppositions is there protection against mak-
ing the scientific character of a theory dependent upon anything other than
the strictly internal demands of scientific investigation itself.

The demands of science are violated if a nontheoretical presupposition
is put in the place of immanent scientific investigation, with the pretence
of solving, or with the effect of eliminating, questions which themselves
have an internally theoretical character. This criterion holds for science
that proceeds from a Christian basis just as much as for science bound to
the immanence standpoint.

However, the misunderstanding of the supra-theoretical character of the
ultimate presuppositions of philosophy and the claims of scientific mo-
nopoly for a dogma, such as that of the self-sufficiency of science, is espe-
cially unscientific.

The standard of scientific investigation must be kept unsullied and may
never be misused for the spiritual suppression of those with whom one re-
fuses to combat with truly scientific weapons because they do not want to
accept the dogma in question.

1.8 The Cosmonomic Idea and the Method of
Concept-Formation in the Science of Law

From our preceding discussions we can draw the following conclusions:
the science of law cannot proceed as a special science without philoso-
phical presuppositions, more specifically, legal-philosophical presuppo-
sitions; philosophy, in particular, the philosophy of law, cannot operate
as a theoretical totality-science without supra-theoretical presupposi-
tions.

Whenever one purports to have disengaged the special jural science
from philosophy, it is bound to have fateful consequences for both. It is
fateful for the special science because, in a completely uncritical manner it
proceeds to advance presuppositions of a philosophical character as if
they were judgments belonging to it as a special science. It thereby em-
braces a positivistic theory of reality, which it then proceeds to impose
upon all of its practitioners as the nonphilosophical conception of reality
concerning everyday life. It is fateful for philosophy because the latter can
only give direction to a special science in direct contact with the questions
arising out of it as a special science. Without this contact, it loses touch
with reality.

For the special jural science, the entire method of theoretical concept-
formation is dependent upon the philosophic ground-idea from which it
takes its point of departure. It is customary to say that the basic concept of
law is a matter for the philosophy of law. This is undoubtedly correct inso-
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far as the constant nature and structure of the jural aspect must be grasped
by this conception in a synthetic manner, after there has been an analysis
of the various characteristic moments which are bound within this struc-
ture into an unbreakable unity.

A concept of law that truly wishes to grasp this structure of the jural
aspect can never be found apart from a philosophic idea of the mutual
relationship and coherence of the jural aspect with the remaining aspects
of reality. In this concept of law the special jural science has its philo-
sophical presupposition. One should not believe, however, that a special
science can disregard this philosophical presupposition. As an academic
discipline the science of law continually finds itself confronted by the
given coherence of the jural aspect with the nonjural aspects of reality.
Indeed, it finds itself presented with a relationship which, in a remark-
able way that must be further investigated, manifests itself within the
structure of the jural aspect itself. In this respect, it is first and foremost
a matter of not losing sight of the internal limits of law.

A jurisprudential example may explain this. Since the famous 1926
decision The Builder of Gouda (Hoge Raad [Supreme Court], March 12,
1926, NJ. 1926, 777; W.11488), the Hoge Raad has accepted as estab-
lished jurisprudence that the obligations of morality and propriety create
a natural binding commitment. The facts were as follows:

In contravention of what he had been instructed to do, an architect em-
ployed by the municipality of Gouda accepted 35,000 guilders from a
contractor. When this came to light he asked for honorable dismissal
and made a deposit into the account of the municipality equivalent to the
amount illegally acquired by him. He hoped that by doing this he would
ensure that his dismissal would indeed be honorable. When it turned out
that this was not the case, he claimed back the 35,000 guilders as an
unowed payment. His claim was dismissed with the observation that by
his payment he had met a natural obligation and therefore, by virtue of
paragraph 2, in article 1395 of the Civil Code (the only place where a
natural obligation is mentioned), he was not entitled to recovery. On ap-
peal, the Hoge Raad held in respect of this provision “that it not only
considered it to apply to cases where, according to a positive legal rule,
there is an existing debt owed, yet the right to claim was either un-
founded from the start or through later intervening circumstances having
occurred, but similarly applies where the person concerned fulfills an
obligation owed to another which merely rests upon the precepts of mo-
rality and decency.”

This first decision by the Hoge Raad on this point is already very in-
structive. Note that the architect had enriched himself unlawfully (con-
trary to instructions). If, having acquired the payment in this manner,
and after depositing that amount in the municipal account, it had been
possible for him to recover on account of the unowed payment, then the
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unlawful enrichment would have been sanctioned by the judge in the
civil court. Thus, in this case, we had here at issue not merely a question
of morality or propriety but without doubt a legal principle!

Incidentally, not all cases of natural obligation are concerned with re-
dress for a wrong. Thus, in the case of a natural duty of alimony in respect
of a mistress, for example, one certainly may assume a positive, morally
qualified legal duty flowing from the very nature of the relationship that
exists between a person and his mistress.1

Therefore duties of morality and propriety can generate natural obliga-
tions. That is to say, it creates a jural bond between the one who, on the ba-
sis of such a duty, has to act for the benefit of another, on the one hand, and
the beneficiary, on the other. This performance, however, cannot be de-
manded by right and claiming back the benefit of what has already been
given is also out of the question. Furthermore, a natural obligation can, in
some circumstances, provide a valid legal basis for converting it into an
actionable obligation (which does not require a causa for its creation).

The adoption of this stance by the Hoge Raad has extremely important
consequences. Gift agreements, for example, according to our civil law,
are bound by the formal requirement that they must be embodied in a no-
tarial document. If this requirement is not satisfied, they are nullities and
therefore cannot, as a general rule, have legal consequences. But at this
point the jurisprudence of the Hoge Raad now applies with its concept of a
natural obligation. If the gift is given out of a natural duty of morality and
decency, then, according to our highest legal tribunal, it is conveyed in
virtue of a natural obligation, and an amount paid under the agreement
cannot therefore be recovered. It is of even greater importance that this
natural obligation can be converted by agreement into an obligation in re-
spect of which a claim may be made. Without this basis it would have to
be viewed as lacking a cause and would therefore be a nullity (see inter
alia Hoge Raad, May 4, 1932, NJ 1933; W 12442). This is particularly rel-
evant for gifts made by a man to a woman with whom he is living in an ex-
tra-marital relationship; for financial obligations set out in divorce agree-
ments or a separation from bed and board, in which case these agreements
are not to be regarded as legally valid; and for retirement agreements be-
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tween employers and employees, in the sense of converting a natural obli-
gation into one that is enforceable.

Juristic practice shows us here that at its very heart is the requirement of
an acceptable criterion to distinguish, for legal purposes, the demands of
law, morality, and propriety. What, in this context, is to be understood by
the requirements of morality and propriety? If they were to be conceived
according to their original characteristic sense of the moral and the social
aspects of reality, then the boundaries marking off law, morality, and pro-
priety would indeed be eliminated and a practically untenable situation
would be created that would render illusory many mandatory provisions
of the Civil Code.

It is not a question, for example, of designating all gifts given out of af-
fection (an intrinsically moral figure) as the fulfilling of the demands of a
“natural relationship.” This has been established repeatedly by the juris-
prudence. Even less is it a question of legally requiring from someone a
moral sacrifice because of a natural relationship, which the person has to
make in order to carry out an obligation that arises from love but which,
according to a jural standard, exceeds even the limits of a natural relation-
ship.

On the other hand, propriety, in the sense of a social obligation, is also
not a pattern that allows itself simply to be transplanted into legal life, pre-
cisely because, in its original sense, it does not have a jural character and
does not possess a jural configuration.

In the jurisprudence an appeal has been made to criteria which only
consist of an inadequate formulation of a practical intuition with respect to
the scope of law. But these practical intuitions, even though they may of-
fer nothing more than a general formula, saying little if anything, cannot
always be said to be satisfactory even from a practical point of view.

Thus it appears that the Hoge Raad, in its decision of April 22, 1937,
(The Sister-in-Law Case, NJ. 1937,1108), wished to confine the natural
obligation to “a moral duty aimed at redressing a moral or material wrong
or to recompense services rendered.” This criterion was sharply attacked
by Professor P. Scholten who maintained that in this case various mainte-
nance-related moral duties would fall outside the concept of natural obli-
gation.

In the decision of February 18, 1938 (The 17 Year-Old Marriage Case,
NJ. 1938, 323), concerning a wife separated from bed and board, the Hoge
Raad was already prepared to depart from the criterion stated in The Sis-
ter-in-Law Case.

The general formula that has been introduced by Dutch jurisprudence in
order to delimit, for legal purposes, a natural relationship, conveys no
meaning if taken at face value. According to the formula, the relationship
is only present for legal purposes if a moral obligation, which is obligatory
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according to an objective standard, is assumed. Nothing can be under-
stood by an “objective standard” other than a universally valid rule (norm)
of propriety. But the issue on which everything depends concerns pre-
cisely what kind of norm this is. It cannot be moral, in the original sense of
the word, because it is then lacking any jural delimitation. If, however, the
objective standard is not moral in character, then neither can the obliga-
tion that creates a natural relationship be a truly moral obligation. Appar-
ently, the administration of justice then employs a concept of moral obli-
gation which must be understood, not in the original sense of “moral,” but
in a juristic sense that has not been subjected to a more precise definition.

A judge should not be blamed for such lack of clarity in the use of these
concepts. The judge’s task is not scientific, but of a practical-juridical na-
ture. And insofar as a judge requires the help of legal science in his delib-
erations, he is never obliged to give scientific pronouncements but practi-
cal-juridical decisions that satisfy, to the greatest possible degree, the re-
quirements of legal life.

In contrast, the science of law ought not to allow itself to be satisfied
with such purely practical criteria if it is to continue making the claim of
being scientific. The basic concept of law ought to be conceived in such a
fashion that it indeed gives a theoretical account of the relationship and
mutual coherence of the legal with the nonjural aspects of reality, and for
this purpose, as we have seen, a philosophical ground-idea is a prerequi-
site.

We should not be surprised that the dominant schools of legal philoso-
phy have not been able, from the standpoint of immanence philosophy, to
present a concept of law that can offer to the special science of law a reli-
able approach. Kant’s statement, “The jurists are still searching for their
concept of law,” (though it has a different meaning for him) involves an
acknowledgment that there is still lacking an encyclopedic account of the
place of the jural aspect within the coherence of the aspects of reality. And
so long as this has not been accomplished, the concept of law actually re-
mains suspended in mid-air, and theoretical arbitrariness takes the place
of exact investigation into the structure of reality in which the jural aspect
is embedded.

The principal reason why it has not been possible, on the immanence
standpoint, to establish the encyclopedic position of law within the coher-
ence of the aspects of reality must be sought in the fact that on this stand-
point it was repeatedly necessary to reduce the jural to another aspect in
order to arrive at a concept of law.

This point is directly connected with what we observed earlier concern-
ing the relationship of the concept of law to the transcendental basic idea
of philosophy. The theoretical concept of law, so it appeared, allows us,
first to theoretically distinguish the jural aspect from the nonjural aspects
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of reality. But for this theoretical distinguishing there is required a basis of
comparison, a kind of denominator on the basis of which the aspects inter-
connect and by means of which they can be compared with each other. If
they had no mutual point of contact with each other at all, they would be
completely incommensurable and it would be impossible, in principle, to
discern in what respect they differ from each other.

This state of affairs can be made clear to a certain extent by using the
analogy of fractions. Each has a prime number (a number that cannot be
further divided) as a denominator, for example, 1/2, 1/3, 1/5, and 1/7.
Such fractions first must be brought under a common denominator in or-
der to be able to calculate their mutual relation in whole numbers.

In theoretically distinguishing the aspects, we also require, as it were, a
denominator in terms of which they may be compared. During our discus-
sion of the second basic problem of philosophy, that of theoretical synthe-
sis, we identified this as the problem of the Archimedean point. Without
an Archimedean point on the basis of which we can conceive the aspects
in their deeper root-unity, theoretical analysis and synthesis is impossible.
If the choice of the Archimedean point is now immanent to theoretical
thought, then the basic denominator1 of the aspects must be sought within
a theoretical synthesis. And because this synthesis itself is always of a
specific character – depending on the aspect towards which it directs theo-
retical thought with its logical concept-forming – a particular syntheti-
cally conceived aspect will be elevated to be the basic denominator for all
the rest. We have seen how this was the source of all the “isms” in philoso-
phy.

These “isms” are echoed in the different conceptions of law which have
been constructed by the various schools of immanence-philosophy, and
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which have been transposed from the philosophy of law into the jural spe-
cial science.

Thus the conception of Krabbe, the former professor in constitutional
law and the philosophy of law at Leiden, is that law has an intrinsically
psychical character and that all positive law – law posited in a binding
form – has its only source in the legal sensibilities of the members of the
nation. This conception is the result of a psychologistic view of law, at the
basis of which there is a psychologistic cosmonomic idea.

Hence the conception of Kelsen, the German neo-Kantian legal theorist
and philosopher of law, is that the jural aspect has its origin in a transcen-
dental-logical form of thought. This view is the result of a formalist-logi-
cistic view of law which has, at its foundation, a logicistic cosmonomic
idea, which in turn is actually dependent upon mathematical thought.

And the previously discussed conception of the Historical School,
founded in 1814 by the German legal theorist von Savigny, views law as a
phenomenon of historical development, which has its only source in the
national historical spirit of a people. This was itself the result of a histo-
ricist view of law, and this has its source in an idealistic-historicist cosmo-
nomic idea.

It is impossible, on the immanence standpoint, to conceive of the vari-
ous aspects of temporal reality in their sphere sovereignty and their mu-
tual irreducibility. Of course, there is also here an attempt to make some
kind of theoretical distinction between law, morality, and the rules of so-
cial intercourse; but only based on an aspect that has been absolutized be-
forehand in a transcendental ground-idea.

Thus we observed that the Historical School only regarded law as an as-
pect of a people’s cultural development which is able to be isolated by
theoretical thought. Forms of social intercourse, language, economics, art,
etc., were also accepted as aspects of culture. Hence the Historical
School’s concept of law is that of a modality (a special revelation) of the
historical folk culture. On the basis of this denominator, law is supposed
to be distinguished from forms of commerce, language, economics, mo-
rality, etc.

It is also impossible to escape the religiously determined theoretical
corroding of the sphere sovereignty of the aspects of reality by forsaking a
material denominator in favour of delimiting the aspects from each other
in an exclusively formal-logical way. In the latter case, for example, the
attempt is made to distinguish law, morality, and social forms from each
other by subsuming all of these aspects under a purely formal general con-
cept, a genus proximum. The concept “norm of action” has been intro-
duced as such a genus proximum. The attempt is then made to distinguish
the three normative-aspects we have mentioned from each other by estab-
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lishing their specific attributes (differentia specifica). In addition, the le-
gal and social norms are grouped together as communal norms of “exter-
nal” behavior. The moral norm, by contrast, is conceived as the norm that
regulates only the internal attitude of the individual. Finally, the legal
norm is distinguished from the social norm (the so-called Konven-
tionalnorm) through designating the former in contrast to the latter as a
compulsory social norm, a specific characteristic of law that is often better
described as organized legal compulsion.

This method of determining the concept of law might well be regarded
as the prevailing one in legal science. One comes across it in all kinds of
juridical texts and introductions to the science of law, which especially do
not want to weary the first year student with philosophical explanations.

Now it must be remarked at the outset that every attempt to encompass
legal, moral, and social norms under a more general concept, a logical ge-
nus proximum, leads to a logicistic levelling of their inner nature. Here a
logical denominator is proposed, and it is assumed in turn that the distin-
guished aspects have a common logical denominator.

The entire method of concept-formation according to genus proximum
and differentia specifica is taken from Aristotelian logic. Aristotle distin-
guished sharply between the analogical concepts (see the conclusion of
part 1.7) in the metaphysical doctrine of being (ontology) and the generic
concepts of the empirical sciences. According to him, the generic con-
cepts are formed by way of a complete abstraction from the experience of
individual things that have specific essential characteristics in common.
The essential characteristics that are common to a group of things and thus
are attributable to them univocally (“simpliciter,” says scholasticism) are
brought together in a general conception (generic concept) in abstraction
from those attributes in respect of which the things differ from each other.
The genera are divided into species by the addition of specific attributes
that inhere in the essential form, which has a narrower group of genera.
Thus it is possible to say that all human beings are rational, because they
have the essence of rationality in common. The predicate “rational” is at-
tributed to them univocally (simpliciter).

Thus, according to Aristotle, the concept “living being” is the genus
proximum of rational living being (animal rationale) and animal living
being (animal brutum). In this fashion, according to Aristotle and Aristo-
telian scholasticism, it is indeed possible to obtain complete conceptual
unity because there is an opportunity here for complete or genuine ab-
straction.

By contrast, the analogical or transcendental concepts of ontology have
contents which are attributable to entities that differ in principle with re-
gard to the nature of their being. Thus they can never say something uni-
vocally about these entities. These transcendental concepts are therefore
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elevated above all generic concepts; they lie at the foundation of all con-
cepts in general. Hence they are called “transcendental” in a metaphysical
sense. In this case, being does not allow the possibility of authentic or
complete abstraction of the specific characteristics. Here only an incom-
plete conceptual unity can be obtained by way of incomplete or inau-
thentic abstraction. This results from the fact that the entities falling under
the analogical concept differ in the very respect in which they agree, so
that in understanding the element of agreement it is specifically impossi-
ble to abstract from the intrinsic difference. Such a concept has the poten-
tial for theoretical diversity within itself for the very reason that it is not a
complete unity.

These analogical concepts have already been criticized at the end of part
1.7. Regarding the generic concepts, it must be observed that they only
have a right to existence within the framework of the mutually irreducible
aspects. Thus it is possible to form generic and specific concepts within
the science of law itself, provided that all these juridical concepts are con-
sidered on the foundation of the basic concept of law, which has to em-
brace synthetically the irreducible uniqueness of the jural aspect. How-
ever, as soon as the method of concept-formation according to genus pro-
ximum and differentia specifica is applied to this basic concept of law, it
becomes indeterminate regarding its meaning, bereft of scientific value,
and misleading.

Even a brief critical analysis of the concept of law as construed by this
method will teach us this. In contradistinction to the moral norm, the legal
norm is supposed to be a norm of communal action. But does morality not
have any communal norms? Does there not hold, for example, within mar-
riage and the family, a moral norm of love possessing an explicitly com-
munal nature? Or do the moral responsibilities of the parents with respect
to their children, and of the husband with respect to his wife, exist on the
same footing as moral responsibilities towards an anonymous beggar who
happens to cross our path? Furthermore, is it truly the case that all legal
norms have a communal character? Is there then no difference in principle
between the norms of so-called civil law, and, for example, those of the in-
ternal legal relations of the state or the church which, to be sure, do have a
communal nature? The internal character of civil law, as we shall see later,
resides in the very fact that it ascribes rights and obligations to individual
persons as such, regardless of their belonging to a specific community,
such as a state, a people, a particular family, or a race. And is it the dimen-
sion of community that qualifies law in the sense of actual law of the com-
munity, or is it not rather the very opposite, it is law that determines the
jural sphere of a community? Does not community possess its social side,
its economic side, and its moral side, as well?
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Furthermore, the attempt has been made to distinguish law from moral-
ity and from social rules as well by means of the criterion of “coercion.”
But in what sense is coercion understood here? There is coercion of a
physical, a psychological, an economic, a conventional social nature, etc.
The social obligations of propriety, courtesy, etc., are often much more ef-
fective in compelling performance than legal prescriptions, which some-
times are sanctioned, for example, by payment of only nominal monetary
compensation or a fine (a traffic ticket, for instance). The economic coer-
cion of lock-out, boycott, etc., often affects interests to a much greater ex-
tent than does legal coercion; it is also highly organized. Even when there
is an attempt therefore to define law by means of the criterion of “coer-
cion,” it is legal coercion, apparently, that is meant. In this case, however,
the element that is chosen as the sole qualifying element (viz., law: legal
compulsion) is the very thing that is supposed to be defined by it.

From this short critical discussion it can be seen that the definition of a
legal norm as a “coercive communal norm” is thoroughly indeterminate,
misleading, or even “wrong in principle.” That such a definition is easily
digested by the beginner student, and is apparently understood without
difficulty, is no recommendation at all for this method of concept-forma-
tion as a whole. It leaves jurists completely at sea as soon as they begin to
involve themselves in the actual study of law. With respect to the underly-
ing concept of law, this is just the very state of affairs that ought not to ex-
ist. It must either give direction and support to the entire special scientific
investigation of legal life or it is intrinsically worthless. An entirely differ-
ent method, already implicitly prescribed by our cosmonomic idea, needs
to be adopted for the formation of jural concepts.

1.9 The Law-Spheres and their Modal Structures. The
Concepts of Law and Subject in the Science of Law

The aspects of reality are modes, particular ways of revealing a religious
root-unity that indeed transcends the diversity within the order of time.

Just as the white light of the sun is refracted by a prism into the seven
color ranges of the sensorily perceptible spectrum of light, and just as no
one of these colors can alone establish the unity of all the others, so the re-
ligious root-unity of the temporal cosmos is broken up by the prism of
cosmic time into the aspects as its modalities, no one of which comprises
the root-unity of the others.

Now, as we have already remarked repeatedly, these aspects are set
within constant structures which themselves do not vary in time. By
“structure” we understand an architectural plan that is a relative unity in a
diversity of moments. The structures of the aspects are thus able to be
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called the modal structures of reality because the aspects themselves are
modalities of a deeper unity.

That they do not have a variable but a constant character must be as-
cribed to the fact that they are fundamental in nature, so that the possibility
of all the variable and transitory phenomena which present themselves
within the aspects presupposes these aspects. Therefore, in the Philosophy
of the Cosmonomic Idea, they are called “ontic a prioris.” They are called
“ontic” because, unlike Kant’s a priori forms of consciousness, they are
not founded merely in subjective consciousness but essentially in tempo-
ral reality. They are called “a prioris” because they lie at the foundation of
all of the changing phenomena of reality.

If we apply this to the jural aspect, then we can establish the following:
A concrete legal configuration, for example, a purchase agreement made
between A and B, comes into being at a particular point in time and is dis-
charged after the parties have carried it out. But as a legal configuration
this agreement is enclosed in the modal structure of law, which itself can-
not originate and expire within time because it is a structural law [in the
cosmic sense] for the changing life of law [in the jural sense] that initially
gives to it its jural character.1 Only on this basis, for instance, is it still pos-
sible to recognize classical Roman law as law, even though it has long
since lost its positive legal force. Of course, in saying this it does not fol-
low that the modal structure of legal life bears a supra-temporal, transcen-
dent character. Instead, as already observed, it is enclosed within the cos-
mic order of time as an order, as a cosmic law-ordering, and not in respect
of its subjective side as individual duration of time.

The modal structure of an aspect delimits a sphere of modal laws to
which temporal reality is subjected within this particular aspect. From
now on this will be called its “law-sphere.” Thus each aspect of reality is
set within its own law-sphere, which is delimited from all other law-
spheres by a modal structure. Each law-sphere in relation to every other is
sovereign within its own sphere because, as already stated, the modal
structure of these spheres find their deeper root-unity not within time but
above it.

The laws of number are not reducible to spatial laws, nor are the spatial
reducible to the laws of motion. The latter cannot be reduced to those of
organic life. These in turn are not reducible to laws of feeling and thought.
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The jural laws are not reducible to the logical, the historical, lingual, so-
cial, aesthetic, economic, moral or to the laws of faith.

In every law-sphere temporal reality has a modal function and in this
function is subjected (sujet or subjekt) to the laws of the modal spheres.
Therefore every law-sphere has a law-side and a subject-side that are
given only in an unbreakable correlation with each other.1 There is no law
without a subject (sujet) that is subjected to it, and there is no subject with-
out a law that limits the subject and binds it to an order. Thus the entirety
of temporal reality is only presented to us in an unbreakable correlation of
its law- and subject-side.

In the law-sphere of number the numerical functions are subjected to
the laws for number. In the logical law-sphere thought is subject to the
logical norms of thought. And thus, in the jural law-sphere, the legal sub-
ject is subjected to legal norms.

Both the law-side and the subject-side of an aspect of reality have a con-
stant modal structure. Within this structure, however, both the subjective
(and within the previously discussed subject-object relation, also the ob-
jective) modal functions which concrete facts, events, social relation-
ships, and even the individual person have, within the aspect of reality in-
volved, are of an entirely individual character.

On the law-side of a law-sphere, the modal laws will indeed become
typified, as we shall see later. That is to say, they will assume a typical
character in the various individuality-structures of reality. But, in spite of
all its further concretizing, in its orientation to the individuality of the sub-
ject, the law-type never attains the actual individuality that is inherent in
the subject-side of reality. Law still remains a rule, an ordering, to which
the subject in its unique individuality remains subjected. If the law itself
were to become wholly individual, it would no longer stand above the
subject but would merge into the latter.

If we relate the cosmonomic idea to the theoretically distinguished laws
of the various spheres, then, from a Christian point of view, we must see
the root-unity of these modal laws in the religious fullness of the divine
law. This is the law which has been revealed and fulfilled by Jesus Christ
and demands service to God from the heart with all its temporal functions.
In this fundamental law the diversity of the temporal ordinances has its re-
ligious focus.

If we relate the philosophical ground-idea, in its subjective dimension
(thus as the idea of the subject), to the theoretically distinguished modal
subject-functions of temporal reality in its various aspects, then, from a
Christian standpoint, we arrive at the idea of the religious root-community
of humankind – fallen into sin in its first head Adam, and born again in Je-
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sus Christ as the second head – and to the idea of the “heart” (the soul or
the spirit) as the individual religious center of human existence that partic-
ipates in the community. In this religious root-unity of the entire temporal
cosmos, law and subject also appear to be unbreakably correlated.

Only if you proceed from the scriptural Christian standpoint is it really
possible to penetrate to the radical unity and fullness of meaning of the di-
vine law-giving for the temporal cosmos. According to the divine plan of
creation, the modal laws of all the law-spheres without exception are con-
centrated upon this root-unity.

Under the influence of the Greek motive of form and matter and the hu-
manistic ground-motive of nature and freedom there arose a polar opposi-
tion between natural laws for the nonrational creation and norms, or prac-
tical laws, for humankind which is qualified by its rational nature. A
search was thus made, on the one hand, for a deeper unity of all natural
laws (the unity of the natural-scientific world-view, according to the mod-
ern humanistic science-ideal) and, on the other hand, for a deeper unity of
all laws for human activity. So the moral law came to be identified with
the absolute unity of all norms.

Scholastic theology simply took over this conception from Greek phi-
losophy. In the framework of the Romanistic ground-motive of nature and
grace, the natural moral law (lex naturalis), which was supposed to be im-
bedded in the autonomous rational nature (essential form) of humankind,
was conceived as the only norm of action, and the legal norm was sup-
posed to be only a modality of that moral law. The norms of faith were
completely dismissed, along with the religious central commandment of
the Christian faith, to the supernatural sphere of grace. There was no place
here for irreducible, unique normative laws of a historical, social, linguis-
tic, and economic kind.

It is for this reason that, in modern Roman Catholic scholasticism, a ten-
dency has predominated of incorporating economics (at least in respect of
the person as a subject) into ethics. Economics here refers to what the clas-
sical school proclaimed to be a natural science which is given the task of
tracking down, if only in part, the unchangeable natural laws of economic
activity. It was thought that this was the only way to conceive of economic
activity under norms, instead of under rigid laws of nature, and once again
to place humankind, rather than material things, at the center. But it was
not recognized that in this way the unique modal character of the eco-
nomic law-sphere was completely misconstrued.
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In the economic law-sphere, one is subject to uniquely economic norms
governing human actions, not the norms of morality.

The scholastic approach in Protestant theology took over from Roman
Catholic scholasticism the conception of the moral law as the unity of
norms of practical action. It rejected the autonomy of the natural moral
law only with respect to the supernatural norms of faith and maintained a
conception of the moral law identified with the Decalogue as unbreakably
connected with the basic commandment of the Christian religion. How-
ever, it must be emphatically denied that the radical sense of the religious
basic commandment could be thus preserved by relating the religious
root-unity of the divine law exclusively to the moral law. Merely by point-
ing to the great cultural mandate that at the creation was given by God to
humankind – “Subdue the earth and have dominion over it” (Genesis
1:28) – is enough to show that conceiving the moral law as a unity of
norms cannot be scriptural. For this cultural mandate cannot in any way be
reduced to the moral law. Instead it undoubtedly refers to the central reli-
gious commandment: the demand to serve God out of love, and one’s
neighbor with the whole heart and with all one’s temporal powers. And
should not the logical norms of thought, the norms of social intercourse,
the norms of language, the economic, and the aesthetic norms also be re-
lated to this central commandment?

But we cannot stop with the normative aspects of the divine law-giving
if we want to grasp the full radical meaning of the religious central com-
mandment. Natural laws, for that reason, are also already dependent upon
the religious central commandment. For they do not exist in themselves
but, within the cosmic order of time, are unbreakably intertwined with the
normative aspects of the divine law. However, the main point is that these
laws of nature do not have a rigid, closed character; humankind is called to
disclose them. This will become apparent from our following explora-
tions.

The curse of humanity’s fall into sin has permeated the entire cosmos
because the religious meaning of the entire cosmos was concentrated in
humankind. Yet it is also the case that the central religious commandment
cannot be the root-unity merely of the normative aspects of the divine
law-giving.

The modal law- and subject-concept, developed above, can only be un-
derstood in the light of this radical law- and subject-idea. It cannot be
found within immanence philosophy. In particular, those who adopt that
standpoint have lost sight of the concept of the subject, as sujet, as sub-
jected to the law, because the idea of the Divine Sovereign Creator, in the
integral sense of the scriptural ground-motive, does not have any place.

The law as an idea of origin is, at one point (viz., in Aristotelian scholas-
ticism), conceived as an objective principle of reason that presents the es-
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sence (substantial form) of things and, at another, as a purely theoretical
epistemological judgment concerning the coherence of sensory phenom-
ena (for example, Newton’s law of gravitation), or yet again in relation to
norms of human action as ordinances that have come into being by human
willing (as in the modern humanistic doctrine of science). An illustration
of the latter are the positive laws of the state. Here the subject is either
identified with metaphysical substance (thing in itself), or is elevated to
the position of law-giver, whether in an epistemological sense (as the tran-
scendental subject of thought in Kant), or in a moral sense (the Kantian
idea of autonomous personality).

In particular, there is lacking, on the immanence standpoint, the insight
that reality is given only in an unbreakable correlation of law- and sub-
ject-side, in which neither the subject-side nor the law-side can be reduced
to the other.

So there came into being the rationalistic and the irrationalistic concep-
tions of reality discussed above which, in modern humanistic philosophy
in particular, stand diametrically opposed to each other. Both conceptions
are also to be found playing themselves off against each other in the sci-
ence of law.

Rationalism pregnantly manifests itself in the conception that law is
nothing more than a set of legal norms, and that the subjective legal fact (a
fact with legal consequences), subjective right (as, for example, property
right, right of ownership, the right of the buyer to expect delivery of pur-
chased goods, etc.), and all legal patterns that in principle, according to
our conception, belong to the subject-side of the jural law-sphere are able
to be reduced completely to legal norms. Thus the neo-Kantian professor
Hans Kelsen, whom we have already mentioned on several occasions,
tells us that a subjective legal personality such as, for example, a corpora-
tion which possesses, and which appears in practice to possess, a subjec-
tive unity in the multiplicity of its members, occurs within a framework of
positive legal rules that define the competence of such a corporation so as
to give expression to the general rules of state law in a more concrete
form. Incorporating the same approach is his remarkable conception of
the state. In reality the state is a subjective community of rulers and sub-
jects and as such functions in all of the aspects of reality. But in Kelsen the
state is identical to the logical system of all positive legal rules which are
left to the state for legal formation according to international law, and
which are amenable to degrees of ordering from the more general to more
particular forms whereby a higher law-former authorizes (delegates) a
lower for more particularized concretizing of law. This line of approach is
also followed in his conception of a subjective right as an authorization
(delegation) by the law-giver to the one authorized for further concre-
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tizing of the abstract and general positive legal norms that are deposited in
the law.

In contrast, a typical irrationalistic conception says that, in itself, the le-
gal norm as general rule is nothing else than a worthless logical
generalizing of a concrete, subjective decision in an individual legal con-
test.1

Also irrationalistic is, for example, the earlier mentioned conception of
the Historical School, that a legal order is the completely individual prod-
uct of a subjective, national historical spirit of a people which, originally,
unconsciously, without any purposeful human forming, arises from the
folk-spirit according to the analogy of a living organism.

Of course, rationalistic and irrationalistic theories of law manifest
themselves in any number of varieties, depending on the philosophic de-
nominator to which the jural aspect has been reduced. So in legal theory it
is just as possible to have a biologistic, a psychologistic, or a historicist
irrationalism as it is to have a psychologistic, mathematistic, or histori-
cist-economistic rationalism.

Later on, as we deal with the basic problems of the theory of law, we
shall repeatedly encounter the opposition of rationalistic and irration-
alistic concepts. It is apparent even now, however, just how important the
law- and subject-concept is for legal theory, as this is rooted in a philo-
sophic ground-idea, whether or not it has become recognized by the scien-
tific jurist.

1.10 The Cosmic Order of the Law-Spheres and the
Method of Analysis of the Modal Structures

We have already seen that the law-spheres, in spite of their modal
sphere sovereignty, unbreakably cohere with one another in cosmic
time. By means of the cosmic order of time they are arranged in an es-
tablished and irreversible order which irrevocably establishes their place
in an order of succession. The question now is, How can theoretical
thought trace this temporal order? It has assuredly been established that
in this mode of thought we must abstract from the continuity of cosmic
time in order to be able to form an articulated scientific concept of the
distinguished aspects of reality.

In the meantime, it has become clear that cosmic time expresses itself in
every aspect of reality, in a unique modal sense, and that the modal struc-
tures of meaning, by which the law-spheres are distinguished from each
other, are themselves founded in the cosmic order of time. Thus the cos-
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mic order of time must express itself distinctly in every modal structure.
And so the theoretical analysis of the modal structure of a law-sphere it-
self necessarily brings to light the place of that sphere in the temporal or-
der of the law-spheres.

In part 1 of this Introduction we presented a provisional but somewhat
rudimentary analysis of the complex interconnections of the jural mo-
ments of a commercial contract with all the other aspects of reality. This
necessitates further clarification as to how the modal structure of the jural
aspect expresses its temporal coherence with the structures of all the other
aspects. It is indeed true that theoretical analysis of the modal mean-
ing-structures can never give us a concept of the cosmic continuity in
which time bridges the boundaries of the modal aspects; but it can ac-
quaint us, albeit in a theoretical discontinuity, with the place that the
law-spheres occupy in the temporal order.

We have also seen in part 1 that the science of law works with many ba-
sic concepts which also play a fundamental role in other special sciences
but which, in their juristic employment, obtain a unique jural sense. So the
jurist works with a unique jural concept of unity in multiplicity that appar-
ently refers back to the concept of number in arithmetic (arithmetica)
without itself taking on an original arithmetical sense. Think of the unity
of the sale agreement in the duality of the declaration of will by the two
parties. Or think of the unity of the corporate legal person in the multiplic-
ity of its members. The science of law also works with a unique jural con-
cept of space (the area over which legal norms hold, or the place of the le-
gal fact which is subjected to it). It also works with a unique jural concept
of cause, (on the law-side of the jural law-sphere, legal ground and legal
consequence, and on the subject-side, the idea of the subjective causation
of an action). These apparently point to physical causality in the aspect of
movement, because cause and effect indeed presuppose movement.1 It
also operates with a unique organ- and life-concept (legal life and legal or-
gan). This apparently points back to the organic concept of life as the basic
concept of biological science. It also works with a unique jural concept of
will and will-capacity (accountability) that would appear to point back to
the basic concepts of psychology as the special science having to do with
the emotional sensory-aspect of reality. And so we could go on.

On the other hand, we discovered, for instance, how the internal con-
nection with the moral aspect expresses itself within the jural aspect. The
Hoge Raad, for example, employed the concept “moral obligation” as the
source of a natural bond. We have already seen that “moral obligation,” in
that context cannot be meant in the original sense of the moral aspect, but
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instead must evidently be understood in a unique jural sense that was not
further defined by the Court.

It will be clear, at the same time, that within the modal structure of the
jural aspect the internal connection with the aspects of quantity, space,
movement, organic life, feeling, the logical-analytical, the historical, etc.,
must be different from, for instance, the internal connection with the
moral aspect.

It is indeed easy to conceive of a legal system in which this connection
has not yet come to expression. Primitive legal systems account for moral-
ity in general as an order distinct from that of law. They are completely
formalistic, that is to say, they allow a binding undertaking to arise exclu-
sively from the juristic form of a legal fact. Consider, for example, the
words that are used at the time of an agreement or other symbolic forms,
which here often have a specifically religious meaning; they bind the par-
ties strictly to these forms. In such a formalistic conception there is, of
course, no place for investigation of legal phenomena such as guilt, good
faith, good morals, admissible cause, moral obligation etc., that is to say,
all those legal configurations in which the internal relationship between
law and morality is expressed.

By contrast, one discovers in such primitive legal systems that of neces-
sity the internal connection with the aspects of number, space, movement,
organic life, etc., are given jural expression. Primitive criminal law, for in-
stance, is based on the principle of Erfolgshaftung, that is to say, it discov-
ers its measure of criminal punishment exclusively in the seriousness of
the illegal act’s effect. It thus acknowledges of necessity jural causality,
but the jural concept of guilt does not have any place here.

If the fundamental concept of law, in which we attempt to understand
the modal structure of the jural aspect in a synthetic way, is truly to estab-
lish a trustworthy guide for the science of law, then this structural frame-
work must be incorporated theoretically into that concept of law. And it
has already been shown that the current methods of juridical concept-for-
mation fall miserably short in this respect.

From the standpoint of my own cosmonomic idea how is it possible to
grasp the modal structure of law?

The modal structure of a law-sphere is, as we saw, an architectonic
unity in the diversity of its structural moments. How can the unity be
maintained here in the theoretically analyzed diversity? It is only because
none of the moments stand on the same level, but are incorporated into a
truly architectonic structure in which the cosmic temporal order of the as-
pects, and thus the place of each aspect in the mutual coherence of the as-
pects, expresses itself in the unique modal meaning of the aspect in ques-
tion.

In addition, according to our cosmonomic idea, it must be the case that
the original and irreducible character of the aspect is preserved, whilst, at
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the same time, the internal structural interconnections with all the rest of
the aspects come to expression. This is only possible because in the modal
structure there is a nuclear1 moment that has an original meaning for this
aspect alone. This nuclear moment impresses on all the rest of the struc-
tural moments its irreducible meaning, whilst, at the same time, some of
the remaining moments point back in sequential order to the original nu-
clear moments that have an earlier place in the cosmic order and others se-
quentially point forward to the original nuclear moments or aspects that
have a later place in the cosmic order of time.

Here there are two directions in the cosmic order of time, namely, a
retrocipatory and an anticipatory direction. Both of them find their ex-
pression within the modal structure of the law-spheres.

Henceforth we shall call the nuclear moment that qualifies the modal
structure of a law-sphere the “modal meaning-nucleus.” The modal mean-
ing-nuclei that point backwards we shall call “modal analogies” or
“retrocipations.” Those that point forward to later modal meaning-nuclei
we shall call “modal anticipations.”2 And so we can describe the previ-
ously indicated directions in the cosmic order of time, respectively, as the
retrocipatory (or founding) and the anticipatory directions.

It will then be clear that in the temporal order of the law-spheres there
must be two limiting spheres, one of which can have no modal
retrocipations in its modal structure, and the other can have no modal an-
ticipations. One of the limiting spheres is that of quantity (number) be-
cause no aspects precede the aspect of number in the order of time. The
other limiting sphere is that of faith (pistis) because no aspects succeed
this law-sphere.

The analogies, as well as the anticipations, within the modal structures
of the law-spheres remain qualified by the modal meaning-nucleus of the
sphere in question. Therefore they do not assume the original meaning of
the law-sphere to which they point back or of the law-spheres to which
they point forward.

Furthermore, the fewer the number of analogies within the modal struc-
ture of a law-sphere the greater the number of anticipations there are. In
this fashion the cosmic temporal structure of the aspects is pregnantly re-
vealed and the place of each law-sphere in the order of the aspects can thus
be analyzed.3
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1 Editor’s note: The term kern can also be translated in its literal sense as “kernel” or
“core.”

2 Editor’s note: In his later works Dooyeweerd gave more precision to this
categorization by acknowledging that both retrocipations and anticipations are
sub-categories of the general category, analogies.

3 Editor’s note: In the version of Dooyeweerd’s dictaat used for this volume there
followed a paragraph that appears to be misplaced. This is because it inexplicably
interrupts the discussion of analogies with a general unrelated observation on the



As long as the modal anticipations in the structure of a law-sphere have
not been realized we say that the law-sphere is still in a closed state. The
anticipations disclose and deepen the meaning of the aspect because they
approach the meaning of a later aspect. So it is clear that if the law begins
to disclose its moral anticipations this must mean a very significant deep-
ening of the meaning of law. One need only compare the above mentioned
principle of Erfolgshaftung or primitive criminal law with the modern
principle of punishment according to guilt.

Subsequently, we shall see that by this means the connection with the
structures of the earlier aspects will also be deepened. The law-spheres
that precede a particular law-sphere in the order of time will be called the
substratum spheres of that particular law-sphere. The law-sphere in ques-
tion is founded in these substratum spheres.

It will be clear then that a law-sphere has as many substratum spheres as
it has analogies (retrocipations) present in its modal structure. To be pre-
cise, the analogical moments of meaning point back to the modal mean-
ing-nuclei of earlier law-spheres. Every modal analogy is itself founded in
the original meaning-nucleus of that law-sphere to which it ultimately
points back.

Thus the first major undertaking of a true encyclopedia of the science of
law, namely, to indicate the place that the jural aspect of reality assumes
within the temporal coherence of the aspects, can now be actually com-
menced in a scientific fashion. And at the same time we have an indication
of the only possible method whereby jural concept-formation can be put
on a basis that is truly fruitful and free from arbitrariness. The basic con-
cept of law must theoretically embrace the modal meaning of the jural
law-sphere. And this modal meaning can only be found within the context
of the entire temporal coherence of the modalities. At the same time, how-
ever, we encounter the internal limits of any theoretical definition.

In theoretical analysis of the modal structure of law, we can never go
further than to theoretically differentiate the various structural moments
that are qualified by the modal meaning-nucleus of the jural aspect. As we
unify these moments synthetically into the fundamental concept of law,
we shall inevitably encounter this irreducible modal meaning-nucleus that
governs the meaning of the analogical and anticipatory moments. It is im-
possible to provide a more precise logical-analytical account of this mean-
ing-nucleus because, within it, the modal sphere sovereignty of the jural
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effect of the ground-motive of immanence philosophy on its account of the structure
of reality! It could perhaps have been located at the beginning of the analysis of the
analogical structure of the jural aspect of reality. The omitted paragraph reads:
“Lacking a distinction between theoretical and pretheoretical presuppositions, the
religious ground-motive within immanence philosophy constantly set itself in the
place of true scientific investigation of the structure of reality. (Compare what was
said above regarding the Historical School's concept of law.)”



aspect asserts itself over against the logical aspect. Every attempt to re-
duce this unique nuclear moment to something else produces completely
indeterminate and therefore theoretically useless concept-formation. The
modal meaning-nucleus of the aspect to be defined is thus the limit of all
theoretical determination.

But this meaning-nucleus is only able to reveal its meaning in its un-
breakable interconnection with the analogical and anticipatory moments,
which bring to expression the connection of the jural aspect with all other
aspects in the structure of law itself. The task of scientific concept-forma-
tion therefore is to analyze these moments theoretically in order to grasp
them synthetically in connection with the modal meaning-nucleus.

We want now to demonstrate our method of analysis of the modal struc-
ture in relation to certain nonjuridical law-spheres, not only to show the
reader that it is indeed of universal, encyclopedic significance, but also
because it is necessary to obtain a proper insight into the structure of the
remaining aspects if one wants to attain genuine insight into the structure
of the jural aspect.

The first example to be chosen is the modal structure of the aspect of
number. As already observed, this law-sphere (in the retrocipatory direc-
tion of time) is the first limiting sphere of our temporal cosmos, because
there are no law-spheres that precede it. Therefore it has no analogical
(retrocipatory) moments of meaning in its modal structure. The core
meaning of number is only to be found in quantity. The temporal coher-
ence of this meaning-nucleus with those of the other law-spheres can re-
veal itself therefore only in the anticipatory direction of time. The first an-
ticipatory function of number is the anticipation to the meaning-nucleus
of space.

In its structure, yet to be opened in an anticipating direction, number
manifests itself in the natural or rational numerical values (the finite num-
bers). In its own modal meaning, however, number can approximate the
modal sense of space, and therein reveals its first anticipatory function.
The modal meaning-nucleus of space is continuous extension. In order to
make clear how number, in its own modal sense of discrete quantity, can
approximate continuous extension, consider a straight line on which there
are two nonidentical points A and B. If we designate point A with the
whole number 1 and point B with the whole number 2, then we can ascribe
to each point in between a numerical value greater than 1 and less than 2.
In this fashion there comes into being an infinite series of fractions which
only find in 2 their limit, but which form, in the fullest sense of these
words, an infinite, approximating series. These numerical functions have
been called irrational because the total numerical value of the series is not
able to be expressed in a finite (rational) numerical value (so, for example,
�2, �3, �5, etc.). Here it is clear how discrete number approaches, within
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its own modal meaning, that of continuous space, without the anticipa-
tory, irrational number functions ever taking on spatial meaning.

By contrast, we find in the modal meaning-structure of spatiality, analo-
gies of (retrocipations to) the meaning-nucleus of number, both as to its
law-side and its subject-side.

The modal meaning-nucleus of space is, as we saw, continuous exten-
sion. But there can be no continuous extension apart from dimensions or
magnitudes in which it reveals itself.1 Space may be of two, three, or more
dimensions, but in its meaning-moment of dimensionality it still presup-
poses number. It appears therefore that at the law-side dimension is an
analogy of number within the meaning of space. For dimensions are not
themselves subjective spatial patterns, but only ways of ordering them.
They are regular2 determinations of those patterns. On the subject-side of
space, the analogy of number reveals itself in the spatial point which al-
ways presupposes two intersecting straight or curved lines. Furthermore
the following holds true: every spatial figure, even a one-dimensional
straight line, can only function as a limited spatial figure in its delimitation
by two points.

Now the modal meaning of space also displays anticipations, in the first
place, towards the meaning of movement. In the original sense of space no
movement is possible.3 Space has a static character. A spatial figure can
only exist in the simultaneous extension of its parts. In space, in its origi-
nal meaning, there can therefore never be succession in movement’s origi-
nal meaning. But it is indeed possible for the various spatial positions of
the figures to come so close to each other that the difference becomes infi-
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1 General Editor’s note: Dimension is a numerical analogy at the law-side and
magnitude is a numerical analogy at the factual side of the spatial aspect. Although
modern topology handles spaces without points, it still has to assume many local
pieces (compare the “locale model of spaces” as explained by Mac Lane) and thus
analogously reflects the primitive numerical meaning in the acceptance of a
multiplicity of “objects.”

2 General Editor’s note: Although the Dutch text employs the word “wetmatige” in
the phrase, “wetmatige bepalingen” (lit. law-conformative determinations/deter-
minations conforming to a law), it does not make sense to translate it as such in this
context. The problem is not merely one of language choice. In general, Dooyeweerd
identifies the universal side of factual reality–evinced in the law-conformative
(wetmatige) functioning of entities, processes and societal relationships–with the
law-side of reality (the law for entities which determines and delimits the
orderliness/regularity [wetmatigheid] of whatever is subjected to law). The
untenability of this identification is evident in this case, because whereas it is clear
that he has the law for spatial figures (that is, spatial subjects) in mind, his said
identification causes him to use the term “wetmatige” which actually refers to the
subject-side of reality. Any direct translation of this passage will highlight the
incorrect identification of law for with law-conformity of.

3 The contrary conception rests on a scientifically unjustifiable confusion of space



nitely small. Think only of the continual increase of the number of sides of
a polygon through which the circumference of the polygon increasingly
approximates that of a circle. In a broader sense, in projective geometry
and especially in so-called set theory, one speaks of transformations. In
such cases, however, one should not be thinking of movement in the origi-
nal sense of the word, any more than in the “movement” of points,
straight-lines, corners, planes, etc. Here it is only a case of approximating
concepts which comprise the anticipation to movement within the modal
meaning of space.

In the modal structure of number, we also find an anticipation to the
modal meaning of movement, namely, in the differential functions of
number, which serve to approach the relationship between two variables
to infinitely small differences (the differential quotient), in connection
with which the one quantity (the function) is considered to be dependent
on the other.

In the modal structure of the aspect of movement, in which again the
meaning-nucleus is irreducible, there is involved, again of necessity, a nu-
merical as well as a spatial analogy, both as to the law-side and also as to
the subject-side of the law-sphere. According to the law-side, the spatial
analogy expresses itself here in the direction of movement (the analogy of
the spatial dimension). As to the subject-side, the spatial analogy is given
in the field of movement of energy-mass, which, in the subject-object re-
lation, is related to the objective space of movement (physical world-
space). In modern physics since Einstein, it has been established that the
properties of physical space are determined by matter as moving mass.
From this it is immediately clear that this physical space cannot be identi-
cal with space in its original meaning, as the field of investigation of ab-
stract geometry. The numerical analogy in the modal sense of movement,
on the law-side, already resides in the moment of the direction of move-
ment (one or more directions of movement), while it reveals itself, on the
subject-side of this law-sphere, in the degree of the velocity of movement
(impetus).

In the modal meaning-structure of the biotic law-sphere which com-
prises the organic aspect of reality (life), we discover an analogy of move-
ment in the development of life. This analogy of necessity presupposes
the movement of growth and, in its turn, metabolic movement. It also pre-
supposes a spatial analogy in the organic bio-milieu as the biotic re-
sponse-field of the living organism, and a numerical analogy in the nu-
clear meaning of the organic aspect which always presupposes a multi-
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space-and-movement image, i.e., with the analogies of space and movement in the
modal meaning of the psychical aspect, of which we shall speak later on.



plicity of life-functions. All these analogies reveal themselves on the
law-side as well as on the subject-side.

In the modal structure of the psychical law-sphere, in which the sensory
aspect of reality is contained, we discover a biotic analogy in feeling-life
that always rests on a bio-organic foundation; a kinematic analogy in the
moment of emotion (feeling-movement); a spatial analogy in the feeling
of space and in objective perceptual space (visual, tactile, and auditory
space); a numerical analogy in sensory multiplicity. These analogies also
reveal themselves both on the law-side and the subject-side.

In the modal structure of the logical law-sphere, in which the analytical
aspect of reality is determined and which is qualified by the meaning-nu-
cleus of the analytical aspect (logical distinguishing), we discover a sen-
sory analogy in logical representation that fixes the analytical qualities of
a thing simply in an image, that is, the pre-theoretical concept which is
still rigidly bound to sensory impressions. This is a biotic analogy in the
logical life of thought that rests on a bio-organic basis (namely, the func-
tions of the brain) but which is nonetheless bound to the logical laws of
thought, a kinematic analogy expressed as the movement of thought (logi-
cal process) which on the law-side is subject to the normative principle of
sufficient ground.1 This is a spatial analogy expressed as logical thought-
space in which we analytically place side by side the logical multiplicity
of conceptual attributes (numerical analogy) and bind them to a logical
unity (analytical synthesis). In contrast we discover in the modal structure
of the psychical law-sphere, which delimits the sensory aspect of reality, a
logical anticipation in logical feeling.

How can we now, in the analysis of the modal meaning-structure, deter-
mine whether a meaning-moment, which is thereby disclosed, has a
retrocipatory or an anticipatory character? For this purpose we must pro-
ceed from the modal structure in its still closed form, from the primary
configuration of this structure in which the anticipatory moments do not
yet reveal themselves, or, as we shall say from this point on, in which the
anticipatory spheres are still closed. In contrast, we speak of disclosed or
deepened configurations of a modal structure, when anticipatory mo-
ments of meaning display themselves within that structure. Thus in its
closed configuration the modal structure only reveals itself in the un-
breakable coherence of its meaning-nucleus and its retrocipations (analo-
gies), although in the case of the numerical law-sphere, of course, in its
meaning-nucleus alone. If a law-sphere indeed has substratum-spheres,
then its modal meaning can never express itself apart from them. There-
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for every logical inference. Logical movement of thought reveals itself in every
inference in which there is a progression from grounds to a conclusion. Thus in the
deductive syllogism: (i) All men are mortal; (ii) Socrates is a man; (iii) Socrates is
mortal.



fore the simplest form of its meaning-structure is given in the interconnec-
tion of nucleus and retrocipations.

Number reveals itself in its still-closed structure through its rational
functions.1 By contrast, in its opened structure, it reveals itself through its
irrational functions, its differential functions, its imaginary functions, etc.

Thus movement, in its yet-to-be-opened structure, reveals itself in the
natural gravitation of inorganic matter. In its opened structure, contrast-
ingly, it reveals itself in motions of the metabolism directed by the organic
function of life. Thus feeling reveals itself in its closed structure as the
purely sensory feeling-life of the animal, but in its disclosed structure, in
human feeling-life in which the normative feelings, such as logical feel-
ing, cultural feeling, lingual feeling, social feeling, economic feeling, aes-
thetic feeling, jural feeling, feelings of love and hate, the feeling of assur-
ance (feeling of faith) have developed themselves.

By proceeding then from the closed configuration of the modal mean-
ing-structures, we discover the criterion for discerning whether a modal
moment of meaning manifests the character of an analogy (retrocipation)
or an anticipation.

So in the analysis of the modal meaning-structure of the logical law-
sphere, it immediately appears that in the temporal order this law-sphere
must precede the historical law-sphere, the lingual law-sphere, the eco-
nomic, the jural law-sphere, etc. In the closed structure of the logical func-
tion of thought there is as yet no trace of the meaning-moment of logical
control over form. The latter initially displays itself in disclosed theoreti-
cal thought wherein the systematic concept, which conceives matter in a
scientific fashion, makes its entrance. In the pretheoretical concept which
is still rigidly bound to sensory impressions, this anticipatory mean-
ing-moment is lacking. The nontheoretical concept is still bound to sen-
sory perception and does not acquaint us with the systematic coherence of
phenomena. With such a concept we do not achieve logical control over
the material. We shall now become acquainted with a historical anticipa-
tion in the moment of logical formative control, for the modal mean-
ing-nucleus of the historical aspect is the cultural in the sense of free, con-
trolling form-giving.

It is for this reason that the pretheoretical, logical aspect of thought as
such does not have a history, while scientific thought definitely does have
a history. Science certainly has its historical development. So also in the
closed structure of the logical aspect of thought there is no trace of logical
symbolism, in which logical analysis points forward in an anticipating
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that fractions (the so-called rational numbers) actually already anticipate the spatial
whole-parts relation with its entailed infinite divisibility (echoed in the infinite
divisibility of every positive rational interval).



way to the meaning of language (symbolic signification). In logical sym-
bolization, thought frees itself from its rigid dependence on sensory repre-
sentation, and it can thereby conceive its Gegenstand abstractly. So, for
instance, the abstraction of numbers or spatial figures from concrete
things, of which they appear as aspects, is already an elevation above sen-
sorily bound representations, as is symbolical thinking oriented to the
symbolical signifying meaning of number and space.

Without difficulty we also discover, in economy of thought and logical
harmony of the system, specific anticipations to the modal meaning of the
economic and aesthetic law-spheres respectively; but these have a modal
meaning of logical analysis. The principle of economy of thought does not
play a role within logical analysis in its closed structure. It is a disclosure
and deepening of the logical principle of sufficient reason insofar as it de-
mands the exclusion of all superfluous logical grounds for a particular
conclusion, and thus, in a logical sense, points ahead to the principle of
economic saving. Only in systematic scientific thought, in which we seek
to control the field of investigation theoretically, can this principle of the
economy of thought disclose itself.

The jural anticipation in logical thought, searching for the logically jus-
tified ground, is also lacking in the closed structure of logical analysis. By
means of this anticipation we confront the phenomena to be investigated
as a scientific judge and not merely with the purely receptive attitude of
naive thought.

Similarly lacking in the closed structure of the logical aspect is the an-
ticipation to the modal meaning of morality. The meaning-nucleus of the
latter is love in the normative sense of agape. The modal structure of the
logical aspect anticipates this as theoretical eros, the “Platonic” theoreti-
cal love of knowledge as a totality-idea.

Finally, also lacking in the closed structure of the logical aspect is the
anticipation of the modal meaning of faith, the nucleus of which allows it-
self to be tentatively described as an ultimate temporal assurance concern-
ing the absolute ground or origin of all things. In the disclosed structure of
the logical aspect, we encounter the anticipation of this meaning-nucleus
in the figure of logical certainty which expresses itself in the logical ax-
iom.

The distinction between analogy and anticipation has been illustrated
by means of various examples. By applying the criterion of this distinc-
tion to the jural law-sphere we are now able to establish the position of the
jural aspect within the coherence of the normative law-spheres. It is in-
tended to limit the investigation here to the relationship of the economic to
the jural aspect.

Since Marxism (at least according to its current interpretation) charac-
terizes law as a purely ideological superstructure upon the historical-eco-
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nomic structure of society and only allows law to be its ideological ex-
pression, there has been much debate about the question as to whether the
economic order in fact determines the juridical order or whether, on the
contrary, the legal order is foundational for all economic relationships.

The earlier-mentioned neo-Kantian legal scholar, Rudolf Stammler,
was of the opinion in his Wirtschaft und Recht nach der materialistischen
Geschichtsauffassung [Economics and Law according to the materialistic
conception of History] (4th ed., 1921) that Marxism could be refuted by
means of his doctrine that the historical-economic relationships only pres-
ent an in-itself-unordered experiential material which is initially ordered
and determined by law (or at least by means of a rule of social behavior )
as a thought-form in experience. Law is thus an a priori category that
makes possible the experience of economic relationships such as human
cooperative social relationships. A historical-economic structure of soci-
ety therefore, cannot exist apart from a legal order. By this it is supposed
to be shown that the Marxist attempt to make economic relationships the
basis of law is untenable in principle.

Now, leaving aside altogether our previous rejection of the critical
method of neo-Kantianism, the assertion that economic relationships can-
not exist in our experience apart from a legal order is by no means decisive
in answering the question whether the economic aspect of reality lies at
the foundation of the jural or whether the jural is foundational for the eco-
nomic. This is because, in the temporal order of the world, all of the as-
pects are constantly and unbreakably intertwined with each other; it is in-
deed the case that no aspect can exist apart from the other aspects. The
question now to be addressed is whether, in this order of the aspects, the
economic precedes the jural or whether the jural precedes the economic.

From a serious analysis of the modal structure of law we learn how it is
possible to point to necessary economic analogies within it. As to the
law-side (norm-side) of the jural law-sphere the modal meaning-nucleus
of law (that we shall later discover in the meaning-nucleus of retribution)
only reveals itself, even within an as-yet-undisclosed legal order, through
an economic analogy that demands proportionality in the satisfaction of
certain legal rights and therefore rejects allowing excessive significance
to certain legal interests. Where this meaning-moment is lacking we are
outside the domain of law proper. The analogy in question is an analogy
of the principle of frugality as the modal nucleus of the economic aspect.

In the primitive principle of lex talionis, “an eye for an eye, a tooth for a
tooth,” there is already an attempt to avoid excess, superfluity, in criminal
legal retribution – as a particular manifestation of the principle of retribu-
tion – and to keep this sanction within the limits of proportionality. The
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economic analogy in the meaning of law1 is already strongly expressed
where murder, for instance, is punished with the death penalty. According
to the strict principle of talio, the punishment is carried out as far as possi-
ble in the same manner as the crime, for example, where causing disfig-
urement is requited with the inflicting of a similar disfigurement. Also, the
submitting of successive generations’ blood-vengeance to the primitive
principle of retribution leads immediately to prohibition of excesses and
substitution of blood-vengeance by the demand for proportionate retribu-
tion.

Later, in the systematic analysis of the modal meaning of law, we shall
come to recognize necessary economic analogies on the subject-side of
this law-sphere in the jural subject-object relation as it appears in the con-
figuration of subjective right and objective legal facts.

Thus it appears that the economic analogy, which has already come to
expression in primitive designations for retribution, and which in turn are
derived from economic activity, is essential in the closed modal structure
of law. We shall, in due course, return to this point.

Therefore it is possible to assert with confidence that the economic as-
pect lies at the foundation of the jural and not the other way round. From
his neo-Kantian standpoint it was not possible for Stammler to pose the
problem regarding the relationship of law and economics in this sense be-
cause he did not recognize the modal structure as such. Because he re-
garded economic relationships in human society as unordered, experien-
tial material, he also had to deny the the modal uniqueness of the eco-
nomic aspect and was forced to deny a place for economics as a distinct
special science. However, historical materialism certainly cannot be re-
futed in this way.

1.11 Antinomies and Illegitimate Fictions in Scientific
Thinking: The Fictions of Legal Method2

The idea of the sphere sovereignty of the various aspects of reality is not
an arbitrary hypothesis. That it must truly be founded in the divinely
given temporal world-order is clear from the fact that every attempt to
erase the modal boundaries of meaning between the law-spheres entan-
gles itself in antinomies. These antinomies are not simply logical in
character. Logical contradictions, which are forbidden by the principle
of contradiction (principium contradictionis), concern the logical con-
flict of two contradictory judgments (A=A, A � A), both of which can-
not be true at the same time. From a logical point of view, it remains un-
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2 Editor’s note: Legal method (rechtstechniek) here refers to the method or
“technique” of the practice of law, especially the judicial process of deciding cases,
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decided as to which of the two judgments has a claim to truth. If a logi-
cal argument is in conflict with the principle of contradiction, it is illogi-
cal but not a-logical. That is to say, in spite of its illogicality, it remains
within the logical aspect. A logical contradiction remains logically qual-
ified. By contrast, the theoretical contradiction in which thought be-
comes entangled, because it has abolished the modal boundary of mean-
ing between two law-spheres, manifests itself in the fact that in our
thought the unique laws pertaining to these law-spheres come into sub-
stantive conflict with each other.

Conflicts arising in this way we shall call true antinomies, in contra-
distinction to mere logical contradictions. The latter concern the logical
aspect of these antinomies. In the true antinomy there is indeed a logical
contradiction; but a logical contradiction is not of itself an antinomy.
Where subjective behavior comes into conflict with the laws within par-
ticular normative law-spheres there is no question of an antinomy. Thus
within the jural law-sphere there is no true antinomy between justice
and injustice; within the economic law-sphere, between economical and
uneconomical; in the analytical (logical) law-sphere, between logical
and illogical; in the moral law-sphere, between love and hate; in the aes-
thetic law-sphere, between beautiful and ugly, etc.

In such cases it is only a question of contrarieties,1 which come to ex-
pression within the normative law-spheres, and which are related to the
normative character of these law-spheres. All such contrarieties are
founded in the post-logical law-spheres.2 That is to say, they presuppose
the logical principle of contradiction, to which we referred above, and
they are to be viewed therefore as logical retrocipations in these law-
spheres.3 They remain enclosed by the modal meaning-structure of the
law-sphere in question. For example, an illegal act is still jurally quali-
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1 Editor’s note: Lit. “contrary opposites” (contraire tegenstellingen).

2 General Editor’s note: From the next sentence it is clear that Dooyeweerd actually
intends to say: All such contrarieties in the post-logical law-spheres are founded in
the logical aspect.

3 With respect to the contrarieties founded in logical contradiction, one must further
differentiate polar oppositions, such as sick-healthy, sensitive-insensitive, desire-
aversion, joy-sorrow, etc., which we come across in the non-normative law-spheres.
In his Kritik der praktischen Vernunft (pp. 347 ff.), Leonard Nelson accounts for the
difference between the two kinds of opposition as follows: “The polar oppositions,
on the one hand, are only supposed to appear in connection with physical interests
(Interesse) and have to do with inner, factual (positive) differences of psychical
activity. Contrarieties, on the other hand, refer only to Gegen-stände of logical
judgments or decisions of will but just lack the polarity that is typical of the
interested activity of feeling.” The restriction of polar opposition to interestedness
with the desire founded in it is, in my opinion, too narrow. In reality we already
discover polarity in the biotic law-sphere (life-death, sickness-health) as well. But in
such oppositions as movement-rest, round-square, we do not find any such polarity.
These oppositions, to be precise, are only contrarieties in a logical sense, that is,
insofar as they function in logical judgments.



fied and can only express itself within the modal structure of the jural
law-sphere. By contrast, the true antinomy always reveals itself to theo-
retical thought in a mutual theoretical conflict between the law-spheres.

The term “antinomy” gives poignant expression to the type of theoreti-
cal contradiction we have in mind. The true theoretical antinomy arises by
reason of the fact that thought sets itself in opposition to the cosmic order
that regulates the mutual interrelation and coherence of the law-spheres.

This kind of antinomy is contradicted by the temporal cosmic world-or-
der. Therefore the acceptance of the cosmic order of time as a temporal or-
der of law, from a Christian standpoint, necessarily leads to recognition of
the principle of the excluded antinomy as a cosmological principle of
thought.

In the light of our preceding investigations, we must make it clear that
the immanence standpoint inexorably leads theoretical thought into
antinomies. Kant attempted to explain the theoretical antinomies as the re-
sult of transgressing the limits of possible human experience by theoreti-
cal thought. This attempted explanation, however, is inadequate because
Kant makes the unwarranted identification of empirical reality with what
is perceptible by the sense, as it is supposed to be ordered in a priori forms
of consciousness, that is, forms of consciousness which found the very
possibility of experience. It is impossible, however, for any of the law-
spheres to fall outside the range of possible human experience. This is the
case because temporal reality presents itself to human experiencing only
in an unbreakable meaning-coherence of all the modal aspects. Every lim-
itation of the totality of empirical reality to particular aspects of it rests on
a theoretical abstraction that can never be squared with naive experience.
If theoretical thought denies the modal aspects’ sphere sovereignty, it al-
ways runs the danger of dissociating the modal analogies and anticipa-
tions that reside in the structure of a law-sphere from their appropriate
meaning-nucleus. Instead, they are conceived in terms of the central
meaning of the modal aspects to which they either point back or forward.

So, for instance, the Logicist School of mathematics attempts to reduce
the mathematical to the logical aspect of reality with the aim of proclaim-
ing logical multiplicity, which is included in each concept as a summation
of logical characteristics, to be the origin of number. But, as we saw ear-
lier, logical multiplicity is only a numerical analogy and presupposes the
original meaning of number. The latter therefore can never be deduced
from it.1
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Thus the Logicist School also attempted to construe space, in a purely
logical manner, out of the continuous logical progression of one point of
thought to another. As a consequence, logical thought-space, that is, the
logical analogy of space, was elevated to the origin of geometrical space.1

As a final consequence, the modal boundaries of number, space, move-
ment, and logical analysis were completely obliterated with respect to one
another. There arose, however, at the same time, theoretical antinomies
which higher mathematics has tried without success to resolve. If an at-
tempt is made to construct a continuum logically out of points, the points
are thereby eliminated.

Such points were already known to the Greek philosophers. Zeno, the
student of Parmenides, thought he could demonstrate that in reality move-
ment and multiplicity cannot exist because the spatial distance that must
be traversed in passing between two points is infinitely divisible, and it is
impossible in reality to pass through an infinite number of points. In point
of fact, he merely offered a strict proof of the mutual irreducibility of
number, space, and movement.

So also in the science of law many antinomies have arisen because the
boundaries between the jural and the other law-spheres have not been
taken into account in the theoretical formation of concepts.

By way of a preliminary introduction we mention several examples:

Example 1

In the modal meaning of law there is an analogy of space, which mani-
fests itself, as to its law-side, in the area of validity of legal norms and,
as to its subject-side, in the location of a legal fact.

Within the framework of a naturalistic conception of reality, the attempt
is made to interpret these spatial analogies as sensorily perceptible spatial
relationships and thus to dissociate them from the meaning-nucleus of
law. Now the spatial image of a thing or of an event is objectively given in
sense perception in relation to possible subjective sense experience. Re-
member what we have said about the subject-object relation. I observe, for
example, how a bullet fired from the barrel of a gun takes a certain trajec-
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already had to employ certain arithmetical basic concepts, for example the concept
of a set and partially also the concept of number, particularly as cardinal number
[Anzahl]. Here we end up in a vicious circle and in order to avoid paradoxes it is
necessary to come to a partially simultaneous development of the laws of logic and
arithmetic” (Analysis, Foundations of Mathematics, Physics, and Diverse Life
History, 2nd ed., vol. 3 [Berlin/New York, 1970], 199).

1 A beginning was made from the point as a supposed Denksetzung in logical space.
Logical thought was supposed to construct a continuum by way of the continuous
process of the movement of thought. It is evident here how spatial continuity is
explained as a logical continuity of thought, movement as a logical movement of
thought.



tory and finally strikes its target. By accurate subjective perception we ex-
perience the objective spatial image of this event.

Undoubtedly, the location of a thing or of an event can also be a datum
in a jural sense, for instance, the place which a piece of land, as a legal ob-
ject, occupies. This objectively given location, quite properly, has a jural
meaning because it falls within a legal system’s sphere of validity. The le-
gal order, which subsumes legal relationships, depends on this fact. The
relevant legal order will be that under which the piece of land functions as
a legal object. But it is by no means always the case that the location of an
act is objectively given in a jural sense.

Consider, for example, the legal fact to which we referred earlier, where
an Amsterdam merchant places an order by telephone for a shipment of
grain from a company located in Berlin. Now where did this agreement
come into being? That aspect of the mutual action of the contracting par-
ties which is susceptible to sense perception cannot give an objective clue
to the solution because, as a subjective legal fact, the agreement is not able
to be perceived by the senses. Yet, according to traditional doctrine, the
answer to this question concerning the location of the agreement’s forma-
tion depends on the issue: under whose civil law, the German or the
Dutch, must the agreement be determined? The most diverse theories
have been advanced to solve this question. According to some, the agree-
ment is formed at the place where the shipment is arranged. According to
others, it is where the shipment is received. According to yet a third point
of view, both places are supposed to qualify as the place of formation.

The last theory, at least, approaches most closely to fixing the place of
the transaction with respect to that side of it which is perceptible to the
senses. But jurally viewed, it immediately leads to an antinomy. To be
precise, it eliminates the jural unity of the agreement as a legal transaction
and dissolves it – in conflict with its jural character – into two independent
declarations of will. It may indeed be the case that the circumstances re-
quire that different parts of the agreement be judged according to different
systems of law; but then the place of the agreement, of which there can
only be one, cannot itself be made the exclusive criterion.

Example 2

Within the modal meaning of law, on its law-side, an analogy of move-
ment1 lies concealed that manifests itself in the legal consequences of a
legal fact determined by the legal norm, and, on its subject-side, in the
subjective (that is, the subjective-objective) causation of this fact.

According to the naturalistic conception of reality, subjective jural cau-
sality was conceived in a natural-scientific sense. In a consistent applica-
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tion of this natural-scientific concept of causality as factors in a causal
chain, human acts were placed on the same level as natural phenomena,
such as a flash of lightning or a falling stone. Human acts were simply in-
corporated into this causal chain as preconditions of the necessary occur-
rence of the effect in question, an effect that would not have occurred if
these conditions had not been present. Thus the acts were interpreted ac-
cording to the theory of condicio sine qua non.

However, this naturalistic concept of causality in the science of law
necessarily leads to antinomies because it destroys any basis for jural ac-
countability. If, for instance, the premeditated firing of a revolver by a
murderer is only a link in a causal chain leading to the death of the victim,
it functions at the same level as the mechanical motion of the projectile.
Given the fact that the victim happened by chance to be within shooting
range, then it is no longer possible to say that it was just the murderer’s act
which caused the death of the victim. That act is then only one of many
preconditions for the occurrence of the effect.

One might just as well point to the acts of conception by grandparents
and parents which led to the birth of the murderer as a cause of the effect
that took place, presupposing that these acts of conception in their entirety
could be treated as natural causal factors. For apart from these acts of con-
ception the culprit would not have been present at all! Why therefore is the
event solely attributed to that person?

In a natural-scientific chain of cause and effect, it is possible to enumer-
ate an entire series of “conditions” that are equivalent to each other. Jural
accountability, by contrast, is only possible if a human act can be regarded
as the free cause of the event that has taken place. This can never be so if
this behavior is only a link in a natural causal chain. If causality in a jural
sense were identical with causality in a physical sense, then the basis for
jural accountability would have been destroyed. It is clear, however, from
the legal pattern of causa omissionis, that jural causality can only exist in
an unbreakable connection with jural accountability.

By the mere dereliction of duty, by sitting still and doing nothing when
it was appropriate to act, it is possible to cause damage in a jural sense.
Think, for example, of a railroad worker who falls asleep at the switch-
point and whose dereliction of duty causes a train accident. This is not
simply a question of fault divorced from any causal connection.

We shall see at a later point how fault in a jural sense presupposes the
jural causation of the blameworthy acts. But the concept of causality in
physics is only able to take account of positive functions of movement.1

Negative conditions can never be causal in a physical sense. It is indeed
the case that jural causality cannot exist, that it has no meaning, apart from
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the substratum of causality in the original sense of physical movement.
But the sense that is original to the physical aspect is only an analogy in
the subjective legal sense and must as such be qualified by the mean-
ing-nucleus of law. If there is an obliteration of the modal boundaries of
meaning between jural causality and causality in the original sense of
physical movement, antinomy is unavoidable.

Example 3

A psychical analogy within the jural aspect is inseparable from the
modal meaning of law. It is manifested, for instance, on the law-side, in
the will of the law-former and, on the subject-side, in the jural will of
the accountable legal subject who is subject to the legal norm. There is
no possibility, however, of reducing this jural meaning of will to the
psychical function of will in the sense of an emotional desire accompa-
nied by the feeling that you are freely able to reach the desired goal.

This is clear from the following example. In the Netherlands, a statute
comes into existence through the cooperation of the States General1 and
the Crown. Then a Bill is presented in the Second Chamber by Royal
Proclamation. This Bill, assuming it has not been introduced by a member
of the Chamber, having been drafted within one of the ministerial depart-
ments, is dealt with in the Cabinet, and in the meantime the advice of the
Council of State is sought. During the deliberations of the Lower (First)
Chamber, different members invoke their right to amend the Bill. Possibly
contrary to the intention of the minister concerned and of other dissenting
members of the Chamber, the Bill is then altered and amended. Finally,
the Bill obtains approval, not because every individual member of the
Chamber desires it in this form, but on the basis of a majority vote. If the
Bill is of a highly technical nature, one can be certain that a large number
of members of the Chamber who are not at home in this area, or who do
not show any interest in it, are not likely to be familiar with its contents, al-
though they vote for it, nonetheless. The Bill then goes to the Upper (Sec-
ond) Chamber where it is passed. The last step occurs when the Crown
gives its sanction to the Bill, whereby it is elevated to the status of law.
Subsequently, the enactment is promulgated by publication in the Statute
Book. This statute, in the form according to which law is created, is truly a
declaration of the will of the legislature directed towards the formation of
law (compare the Supreme Court decision, November 12, 1900, W.7525
in which the statute is expressly mentioned: “the intention of the legisla-
tors expressed in the text”). Thus the preamble of each Dutch law states:
“Whereas We have taken into consideration that ... be it known that We,
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having heard the Council of State, and in consultation with the States Gen-
eral, have thought fit and decreed, as we think fit and decree hereby ...”1

However, anyone should be able to see that this proclamation express-
ing the will of the law-giver is not identical with the factual psychical
wishes and desires of the Queen and the members of the States General. It
is a will in a normative, juristic sense, the content of which in due course
obtains a more precise determination in the application of the statutory
enactment. Nevertheless, the statute as a declaration of will that is consti-
tutive of law is always attributed to the will of the legislator. Yet any at-
tempt to explain the will of the law-giver as a will in a psychical sense nec-
essarily entangles itself in antinomies. It then becomes necessary to speak
of a psychical willing that is independent of the psychical, perceptual im-
age and of the factual psychical desires and wishes of the persons in-
volved, thus of willing that is in conflict with a truly psychical willing. On
the other hand, one senses that the will of the law-giver, as a constant jural
ordering, would be impossible if indeed it were fundamentally dependent
upon subjective individual sensations, subjective desires, and representa-
tions of the persons involved in the task of preparing the law.

Consider also the following example: An ordinary person wants to pur-
chase a life insurance policy. An insurance agent visits the person and ex-
plains the practical advantages of this or that policy. Finally, the person
chooses one and receives an extensive printed policy full of clauses of
which the insured understands little or nothing, if the time is taken to read
them. In a juridical sense an agreement of will extends to the contents of
the entire contract. But it cannot be maintained that the content of the ju-
ridical will is identical with the actual psychical content of the intentions
of the contracting parties.

When the psychologistic theory of will in legal science all too obvi-
ously comes into conflict with the normative demands of law, it makes use
of fictions in order to disguise the antinomies in which it has become en-
tangled by reason of its elimination of the modal boundaries between a
jural and a psychological concept of will.

Ernst Zitelmann, for instance, who is one of the best known adherents
of this theory, introduced in his Irrtum und Rechtsgeschäft the concept of
an unconscious psychological will in order to make the psychological
concept of will useful for juristic purposes. In point of fact, it is clear that
an unconscious psychological will is a pure fiction to which nothing cor-
responds on the psychical side of reality. For though the unconscious
plays an important role in modern psychology, the psychological concept
of the unconscious does not in any way correspond to the jural states of af-
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fairs which Zitelmann intended to accommodate within his concept of un-
conscious will.

Furthermore, the fiction has been an escape mechanism of long-stand-
ing in the science of law for glossing over the antinomies that have arisen
because of the theoretical elimination of the boundaries between jural and
nonjural data. But a fiction used in this way is a scientific untruth and is
therefore inadmissible in scientific thought.

There also exists a quite different use of fiction, namely, as an aid to the
practical formation of law by means of which legal norms that originally
had a more restricted area of application are applied to a different situation
that is considered appropriate for similar regulation.

So Roman law has an entire category of actiones ficticiae, that is, legal
actions allowed by the praetor, by means of which the legal protection of a
particular legal provision, on the basis of the old jus civile, applying only
to Roman citizens, was extended by way of analogy to other similar legal
relationships which fell outside the actio civilis. Of course, there can be no
objection to this practical employment of the fiction.

By contrast, it is impossible to maintain the theoretical fiction because it
conflicts with the demands of scientific truth. In modern legal science an
attempt has been made to defend it as a constructive aid to legal method.
In contradistinction to legal science, legal method is not supposed to be
bound to the states of affairs given in reality but may freely operate with
artificial constructions which can be utilized as if they related to real states
of affairs. Such constructions of legal method are supposed to introduce a
greater simplification into juristic thought because they present a short-
hand account of what is an extremely complicated state of affairs; that is to
say, the theoretical fiction is defended by an appeal to the principle of the
economy of thought which we have come across in an earlier context.

The concept of legal personality, for example, is viewed as being such a
purely technical legal construction. It is understood as constituting an or-
ganized corporation or foundation as an independent legal subject. The
reasoning behind it is this: legal personality is a pure fiction of legal
method. In reality, the only persons who exist are natural ones, individual
people with psychological wills. At the basis of this conception, as shall
be demonstrated when we systematically consider the subject of legal per-
sonality, there lies a peculiarly positivistic and individualistic view of re-
ality that leads to jural antinomies because it does not conceive the jural
aspect of reality in its proper cosmic relationship to, and coherence with,
the other aspects.

An example of this reasoning is as follows: Only individual human per-
sons have a will that is truly psychical, and are accountable and responsi-
ble for their acts. A corporation or a foundation cannot will as such and
cannot be made accountable and responsible. However, a nonjural con-
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cept of will, accountability, and responsibility is being employed here.
Since this unjurally defined concept comes into conflict, of course, with
the juridical states of affairs, an attempt is made to make it serviceable for
jural use by means of a technical legal fiction. Here also fiction serves to
camouflage antinomies that have their origin in a theoretical distortion of
the boundaries of meaning between the law-spheres. Such a use of fiction
can never be justified by an appeal to the principle of economy of thought.

Rather, the true significance of the principle of economy of thought can
only be appreciated when theoretical thought coincides with the require-
ments of scientific truth. We have done this by recognizing it as a deepen-
ing of the principle of sufficient reason. If this is not done, truth is de-
prived of its character as a supra-arbitrary law of thought. It is thereby
made into a purely subjective indicator that consciously leads theoretical
thought from the path of truth, and it becomes impossible for the theoreti-
cally inclined jurist to gain insight into the true states of affairs within the
juridical field of investigation. As long as attempts are made, using techni-
cal fictions, to paper over the antinomies that emerge from the employ-
ment of concepts in the science of law that are unjuristically defined, the
critical, scientific conscience is stifled and it is impossible to arrive at a
self-critical insight into this indefensible way of proceeding.
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PART 2

Part 2
The Opening Process in the Normative Aspects of Reality:
Law and History

2.1 The Sphere Universality of All the Modal Aspects
and the Opening Process in the Normative
Anticipatory Law-Spheres. The Relationship of
Causality, Attribution,1 Unlawfulness, and Fault2

The introductory investigation into the modal structure of the law-
spheres acquainted us with the temporal order in which the latter are
embedded. Their modal sphere sovereignty appeared to be founded,
their place appeared to be determined, and their unbreakable coherence
of meaning appeared to be guaranteed, in the cosmic order of time itself.
The possibility of a philosophical encyclopedia that would be delivered
from speculative constructions, and indeed would be considered as an
indispensable foundation for a truly scientific theory, also appeared to
be established by the same means. Within the modal structure of the
law-sphere there was disclosed a temporal meaning-coherence with all
other law-spheres guaranteed via the retrocipatory or analogical mo-
ments of meaning, on the one hand, and the anticipatory or forward-
looking moments of meaning, on the other hand.

So it is possible to speak of the sphere universality of every law-sphere
in accordance with its modal structure. The complete spectrum of mean-
ing of the temporal cosmos is in principle mirrored in the modal meaning
of every law-sphere.

The apparent ability of all the philosophical “isms” to be convincing is
also explained in this way. For example, it is apparently possible in the ab-
stract to carry through a psychologistic approach to all reality because the
modal meaning of the sensory aspect indeed possesses sphere universal-
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2 Editor’s note: Dutch, as with German, has just the one term, schuld, to refer to both
criminal and noncriminal blameable conduct. English-speaking (common law)
jurisdictions for the most part, however, speak of “guilt” only in relation to criminal
offences and of “fault” in connection with noncriminal (tortious) conduct. For the
sake of economy “fault” here is used to cover, as Dooyeweerd intends, both criminal
and noncriminal or civil wrongful conduct. Elsewhere, schuld is variously translated
as “fault” or “guilt,” depending on the context.



ity, that is to say, it exhibits the analogies and anticipations of the modal
meaning of all the other aspects. Nevertheless, although psychologism ap-
parently ascribes such high honor to the sensory law-sphere by exalting it
as the “be all and end all” – compare the statement of Goethe’s Faust,
“Gefühl ist alles” (feeling is everything) – this absolutization not only
means an immense impoverishment of the meaning of temporal reality
taken in its entirety but at the same time an impoverishment of the sensory
law-sphere itself. A modal aspect, such as feeling, can only retain its
meaning character in its coherence with the rest of the modal aspects. This
is consistently misunderstood on the immanence standpoint.

Now we saw earlier how the modal meaning of a law-sphere is able to
manifest itself within concrete things, events, etc. in two forms: (i) a pri-
mary form, in which the anticipatory moments of the law-sphere are still
closed and the modal meaning in its analogical moments remains rigidly
bound to its founding aspects; (ii) a deepened or opened form, in which
the law-sphere develops its anticipatory connections with the aspects of
reality that come later in the order of time.

Thus we could say that in a primitive legal system retributive punish-
ment still manifests itself in a closed form. Consistently, the gravity of the
offense is only weighed in respect of the causal moments relating to its
factual consequences that take place in the external world (the principle of
Erfolgshaftung). We discovered within the meaning of law an analogy of
physical causality (founded in the aspect of movement). In contrast, as the
meaning of retributive punishment is deepened, the principle of punish-
ment based on guilt arises.

Guilt, in a criminal legal sense, reveals an anticipation of guilt in the
moral sense of the lack of a loving attitude, an attitude that can reveal itself
in various relationships such as the love of country, love of parents and
children, love of truth, love in general of one’s neighbor, etc. As one
weighs criminal legal guilt on the scales of retribution, penal retribution in
its proper sense approximates the moral attitude of the agent. The meaning
of retribution is therefore opened up and deepened.

An anticipation deepens modal meaning with respect to both its nucleus
and its analogies1; thus it can never be conceived apart from them. There-
fore, in the theory of criminal law, it is a mistake to treat the elements of
jural causality, unlawfulness, and guilt, as is sometimes done, apart from,
or even in opposition to, each other. The three basic concepts of criminal
law: unlawfulness, guilt, and causality, belong together within the mean-
ing of law. Guilt deepens the meaning of the offense with respect to its un-
lawfulness as well as its causality.
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The principle of guilt, the principle of punishment according to guilt,
does not invalidate the significance of the actual consequences of the of-
fense; but it has become generally recognized that the jural damage which
is caused by an unlawful act, in a legal community, is more weighty if, for
example, it is done intentionally and with immoral motives than if guilt is
lacking on the part of the agent. It is further acknowledged, at least in gen-
eral, that the act is punishable only if guilt is present.

Precisely because the anticipatory phenomenon of guilt can never be
conceived apart from the analogical moments in its modal meaning-struc-
ture, it becomes apparent that it must be conceived in a double meaning-
relationship: (i) in a connection with the meaning of the spheres on which
law is founded, and (ii) in a connection with the meaning of the antici-
pated sphere.

The situation is such that this multi-faceted relationship of jural guilt
with the nonjural aspects expresses itself in modal analogies within the
meaning of law itself. Thus it is impossible to conceive the jural meaning
of guilt apart from the analogical moments of meaning in the modal struc-
ture of law. Jural guilt successively delimits its meaning through its con-
nections with these analogical moments.

First is the connection with jural causality. Jural causality is an analogy
of causality in the original sense of the aspect of movement. But causality
itself can only reveal its jural meaning in its meaning-coherence with all
of the subsequent analogical moments according to the sequential order
that is prescribed by cosmic time.

Something can only be causal in a jural sense, whether it be as subjec-
tive behavior or whether as an objective legal fact, if it intrudes into legal
life. What, however, is legal life? It is a biotic analogy within the meaning
of law that can only reveal its jural meaning in a sequence of connections
with all of the subsequent analogical moments. We discover the first more
precise specification of meaning in the sensory (psychical) analogy of the
will which can be held accountable. The life of law is a jural life of will in
which every causal intervention is attributed to a will that is able to be held
accountable. There is therefore no jural causality, in a subjective sense,1

attributable to a will that is not capable of being held accountable.

Accountability itself, however, points beyond the sensory sphere of
analogies to the logical sphere. Jural accountability is impossible apart
from a relation to the logical principle of sufficient ground. Accountabil-
ity presupposes a logical judgment that is sufficiently grounded logically.
It can only relate to subjects who themselves are able to make logical dis-
tinctions. It presupposes in the first place a distinction between what in
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law is and is not permitted, between lawfulness and unlawfulness. These
are also logical analogies in the meaning of law, which, as we have seen
earlier, are founded in the logical principle of contradiction (principium
contradictionis).

Here we see, as a matter of course, the connection between jural causal-
ity and the unlawfulness of human behavior. The former cannot be under-
stood apart from the latter. This is immediately apparent in the case of
causa omissionis. The reverse is also true. There is no unlawfulness with-
out causality in a juridical sense. This will instantly become clear, if it is
recalled that an action is only forbidden by law and therefore has the qual-
ity of unlawfulness attached to it because, according to the judgment of
the law-maker, it intrudes, in a disturbing manner, into the balance of legal
interests that must be maintained by the legal system.

However, it is in no way required that this causal intrusion into legal life
should carry a factual effect with it, such as, for instance, the death or
wounding of a person, the damaging or destruction of someone’s prop-
erty, etc. In every instance of the description of a crime, where no particu-
lar result is expressly indicated, it is sufficient for the act to be viewed as
being productive of danger in a general sense. When we specifically con-
sider the concept of jural causality, we shall deal with this matter in more
detail.

According to the modern concept of legal responsibility, it makes no
sense to hold an animal legally responsible for a causal process. If there is
no jural causality possible in a subjective sense without the jural imputa-
tion of unlawfulness, then it makes no sense either to impute to an animal,
as a subject, a causal process within legal life. Animal behavior, for exam-
ple, the biting of someone by a dog, according to modern insights, can
only be taken into consideration in legal life as an objective legal fact
which can never be viewed apart from subjective legal facts (human acts).
The question to be asked is, Who is the dog’s owner?

But the qualification, “according to modern insights,” already indicates
that jural causality cannot be conceived apart from the historical aspect
and thus must differentiate itself more specifically in a historical analogy.

Thus in the Middle Ages it was very common for animals to be brought
to trial. It was thereby assumed that animals too could be held subjectively
accountable for the consequences of their acts. There was also a wide-
spread belief in the causal efficacy of witchcraft. This relationship with
the level of historical development manifests itself within criminal law in
the juridical description of a delict as the giving of jural form to unlawful
causal behavior. For jural form-giving is an analogy of free formative
control in the original historical sense of cultural development, a point to
which we shall return more fully later on. Jural causality can never be un-
derstood apart from this historical analogy of jural form-giving (the defi-
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nition of the crime). It specifies its juridical meaning only in unbreakable
connection with that analogy.

This historical analogy is more sharply specified through the legal sig-
nificance of the causal legal act. Legal significance is a lingual analogy
within the meaning of law because the meaning-nucleus of the lingual as-
pect is that of symbolical signification. In modern legal practice there is
no longer any ascription of legal significance to witchcraft, for example,
necromancy and such activities involving magic. For that very reason the
legal system does not ascribe any juridical causal significance to it.

By what means, however, is the jural causal significance of an act estab-
lished? In the first place, via conceptions of legal intercourse, which are
generally established in the definition of the crime and to which a more
precise delineation is given by the sentence. Here jural causality is speci-
fied more closely in an analogy of the social aspect. With reference to the
question of jural causality the point at issue is, in the last analysis, never a
purely natural-scientific one. It involves the concept adopted in legal us-
age relating to the causal connection of an act and its consequence. This is
the case, even though there is a clear indication of the influence of science
when it introduces changes to the conception employed in law through the
historical analogy.

These conceptions of legal intercourse obtain a more precise juristic
definition by reason of the fact that in subjective jural causality there is al-
ways an invasion of legal interests which are then brought into balance by
the legal system. Legal life, in the final analysis, consists of a dynamic
balancing of legal interests in which every excessive pursuit of individual
interest immediately involves a disruption of the jural balance, which
must again be restored. We discover here an economic analogy within the
meaning of law which, in turn, is further defined by the aesthetic analogy
of the legal harmony of interests. Jural causality therefore must always
manifest itself as an upsetting of the dynamic balance of the legal interests
that have been harmonized by the legal system. On the law-side of legal
life, the legal consequences of the act must counter-balance this disturbing
intrusion according to the standard of the legal proportionality of retribu-
tion. In criminal law this is achieved by means of punishment, in civil law
by means of compensation.

Thus far we have delineated the jural meaning of causality in terms of
the successive analogies closest to it. The anticipations, however, accom-
pany the appearance of the jural phenomenon of fault or guilt. We should
adhere strictly to the following insights gained in relation to the intercon-
nections of the relevant legal concepts: there is no fault or guilt without
unlawfulness, even though unlawfulness can exist without fault or guilt;
there is no unlawfulness without jural form-giving (the definition of
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crimes) and causality; there is no subjective causation without account-
ability (otherwise objective causation is involved for which the legal sub-
ject is nevertheless held accountable according to strict liability in some
fashion or other); there is no subjective accountability without a will that
is accountable, etc.

But, within the meaning of law, the jural configuration of fault or guilt
deepens all of these elements by relating them to the moral attitude of the
actor and to moral standards, and by bringing to light the subjective jural
blameworthiness of the agent.

Particularly in criminal law, this requires an individual assessment of
the unlawful causal behavior and thus a refinement and deepening of the
standard of judgment.

It is usually the case that accountability is only thought to be a require-
ment of guilt (or fault) in a juristic sense, and not of unlawfulness. If one
understands being accountable in a very specific sense, then this is, with-
out doubt, correct. For if it is taken in a specific sense, subjective account-
ability contains within itself the possibility of the subjective blameworthi-
ness of the will, which indeed only appears when guilt is present. Without
guilt unlawfulness involves nothing more than an act in conflict with a
general standard of the legal order, and this judgment of unlawfulness, in
legal practice, involves ascribing a causal intervention to the agent.

Insofar as accountability comes into consideration as a requirement for
establishing an unlawful causal action, it must be understood therefore in
the very general sense of a requirement for imputing (attributing) an act to
a jurally responsible legal subject. To be able to say that X caused a per-
son’s death by a criminal act it must be possible, in a formal juridical
sense, to attribute the result to X as having been caused by X’s behavior.
Taken by itself this attribution does not involve even the slightest sugges-
tion of a judgment regarding the subjective blameworthiness of the action.
It is possible that the unlawful act might have been committed under cir-
cumstances excluding all guilt on the part of the actor. Therefore, as a
purely modal element of the meaning of law, accountability involves
nothing more than what is required in general for this formal jural imputa-
tion. For this reason we can say that the unlawful act is indeed the act of X
which has intruded in a causal manner into legal life.

Jural attribution always presupposes accountability. But the concrete
standard that is applied in this context differs in principle, on the one hand,
from a purely causal judgment and a judgment that something is unlawful
and, on the other hand, from the judgment of fault or guilt. And that stan-
dard is always historically determined. The determination of causation
and unlawfulness proceeds on the basis of the general standard of the legal
order oriented to the normal person. The judgment of guilt or fault either
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proceeds according to the particular standard that ought to be applied to
this specific person or, where it is based on a general standard (as is often
the case in civil law), in each case there is required to be exercised the de-
gree of care that might be expected of this specific person. In the latter
case, the true ascription of fault is to be found in the very application of the
general norm of care to the particular case of the wrongdoer who must
therefore be allowed to show absence of fault.

With reference to civil law, some writers consider responsibility to be
possibly dependent upon the accountability of the actor because of the un-
lawfulness of an act and failure to perform agreements. In addition they
also only mention accountability here solely in connection with the deter-
mination of fault. Departing from the prevailing view, they then suppose
that no accountability is required for fault in these cases and that fault is
determined solely according to the standard of the normal person (cf. L. C.
Hofmann, Het Nederlansche Verbintenisrecht (1941), 318; cf. the authors
cited there in note 2). This conception appears to be supported by para-
graph 1, article 1483 of the Civil Code which excludes appeal to the nul-
lity of contracts entered into by minors, or persons who are lacking mental
capacity, with reference to contracts that result from the commission of a
criminal offence or from an act that caused loss to another.

Nevertheless, it must be immediately clear that in these cases also we
are actually talking about jural attribution and, by implication, account-
ability, which in a modal sense are necessarily implied in the concepts, of-
fense and act. If a minor or a mental patient is regarded as being responsi-
ble for the injury caused to other parties by the criminal act, then there is
an implicit recognition, at least with reference to civil legal accountabil-
ity, that this act can be imputed to them, that in this respect therefore they
are regarded as normal, responsible persons.

This would involve a fiction only if, from start to finish, accountability
was only allowed to apply in a particular sense and a subjective standard
was thus applied a priori.

The question of guilt or fault must be posed here in a completely differ-
ent way than it is put by Hofmann and his followers who, in actual fact, al-
low fault or guilt to be absorbed by unlawfulness. As we have seen, where
fault or guilt is established according to the general standard of care exer-
cised by a normal person, it also presupposes accountability of the partic-
ular person who performs the act. Minors who are under parental author-
ity or receive parental support, or the delinquent who is under a guardian,
may no doubt be regarded as individually accountable with respect to un-
lawful or illegal acts that inflict damage, to the extent that they are able to
appreciate the blameworthiness of their acts. Insofar as this is not the case,
the lack of individual accountability is jurally supplemented by the actor’s
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caregiver or guardian who, for this purpose, must be jurally one with the
actor. We shall return to this point later on.

Where, however, the actor in this situation is not at fault, in the sense of
negligently failing to take preventive measures, and yet the minor or the
minor’s guardian is still held civilly accountable, it is not possible to base
this accountability on fault but only on the unlawfulness of the act and the
causation of damage.

It is quite proper in the practice of civil law to require this accountability
whenever an inquiry is made into the reason for considering a person
other than the actor to be the one to bear responsibility for the damage. It
cannot be denied that in legal decisions where articles 1401 and following
of the Civil Code are applied, fault-based responsibility in practice is
sometimes resolved in material unlawfulness. In such cases legal science
must then conclude that the requirement of fault has indeed been set aside.
Scientifically, however, it is not permissible to eliminate the boundaries
between the concept of unlawfulness and that of fault.

Hence it is impossible, for example, to conceive the jural phenomenon
of guilt in its criminal-legal sense in isolation from biotic, psychical, logi-
cal, historical, social, and other elements, but even less so from the blame-
worthy directing of the wrongdoer’s will in contravention of socio-moral
norms. Yet guilt retains its own normative jural sense, and is never able to
be reduced to an emotional feeling impulse accompanied by a perception
of the assurance or the probability (or possibility) of the causal conse-
quences of the act (the so-called psychological concept of guilt). Nor is it
able to be reduced to guilt in a moral sense (a blameworthy lack of love for
one’s neighbor).

According to the established jurisprudence of the Hoge Raad, the no-
tion of the certainty or probability of the causal course of the act is found
to be an inherently jural one. Hence it is never merely a psychical feeling
of certainty or probability, but always a probability or certainty on the ba-
sis of an existing discernment between good and evil imputable to the
wrongdoer. It finds expression in the delict as the element of a jurally
blameworthy attitude of will, such as one is to conclude, according to the
normative standards of legal intercourse, from the circumstances wherein
the punishable fact has occurred.

Even though jural intent can never be understood apart from its connec-
tion with the sensory life of the wrongdoer, it remains, nevertheless, an in-
trinsically jural phenomenon.

Thus, where intent (dolus) is lacking and there is only culpable negli-
gence (culpa), it is impossible to establish the presence of a positive emo-
tional impulse or perception which could form the content of the concept
of guilt or fault. Therefore those who attempt to apply the psychological
concept of guilt to guilt of this jural type discover that they are compelled
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to take refuge in a theoretical fiction in order to conceal the antinomy in
which they have become involved.

If, instead, culpa, for lack of a positive psychological point of contact, is
conceived in a normative juristic sense, whereas intent involving a sense
of certainty or probability, as it is said, is not so conceived, then the unity
of the jural concept of guilt has been abandoned. The unacceptable con-
clusion would then be drawn that the more serious form of guilt (intent,
dolus) does not, while the less serious form (culpa), on the contrary, does
involve jural blameworthiness.

If certain psychologists are followed in seeking the sensory content of
culpa in a lack of proper social sensitivity, it is immediately apparent that
this lack of the proper social sensitivity already presupposes jural guilt or
fault, because it contains an anticipation to it. To be precise, you begin to
apply a normative standard which psychology can never obtain from the
structure of feeling itself. Only by applying the jural concept of guilt can it
truly be established that during the commission of a crime there is lacking
the appropriate state in the emotional life of the offender.

It is undoubtedly true that jural guilt can only exist on the basis of a nor-
mal emotional life in the offender. The requirement that a person be held
individually accountable, without which there can be no question of guilt,
allows us to see this indissoluble connection between guilt or fault and
feeling-life.

But in relation to criminal law, guilt retains its sphere sovereignty with
its own distinctive criminal legal meaning.

From the above encyclopedic determination of the place of the jural
causal relation and the juridical phenomenon of guilt or fault, we are able
to draw an important methodological conclusion. This will be particularly
useful later on when we embark upon a separate treatment of the problem
of causality in law.

In the jural assessment of an unlawful act, whenever, and to the extent
that, fault or guilt, as a requirement of civil liability or criminal responsi-
bility, is assumed, the jural causal relation is governed by the phenome-
non of fault or guilt.

The judgment of unlawfulness will be deepened by the adjudging of
fault or guilt as being present and will be able to orient itself to a material
criterion (in civil law, for example, to the demand for good morals or due
care in legal intercourse.) This deepening and orientation to a material cri-
terion will be accompanied by a recognition that the causal connection be-
tween the unlawful behavior and the consequence will be conceived in a
relatively narrow manner.1
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Where, on the other hand, responsibility is not measured according to
the principle of fault but according to strict liability, the causal connection
will be conceived in a much broader sense and will not be judged accord-
ing to a subjective test but according to an objective-jural (and only a
jural) standard.1 For the risk principle, as will be observed during the
treatment of the jural subject-object relation, enables an objective causal
chain, which is not affected by human volition, to be ascribed to a legal
subject so as to make the subject accountable for its causal consequences.

To suppose that the question of causal connection can be treated en-
tirely apart from the principles of fault (or guilt) and risk, is to adopt an
unjuristic way of thinking. Where there is, jurally speaking, a question as
to whether a result has been brought about through guilt or fault, the issue
of guilt or fault takes precedence over that of causality. For, in a juridical
sense, guilt or fault is nothing but a deepening of causality and unlawful-
ness.

Yet this does not imply that causality, unlawfulness, and guilt or fault
coincide into one another. Even if (governed by the guilt or fault princi-
ple) an assessment of jural causality simply attributes a consequence to
the wrongdoer as “reasonably foreseeable,” in settling the question of
fault, it will nevertheless be the case that the wrongdoer must still be al-
lowed to establish his or her own innocence in respect of the consequence
that was reasonably foreseeable and of which he or she was the cause in a
jural sense, or with respect to the kind of behavior that is in conflict with
the “due care that is appropriate in social intercourse.” Furthermore, it is
always possible that the general norm of care may not be applied to the
particular wrongdoer because of special circumstances. Consider the de-
cision of the Hoge Raad in the so-called Grain Silo Case (Decision HR,
June 7, 1918, NJ 1918, 709; W10294).

In order to examine a shipment of grain, an office worker had himself
let down by a chute into the bin where the grain was being stored. Al-
though the workmen had warned him that it could be dangerous to de-
scend without a safety belt because of the gases that sometimes can be
emitted from grain, he refused to wear the belt. The office worker hav-
ing died from asphyxiation,2 his father accused the owners of the silo of
having committed an unlawful act because the workmen had allowed his
son to descend without a safety belt, even though this had been at his
own request.
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Unlawfulness and causal connection, from a juridical standpoint, were
undoubtedly attributable to the actions of the workers, in the sense that
the manner in which they had acted was formally in conflict with the
regulations, as well as materially in conflict with the safety require-
ments, since there was a reasonable expectation that their conduct
would have the result it produced. Yet the Hoge Raad affirmed the deci-
sion of the Hof’s-Gravenhage that the workers could be accused of
“weakness” but not “fault.”

If we look more closely at jural fault (or guilt) as an anticipatory mean-
ing-figure, then it appears that the moral anticipation which reveals itself
therein, in the first place, points to a moral meaning-figure which itself
displays an opened form. Considered from the Christian standpoint, in
moral fault or guilt which betrays a blameworthy failing of a person’s in-
ner attitude with respect to the norm of love of one’s neighbor, there is,
undoubtedly, an anticipation of guilt in the sense of faith (refusing to lis-
ten to God’s word) which, in turn, points above time to the revelation of
the guilt of sin before God in the root of the creation.

In a closed, primitive stage of human activity there is no place for guilt
either in a jural sense, or in a moral sense, or in a faith sense. A real sense
of sin cannot display itself here. In the jural figure of guilt, in other words,
we encounter an opening process which cannot have any conclusion in
time but which appears to take its point of departure in the supra-temporal
root of creation.

And what we have established here concerning jural guilt or fault also
holds true for all normative anticipations of the various law-spheres with-
out exception.

For example, even the opening up of logical thought into theoretical,
scientific thought ultimately anticipates an opening up of faith, whether it
be in an apostate or a good direction.

And faith points beyond itself to the revelation of the firm ground and
origin of the truth in the religious center of existence.

There resides here a difference in principle when comparing the non-
normative anticipations which operate in the prelogical law-spheres. If we
take, as an example, the movements of a plant growing in the wild, then
we discover in these movements a clear anticipation to the biotic develop-
ment of this natural organism.1 But the organic life-function of the plant
itself in its natural state continues to display a closed form. This life-func-
tion itself does not anticipate the subjective function of feeling because in
its natural state the plant has no subjective feeling-life. Here a further
opening up can only take place through the instrumentality of humankind
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with respect to the object-functions of the plant. As we have already seen,
however, matters are entirely different with respect to the normative antic-
ipations.

In the cosmic order of time, we might say that the entire process within
which the normative anticipatory spheres of the various law-spheres are
opened up is ultimately governed by the leading of faith-disclosure.

We must, however, take note of a second peculiarity of the opening pro-
cess within the normative anticipatory spheres. To put the question more
precisely: In which law-sphere does the opening process of the normative
anticipations arise? This is a question that bears upon the temporal order
of the law-spheres.

We discovered earlier that in this temporal order there are two direc-
tions which have been called, respectively, the anticipatory and the retro-
cipatory (or founding) directions. It must now be observed that the open-
ing process within the normative law-spheres is always founded, in the
retrocipatory direction of time, in the historical law-sphere. Development
of the historical level of culture is the condition without which the open-
ing up of the later law-spheres cannot occur. Only the opening up of the
faith function is excepted from this cosmic founding. It is impossible to
successfully introduce deepened principles of law, morality, social inter-
course, language, economy, or art into a primitive society if the historical
level of that society has not first been opened up by means of formative
education.

Also, the opening up of the logical law-sphere is unilaterally dependent
upon that of the normative anticipatory spheres in historical develop-
ment.1 It is impossible for abstract thought to develop in a people without
its historico-cultural level having been opened up and developed. But it is
not impossible for a historical opening up of culture to begin without the
foundation of science. One need only reflect upon the formation of the
Frankish kingdom under Clovis. With respect to the founding direction of
time, the historical law-sphere is indeed the hub of the entire process of
disclosure, while viewed from the side of the anticipatory direction of
time, this entire process is subject to the leading of faith.
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In order to give ourselves a clear insight into this state of affairs, we
must devote a few paragraphs to the modal structure of the historical as-
pect, to the aspect of faith, and to the place that must be assigned to both in
the process of development of the normative anticipatory spheres.

2.2 Law and History: The Relationship of the Science of
Legal Dogmatics1 to the Science of Legal History

In the foregoing we have consistently proceeded on the assumption that
history represents only a modal aspect of temporal reality and as such is
contained in its own law-sphere.

This assumption, however, is diametrically opposed to current opinion.
According to the latter, history is thought to embrace at least all of the nor-
mative aspects of temporal reality, insofar as it is assumed that science and
languages, forms of social intercourse and economy, art and positive law,
as well as positive morality and conceptions of faith are in the grip of a
historical process of change and development, and as such are intrinsi-
cally historical phenomena. For those who adopt this traditional stand-
point it is not necessary to lapse into a positivistic historicism which does
not have an eye for anything but the changing historical facts, and does
not acknowledge in the course of history any connection with supra-tem-
poral “values.” It is possible, for example, to adopt an idealistic standpoint
and to believe in an eternal, supra-temporal world of rational ideas, ideas
of truth, justice, moral freedom, beauty, and holiness. The latter are sup-
posed to express themselves, to a greater or lesser extent, in the temporal
course of historical development, or at least to give history its meaning in-
sofar as the historical facts and events ought to be viewed in relationship
to such “values.”

But, within the actual course of positive science’s development, so
deeply rooted is the conception that the positive forms of social inter-
course, the various languages, the positive forms of economic and jural
life, of art, morality, and faith are essentially historical in character, that it
seems to be a completely hopeless undertaking to begin lodging an objec-
tion against it.

Nevertheless, the following consideration alone ought to give rise to
doubt as to the correctness of this conception. It may be undeniable that
science, social life, economic life, the life of art and law, the life of moral-
ity and faith have a historical development; but this hardly establishes that
they are completely absorbed by historical development. If, for example,
it were assumed that positive law, presently in force in the Netherlands, is
a purely historical phenomenon, then the science of positive law would
have to be absorbed within the scientific descriptions of legal history.
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This conception has in fact been defended and even has representatives
amongst outstanding contemporary legal historians. But to date it has
never been able to gain credence outside this circle. It is already refuted by
the fact that the science of legal dogmatics, which investigates the positive
law of an established legal order, and on which scientific jural con-
cept-formation proper (founded on the general theory of law and the phi-
losophy of law) and the development of legal doctrines must depend, is re-
quired to adopt an entirely different method than that of the science of his-
tory. The current view of the task of the science of law, nevertheless, is
still this; that for scientific, systematic knowledge of a positive legal order
in its internal coherence, the investigation of the historical development of
existing legal institutions is indeed necessary, but that this investigation
for the scientific jurist is, nevertheless, only able to serve as a supplemen-
tary science. We do not have to stop, however, with establishing the actual
existence of the science of legal dogmatics alongside the science of legal
history. Instead, we can go further and combat the overemphasis of the lat-
ter, which led to a historicist conception of legal science’s field of investi-
gation, with the much more appropriate weapon of immanent critique.

The attempt has been made to reduce positive law, law actually in force,
to a completely historical phenomenon. But in what respect then does the
history of law differ from the history of art, or the history of language, or
the history of economics? Is it not objectionable to attempt to derive the
criterion for distinguishing these fields of investigation from the changing
historical phenomena? Rather, legal historians have in advance delimited
their field of investigation, at least in a modal sense. Legal historians set
out to investigate the historical development of the positive legal institu-
tions of a particular society in successive periods of time. But in order to
do this they must already understand how the jural aspect of society is dif-
ferentiated from the nonjural aspects. In other words, they must have al-
ready placed, at least intuitively, a concept of law at the foundation of
their investigations before they can delimit their field of investigation. For
is it not true that legal historians cannot carry out their task in a satisfac-
tory manner if they do not see the historical development of positive law
in the most intimate connection with that of the economic institutions, the
forms of language, the forms of social intercourse, the conceptions of faith
and morality of the period to be investigated? Nevertheless, it cannot be
contested that these fields of historical investigation are only able to per-
form a supporting role for the science of legal history.

Therefore, however it is viewed, the field of legal history cannot be de-
limited from other fields of historical investigation according to purely
historical criteria. Instead, legal historians must already have a concept of
the jural aspect of reality before they can initiate their investigations. Nei-
ther can they derive this concept from the various subjective conceptions
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concerning the essential character of positive law, which certainly differ
from each other in the various periods of time. After all, the concept of law
is an articulated concept of a theoretical kind and as such cannot be de-
rived from ordinary experience. It would be necessary therefore to seek
these subjective conceptions in the various phases of reflection in the phi-
losophy of law. Naturally, these conceptions always have the closest con-
nection with the historical course of development of society. In this re-
spect, it is entirely true that the subjective concept of law has its own his-
torical development, as does the science as a whole.

But this undeniable truth provides the most powerful argument against
the historicizing of the modal structure of the jural law-sphere. Does not
the subjective concept of theoretical truth also have its historical develop-
ment? However, if theoretical truth, or even the concept of it, were itself
no more than a historical phenomenon, then a truly theoretical science of
history would become an impossibility. To the perennial question, What
is truth? there would have to be the skeptical answer, What happens to be
regarded as the truth by anyone in the course of historical development.
But this statement is self-refuting because it makes an appeal to the valid-
ity of a permanent truth that does not change in the course of historical de-
velopment.

And so a scientific delimitation of legal history would also become im-
possible, if the jural aspect of reality itself were not outside the historical
aspect.

It must be remembered, furthermore, that there exists not only a science
of legal history but also a sociology of law, a psychology of law, a science
of legal logic, etc. Just as some legal historians have attempted to absorb
the science of law into the science of history, so some legal sociologists
have attempted to do the same with sociology, just as legal psychologists
have thought to reduce it to psychology, legal logicians to the logic of law.
No one of these is any more possible than any other.

Now, from the standpoint of the position we are attacking, it is indeed
possible to say, “Your criticism pertains only to a historicizing of the con-
stant modal structural-elements of law. There are, however, a good num-
ber of the representatives of the standpoint you are attacking who do not
go this far, but only ascribe to law a historical character in its variable,
positive manifestations of Dutch, German, English law, etc.”

This objection is well taken. However, those who represent this moder-
ate historical standpoint have, in so doing in any case, admitted that the
very fundamental concepts of law, in which the modal structural-elements
of law in question are conceived, cannot be derived from the science of
history but must possess a supra-historical sense.
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In the meantime, this admission is not found to be at all satisfactory.
What is to be gained, after all, if only the abstract modal structure of the
jural law-sphere is preserved from being invaded by the territory of
changing historical phenomena, whilst, in the meantime, the variable con-
tent of positive law is completely abandoned to the historical viewpoint?
On that account, the very nature of law would have become a theoretical
abstraction, a mere category of thought. At the same time, it would always
remain possible to dispute that temporal reality itself truly possessed a
jural aspect contained in a unique law-sphere.

Therefore we must set our criticism of the standpoint in question upon a
still deeper foundation. What is meant when we say that positive law has
its own history? In order to answer this question it is first necessary to
know what we truly ought to understand by history.

2.3 Law and History: The Modal Structure of the
Historical Aspect1

To the question, What is history? there is an immediate response gener-
ally forthcoming in everyday life: That which has happened in the past.
This answer is oriented exclusively to the naive attitude of experience,
which, as we know, is directed not to the theoretical distinguishing of
the modal aspects of reality but to concrete events. For this very reason,
however, it does not adequately serve as a theoretical delimitation of the
field of investigation for the science of history. First, it is not the case
that history is limited to the past. This is appreciated even within the na-
ive attitude of experience. It may indeed be true that in everyday life
one may say of something that it is finished once and for all. “This now
belongs to history.” By this is meant, “This now belongs to the past.”
But it is just as true that in daily life, for example, on the occasion of
some important event in national or international life, that no objection
is raised against saying, “Today we are experiencing a historic event.”
Here there is a recognition that history also relates to the present. In-
deed, it is even possible, without objection, to speak of the historical fu-
ture of a people.

In the second place, the territory of history cannot be delimited accord-
ing to the criterion, what has happened. We have already demonstrated in
part 1.1 that actual events in principle function simultaneously within all
aspects of reality. A block of stone falling, considered as a purely natural
phenomenon, is not a historical event. But it can acquire an actual objec-
tive-historical significance if, for example, a piece of human culture is de-
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stroyed or a leading statesman is killed by the falling stone. In such cases,
the natural phenomenon in question also displays its historical aspect.

So every human act displays a historical aspect alongside several which
are themselves nonhistorical. One need only think of activities such as
eating, smoking, writing, reading, etc. In the early Middle Ages, for exam-
ple, the act of printing books was not yet known. The discovery and ac-
ceptance of printing in our society is undoubtedly a developmental pro-
cess of tremendous historical significance which also gave reading a new
historical form. But the concrete activity of reading manifests, in addition,
many other modal aspects, such as the physical, the biotic, the sen-
sory/psychical, the logical, etc., which are not themselves of a historical
character, even though they stand in an unbreakable relationship with the
historical aspect.

Precisely because actual people, acts, events, things, and societal rela-
tionships function in the course of historical development, it is of crucial
importance to know what is the modal meaning of history. The question is
not concerned with what is involved in historical development, but how it
takes on a historical character. And for this purpose it is necessary, before
starting with concrete reality itself, to direct attention to the diversity of
the fundamental modal aspects in which this concrete reality functions.

For concrete reality also functions in the organic aspect of life, the as-
pect of movement, the aspect of feeling, the logical aspect, etc. It is as
great a mistake to view a concrete human act as being exhausted in the as-
pect of movement, or in the aspect of life, as it is to think of it in its
multi-faceted temporal reality as being entirely enclosed by historical de-
velopment. The historicist standpoint primarily bases itself on the concep-
tion that true time is that of historical development or becoming. So it is
then reasoned that everything is embraced by historical time in which the
great stream of past, present, and future allows the entire course of life to
unfold in a succession of moments. By contrast, the natural-scientific con-
cept of time is not supposed to be an authentic concept of time but instead
the construction of events in a fixed, spatial line.

In modern historicism it is assumed that historical becoming is the typi-
cal human mode of existence and that within it is revealed characteristic
human freedom to project for itself the future, in contrast to the bare
events of nature which lack this freedom and which take place according
to a prescribed causal order. Such a position is held by Oswald Spengler,
Martin Heidegger, and others. In any case, historical time is here identi-
fied with true, authentic time.

As we have demonstrated earlier, it is this very identification that is
mistaken. The historical order of time is simply a modality of all-em-
bracing cosmic time. Not even succession is characteristic of the histori-
cal mode of time. As a matter of fact, we discovered this in all of the
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modalities of time, beginning with kinematic time. It occurs in the or-
ganic time of development, in the duration of feeling, in the logical pro-
cess of thought, in symbolic time, in the time of social intercourse, in
economic, jural, aesthetic time, etc. The succession that is encountered
in the historical order of time depends for its uniqueness exclusively on
the modal meaning of the historical aspect.

It is undoubtedly correct that one cannot speak of history without ref-
erence to human freedom so as not to be restricted to the limits of what
is given within nature but what is active in the making of projects for
the future. However, that is no reason in itself to identify as history ev-
erything in time that transcends what is given in nature. Instead it is the
modal meaning of the historical aspect that determines the “how” of all
phenomena of historical becoming. The “what,” that is, the concrete re-
ality that functions in this modal aspect is always more than simply his-
torical because it embraces all of the aspects of the temporal cosmos.

It is therefore advisable to make a distinction between history as the
course of concrete events (what has happened) and the historical aspect
in which it functions.

First it is necessary to give a more precise account of the modal
meaning-nucleus of this aspect. This meaning-nucleus cannot be discov-
ered, in any case, where current opinion seeks it, in “becoming” or “de-
velopment,” because without further qualification both of these con-
cepts lack any modal precision and are thus susceptible to a variety of
interpretations. The concept “development” is first encountered in the
biological sense of the organic development of life, in which we discov-
ered an analogy of the meaning-nucleus of movement. With respect to
the concept of “becoming” (genesis), we primarily have in mind the de-
veloping within time of the structure which God has incorporated into
the creation. On the basis of the divine act of creation, which does not
itself fall within time, there follows the development of God’s creatures
in cosmic time, the development of the potentialities of creation into
fully developed creatures. But even this becoming is not actually re-
stricted to one aspect; it embraces all of transitory reality with regard to
all of its aspects. Historical becoming is simply an aspect of this genesis
and must therefore receive its modal profile from the meaning-core of
the historical aspect.

Now every attempt to delimit the territory of the science of history
over against that of the “natural sciences” has come up against the mo-
ment of culture. Indeed, within the framework of the humanistic
ground-motive of nature and freedom, the distinction has been made en-
tirely in these terms. Here “culture,” however, was not conceived as a
modal aspect of reality but rather as another kind of reality, a “spiritual”
one, in contrast to the reality of nature.

Thus no distinction at all was made between the cultural aspect and
reality. Reality certainly functions in the aspect of culture, but always
possesses, in addition, individuality-structures that embrace all of the
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aspects without exception. This is a trap for all the “isms” in philoso-
phy. Following this path, biologism arrived at an unlimited extension of
the concept “life.” The well-known German biologist Woltereck, for ex-
ample, declared:

Spiritual-psychical phenomena, accomplishments, products, belong to
life just as much as, for instance, shell formation or the movement of
protozoa. A temple or a book, a sonnet or a strategic plan are phenom-
ena of life, the accomplishments of living beings; literally, the same
holds true for the building activity of termites. Those who refuse to be
instructed by this similarity will scarcely be in a position to arrive at a
complete understanding of the extent and the content of the concept of
life.1

Here again there is no distinction whatsoever between the biotic aspect
of reality and the individuality-structures which function within this as-
pect.

The Historical School came to identify “culture” and “spiritual” reality
mainly because, from the very beginning, it had tied culture to the national
folk community and had identified that folk community, which itself is a
concrete form of human society, with cultural community.

But a folk community also possesses a total individuality-structure that
functions in all aspects without exception and thus can never be identified
with its cultural aspect.

Even von Savigny was forced to acknowledge that the science of legal
dogmatics cannot coincide with the science of legal history. He therefore
sought a criterion that might serve to distinguish the two fields of investi-
gation from each other. This criterion, however, could then no longer be
derived from the modal structure of reality because there was a develop-
ing awareness that both of these sciences were directed to the investiga-
tion of the same historical, “cultural reality.” There remained therefore
only a subjective, methodological criterion, a distinction in the subjective,
theoretical manner of viewing “historical reality.” The historical manner
of viewing law was supposed to conceive historical legal material as suc-
cession, the succession of its phases of development. By contrast, the sci-
ence of legal dogmatics was supposed to view it in its simultaneity. In this
way the science of legal history was supposed to follow the genetic while
legal dogmatics was supposed to follow the systematic method of investi-
gation.2

This criterion, which even today is quite generally followed, gets us ab-
solutely nowhere. In the first place, the concepts “succession” and “simul-
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taneity” are subject to all kinds of interpretation, apart from a definition of
their modal meaning. For example, they are even used in physics, but the
physical concepts of succession and simultaneity certainly cannot be used
by the historian of law and for legal dogmatics. Furthermore, even when
its modal meaning has been defined, the criterion in its generality is itself
certainly not accurate. The historian also, in a real way, must take into
consideration the simultaneity of historical events; and legal dogmatics
just as surely must take account of the succession of legal facts and legal
norms (think, for example, of the concepts “continuing delict” and “provi-
sional law”).

The opposition genetic-systematic also reveals all its defects once it is
subjected to critical analysis. All scientific investigation possesses a
systematic character. Not even the historian can work unsystematically.
The Spanish author Ortega y Gasset, though strongly historically ori-
ented, defined the science of history itself expressly as the systematic
science of human life (a definition that is, by the way, truly historicist!).
Those who do not conceive a historical phenomenon theoretically in its
historical connections, but as a fact that stands in itself, do not provide a
scientific description of history but only write a “potpourri” of news
items. Indeed, but the very question at issue is, What is this modally de-
fined difference?

The same holds for the genetic manner of viewing things. The science
of law has its own formulation of the genetic problem in the doctrine of
the sources of law. Here it is not a question of the historical but of the
jural origin of positive law and the manner in which it comes into be-
ing.1 By a systematic treatment of this doctrine we shall observe how
the Historical School introduced a fundamental confusion, simply by
losing sight of the jural character of the sources of law and by interpret-
ing the jural process of origination in the formation of law as a historical
process of development.

In modern times the attempt has again been made to divide the “cultural
sciences” (that is to say, all those special sciences that are oriented to cul-
ture in contrast to nature), from a methodological point of view, into typi-
fying and individualizing ones. The former then would supposedly adopt
a typifying method in which the individual cultural phenomena are
brought under a general type. The latter, on the contrary, would be ori-
ented to an individualizing method in which it would be a question of de-
scribing what is strictly individual in this phenomena.

It was thought then that the science of legal dogmatics and also, for ex-
ample, the science of economics could be put under the rubric of the typi-
fying group, and that the strictly historical sciences, by contrast, would
have to be associated with the individualizing group.
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But this criterion too is completely inappropriate to delimit legal dog-
matics from legal history. Legal dogmatics can never be satisfied with an
abstract schematism, with a typology of legal life; on the contrary, it must
always conceive of legal norms and types of legal facts within the process
of their ultimate concretization in the individual case. The scientific jurist
must learn not only to conceive a legal relationship in its abstract type but
also in its concrete individuality.

The earlier conception in legal science that legal rule, the legal facts of
the case, and legal judgment relate to one another as a logical major prem-
ise, minor premise, and conclusion has now generally been abandoned. It
may certainly not be exhumed from its grave as representative of the es-
sential character of the jural-dogmatic method in contrast to the historical
method.

On the other hand, the historian too must work with type-concepts. One
need only think, for example, of concepts such as renaissance, feudalism,
early capitalism, etc. So it appears that all of the difficulties in which
historicism becomes entangled, when it attempts to delimit the true field
of investigation of the science of history from that of the science of law
and other sciences that have to do with the normative aspects of reality, is-
sue from the overextension of the concept of culture, making it into a
pseudo-concept of reality which embraces all of the normative aspects.
Culture is not a kind of reality but only a modal aspect, a “way” of being.

What then are we to understand, by culture? It is simply this: a control-
ling manner of giving form to an existing material according to a free pro-
ject.

When Aristotle construed the ancient polar ground-motive of Greek
thought in terms of the form-matter schema there was already inherent
within it an attempt to render harmless the ancient matter-motive of the
nature-religion over against the form-motive of the culture religion by
conceiving matter as purely complementary to form, as the “material” of
form. This complementary relationship of form and material is indeed
contained in the modal meaning of the aspect of culture.

There are indeed “forms” (forms of bodies) in the inorganic world and
in the realm of plants and animals. But here, at least insofar as we consider
the subjects and not the objective things that they construct, there is no
trace of a relation of form and matter because the things of nature and the
beings of nature are an integral product of creation and not simply the
product of divine form-giving.

Only those things that are formed by plants and animals could be com-
pared to culture. A bird, for, example, uses certain materials for building
its nest. But animal form-giving is different in principle from cultural
form-giving because animal forming through the ages has a rigid, uniform
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character; it is carried out purely by instinct, whilst culture formation pos-
sesses the character of free control according to a project. Only free con-
trol should, strictly speaking, be regarded as the modal meaning-nucleus
of “culture,” since the moment of “form-giving” already has an analogical
character.1 But free control can only reveal itself in giving form and there-
fore these two moments of meaning belong indissolubly together in the
modal structure of the historical aspect.

When we speak of “free” control, it is certainly not the humanistic mo-
tive of freedom we have in mind. All that is meant is the ability to intro-
duce variations according to one’s own project in a free way.

That in “free control by means of giving of form” we have indeed hit
upon the modal meaning-nucleus of the historical aspect appears from the
fact that, on the one hand, all earlier law-spheres point forward in their
historical anticipations to this central meaning of culture, whilst, on the
other, all later ones point back to it in their historical analogies.2

The method of analysis adopted here, which could be described as the
confrontation method, puts us in a position to discover in a precise manner
the meaning-nuclei of the various law-spheres.

Thus we discovered, as a historical anticipation in the modal structure
of the logical law-sphere, the moment of logical control, a moment which,
as we saw, is able to develop itself initially in the systematic giving of
form to the material to be investigated by scientific thought. This moment
of logical control is lacking in prescientific thought.

In the modal structure of the psychical law-sphere, with its meaning-nu-
cleus of feeling, it is also possible to discern the moment of formative con-
trol as a true anticipation to the historical aspect. That is to say, we discern
it in the free feeling of form, on which rests the entire possibility of the
higher formation of feeling-life in education, and which stands in an indis-
soluble interconnection with the disclosed historical stage of a society’s
development.

At a primitive level of culture it is as impossible to point out a differenti-
ated feeling of form as it is to discern differentiated legal, moral, or aes-
thetic feeling. Instead, all of the feelings that are related to the normative
aspects are only represented here in an undifferentiated feeling of solidar-
ity of a tribe, a sib, or a clan. This has been pointed out emphatically by de-
velopmental psychology, that is, that area of psychology which studies
the historical and genetic development of psychical life.

Encyclopedia of the Science of Law, Volume 1

144

1 The moment of form only appears in its original sense in the structure of the spatial
aspect. Physical, biotic, and sensory-psychical forms are already analogies of the
spatial form or spatial figure.

2 Editor’s note: See the glossary regarding use of the terms anticipations, retrocipa-
tions, and analogies.



On the other hand, in the modal structure of all law-spheres that are
founded in the historical law-sphere, we necessarily encounter once again
the moment of form (in the sense of free control) as historical analogies.
Forms of language, forms of art, forms of law, forms of morality and
forms of cultic faith are not only encountered when the level of a culture
has been deepened but in primitive, yet-to-be-opened cultures also. Thus
it is apparent that what we are dealing with here are historical analogies
and not anticipations. From the unique character of the analogies in ques-
tion it appears that here there is indeed no free formative control in an
original historical sense but only analogies of culture-forming.

I want to demonstrate this with reference to the relationship of legal
forming and historical culture-forming. It has been established that legal
forming is grounded (founded) in historical culture-forming and thus can
never be considered apart from it. But there remains, nevertheless, a clear
modal distinction between them. Giving form to history requires power or
historical influence. Formers of history are those who have power, in fact,
as we shall see, power over persons. Legal forming, in its turn, demands
legal power or jural competence. We shall see later on how this legal
power therefore is also an essential characteristic of every legal source as
a jural originating form of positive law.

Now legal power, considering its jural qualification, is a truly historical
analogy of power in its original sense. It always rests on the foundation of
historical power, but it cannot be reduced to it. Those who, in a historicist
fashion, attempt to do this end up identifying power and law. Theoreti-
cally, it leads to the infamous antinomy because legal life never allows it-
self to be ruled by brute power.

Without doubt we have here established that the modal meaning-nu-
cleus of the historical aspect is free control by means of the giving of form.

If, in this connection, attention is focused upon the subject-object rela-
tionship, on the subject-side of the historical law-sphere, it becomes im-
mediately clear how the so-called natural things also possess a potential
historical object-function, which is first disclosed by means of the subjec-
tive cultural activity of humankind as a historical subject.

To subjective, controlling form-giving corresponds the objective cul-
turally formed object, or the objective cultural fact, that is to say, an occur-
rence in nature such as a flood, a volcanic eruption, etc., which acquires an
object-function in human culture because it enters into a relationship with
subjective cultural activity as a support or as a hindrance. It is therefore
possible to understand the following proposition: wherever the tool is dis-
covered as a cultural object we find ourselves within the territory of his-
tory.
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We must now undertake a short investigation of the analogies that are
observable in the modal structure of the historical aspect. Our method in
uncovering the analogies has always been to demonstrate how a mean-
ing-nucleus first delineates itself in the successive order of these analo-
gies. Nevertheless, the analogies always remained qualified and deter-
mined by this meaning-nucleus.

Then we pointed to the difference in principle between cultural and ani-
mal form-giving. Cultural forming appeared to be qualified by formative
control, in contrast to the instinctive and static character of animal
form-giving. Here there already appears the indissoluble connection be-
tween the historical and the logical aspects, a coherence that must express
itself in a logical analogy within the modal structure of the historical as-
pect.

There is no free, controlling giving of form apart from the ability to dis-
tinguish logically! Therefore nothing can be a subject in history that is at
the same time not a subject in the logical law-sphere. The notion of “natu-
ral history,” which is supposed to include not only the geological develop-
ment of the layers of the earth but also the organic development of the
realm of plants and animals, can only be attributed to the earlier men-
tioned historicist identification of the evolutionary process of develop-
ment (genesis in the narrower sense) with historical development. In the
same fashion, the Romanticist freedom-idealism aimed to conquer the old
deterministic science-ideal in natural science by conceiving “nature” as a
product of development from “free creative potentialities,” a product of a
“natural history,” which is supposed to be merely the gateway to the his-
tory of culture.

The logical analogy in the modal structure of the historical aspect re-
veals itself first in the moment of historical attribution. In the historical
process we do not reckon our way through an entire series of causal fac-
tors, but we attribute great cultural deeds to individuals as well as to col-
lective historical subjects. After what was observed earlier concerning
jural attribution as a logical analogy, we do not have to elucidate this point
any further. Again it is to be expected therefore from the outset that we
would also discover in the modal structure of history the analogy of the
previously discussed logical contrarieties, which, as we have seen, can
only be discovered in the normative aspects of reality.

This point is of the greatest importance because, by employing this
modal structural analysis, we can expect clarification of the disputed point
as to whether normative significance must be attributed to historical de-
velopment, and if so, to what degree.
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This controversial point has arisen especially since Friedrich Julius
Stahl,1 adopting the approach of the Historical School, set forth the propo-
sition that historical development should only have secondary normative
significance attached to it.

According to him, we are obliged to piously respect whatever has de-
veloped outside of human contrivance by means of the quietly working
supra-personal powers of custom or tradition in the thread of historical
continuity because the leading of God in history (Gottes Fügung) is sup-
posed to be revealed here. At this point Stahl ties in with the thought al-
ready expressed by Fichte that history does not know any laws in the sense
of universally valid rules, but that there is here asserted an irrational, hid-
den law-conformity in the sense of a divine providence. Expressed in a
less Christian manner, this divine providence was also viewed as the
Schicksal or the fate of a people.

Stahl himself observed the danger of such an appeal to God’s guidance
because even the revelation of evil in history does not fall outside of that
guidance. Thus he took the Decalogue as the revealed will of God, as the
primary norm of activity, and he placed historical development as a sec-
ondary norm under the judgment of moral law. If historical development
does not come into conflict with an expressly revealed commandment of
the moral law, then we must accept it as a norm.

Sharp criticism was brought to bear on this view of history by Leendertz
in his thesis, The Foundation of Governmental Authority in the Anti-revo-
lutionary Doctrine of the State (Leyden, 1911).2 The neo-Kantian profes-
sor van der Vlugt was his promoter. Proceeding from the Kantian dualism
of empirical reality (fact) and ideal norm, Leendertz argued that the
anti-revolutionary view of history denied the boundary between fact and
norm and ended up by accepting the fait accompli.

In spite of the unacceptable Kantian separation of “norm” and “fact of
nature,” conforming to the humanistic ground-motive of nature and free-
dom, there was nevertheless in this criticism the following element of
truth: in conformity with the Historical School, Stahl conceived the norm
of historical development in an irrationalistic fashion as a product of the
subjective development of the national folk spirit in the historical process.

The irrationalistic conception always attempts to reduce the law-side of
a law-sphere to the subject-side as it reveals itself in its individuality.

In the nature of the case, such an irrationalistic conception of the norma-
tive meaning of history is unacceptable from our standpoint. The subjec-
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tive course of development in history can never be the norm of action. Iftive course of development in history can never be the norm of action. If
history is embraced in a normative law-sphere, we shall have to search for
the norms of historical development not on the subject-side but on the
law-side of this law-sphere.

But the question whether the historical laws in this sense bear a norma-
tive character and thus whether the historical facts also bear a normative
sense, that is to say, are only able to be understood in subjection to these
norms, cannot be answered in a satisfactory way before we have learned
to understand the place of the historical aspect in the temporal world-or-
der.

We can now set forth the following thesis: All law-spheres which are
founded in the logical law-sphere necessarily bear a normative character
because the logical analogy of contrariety, between what ought and what
ought not to be, applies to their modal structure.

This normativity would be impossible if the laws of these law-spheres
did not manifest the character of norms or rules, of what ought to be. For
this very reason therefore these laws cannot have the character of “natural
laws” because the latter cannot allow for either accountability or responsi-
ble subjects nor the possibility of being responsible for breaking the law.
Even on an initial glance, it is clear that this is indeed the case with the
contrarieties: logical-illogical,1 grammatically correct-grammatically in-
correct, polite-impolite (e.g., proper-improper, gracious-ungracious, so-
cially acceptable-socially unacceptable, tactful-tactless), economical-un-
economical, beautiful-ugly, just-unjust, moral-immoral, believing-unbe-
lieving.

That this kind of opposition of normative contraries pertains to the
modal structure of the historical aspect as a true logical analogy cannot be
denied. It comes to expression here in the contrast between historical and
unhistorical. The anti-normative character of the latter expresses itself in a
pregnant fashion in the terms “reactionary” and “repristinating.” This is
because historical reaction or repristination involves a desire to seize upon
dead elements from the past contrary to the norms of historical develop-
ment.

A typical example of such a reactionary attitude contrary to the norms
of historical development – the modal content of which, for the moment,
is unknown – was presented by the counter-revolutionary spirit at the time
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of the Reformation. Both liberalism and the anti-revolutionary move-
ments, each from its own standpoint, lodged objections against this coun-
ter-revolutionary movement. The latter did not limit itself to opposing the
principles of the French Revolution; it also thought it could blot out every-
thing that the revolutionary formers of history had brought into being “in
the course of historical development.” They wished to revert to the so-
called feudal system of the old regime. In doing this they lost sight of the
fact that this system was already a historical anachronism even at the time
of the outbreak of the Revolution.

It is now clear that reaction as an anti-historical (not a-historical)1 atti-
tude can only have meaning if truly historical norms do indeed exist,
whose modal meaning does not allow itself to be reduced to norms from
other post-logical law-spheres.

Historical repristination as such is neither illogical, nor in conflict with
the forms of social intercourse, nor uneconomical, nor unaesthetic. Nei-
ther is it unjust, because the reactionary movement can very well hold it-
self within the limits of the legal order and can seek its goal with juridi-
cally acceptable means. Nor is it immoral, because it can be motivated by
a true love of the country. Its modal meaning can only be understood as a
historical one.

Unless consistently refusing to speak of reactionary behavior, a person
cannot deny the existence of truly historical norms without falling into
self-contradiction. But it is possible to deny the anti-normative meaning
pattern of historical repristination in theory. On the other hand, only the
sinful practice of human society requires everyone to acknowledge its ex-
istence. It is always the case that every repristination brings its destructive
influence to bear on the actual course of history. Reactionaries build on
quicksand because they view a dead past as if it were still a powerful his-
torical foundation. Indeed, they gain apparent success for a short period of
time, if they are able to get power into their hands; nevertheless, their
work will remain unfruitful for the future. After all, it is impossible to in-
fuse life into a dead carcass. So the reviving of the old system of caste un-
der King William I was not really a historically formative act. This system
had lost its historical basis and under the new circumstances could only
maintain a shadowy existence.

Therefore is historical development, nevertheless, a kind of natural pro-
cess? Not at all. For it is impossible to adopt a reactionary, unhistorical at-
titude with reference to natural laws. The levelling of a reactionary cul-
tural edifice and its replacement by a system that responds to the norms of
historical development does not take place by itself, as it does in a natural
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process; it demands once again the activity of free human forming in con-
formity with the normative principles of historical development.

Here we encounter a new characteristic of norms in contrast to natural
laws. In all of the normative law-spheres, the laws are given only in the
form of principles. They do not automatically bring about results in the
subjective course of events, as is the case in a natural process. They appeal
to the normative power of human judgment and require the giving of
form, positivizing by human will.

This forming and positivizing of modal, normative principles is always
founded in historical cultural development. It is for this reason that the
forms of language and social intercourse, the forms of economics, art, and
law, as well as the positive forms of morality continually vary with the de-
velopment of history without themselves taking on a modal-historical
meaning. As for the logical principles, the principle of identity (princi-
pium identitatis), the principle of contradiction (principium contradict-
ionis), the principle of sufficient reason (principium rationis sufficientis),
they all demand human forming only in the context of deepened, theoreti-
cal thought.

In logical controlling by the systematic giving of form, we have in fact
discovered a historical analogy.1 Theoretical giving of form to normative
logical principles occurs then for the first time in logic as a science, in
which there is the attempt to render the logical laws of thought into exact
formulas and to conceive them in their mutual systematic coherence.

Logic, also, has its historical development, beginning with the first at-
tempts of the Greek thinkers to give the logical principles a theoretical
form. Since then it has differentiated, in a synthetic sense, into a mathe-
matical logic, a logic of the science of language, a logic of legal science,
etc., and this process of differentiation has by no means come to an end.

In the pretheoretical attitude of thought there is, however, no question
of a theoretico-logical giving of form to the principles of thought. Never-
theless, these principles of thought are applied in an intuitive, though of-
ten very imprecise fashion. In the ordinary everyday attitude of thought,
illogical thought is indeed recognized, and there is an attempt to take logi-
cal principles into consideration. Even children ask for the sufficient
ground of a judgment (Why do you say that?), and they are quite capable
of noticing a logical contradiction in a story.

There is a fundamental confusion between logical principles of thought
and the scientific forming of them, between the logical and the theore-
tico-logical, when the proposition is defended that primitive, and non-
scientific thought, in general, does not yet recognize any logical princi-
ples.
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From the above mentioned state of affairs, it appears that, on the law-
side of the historical aspect and of all aspects that are founded in the his-
torical aspect, there is a peculiar interlacement of principles and subjec-
tive form-giving. This has been repeatedly misunderstood by the imma-
nence standpoint. So an untenable opposition was posited between the
“absolute” norms (logical, ethical, aesthetic), which are supposed to be
eternal and in need of no human forming, and “empirical” norms (positive
rules of law and social intercourse) which are supposed to have no abso-
lute value and to rest completely on arbitrary human convention. We shall
discuss this point in more detail later.

For present purposes it is sufficient to make the observation that the op-
position in question rests upon the separation of two moments which in all
modal norms belong unbreakably together, namely, the supra-arbitrary
principle and human form-giving.

The logical analogy in the modal meaning of history has been suffi-
ciently brought to light with the analysis of the normative character of his-
torical development. If we now investigate more closely the nature of free
formative control as the modal meaning-nucleus of the historical aspect,
then it appears that there is a difference between this forming, in its origi-
nal historical sense, on the law-side, and all-forming in the modal sense of
later law-spheres. The nucleus of the former, in contrast to the latter, is in
essence power-formation. But forming of language, social forming, legal
forming, and aesthetic forming do not involve power forming as such.
Power-forming is an original historical meaning configuration, which is
qualified by the moment of control. Power is having free control.

Law-forming implies competence in a jural sense. Forming of social
life implies the giving of an example and imitation. Historical forming,
however, involves power, and more specifically, power over persons.
That the competence of the (law-) former in the jural sphere, the example
of leading groups in society, etc., are founded in the historical forms of
power does not detract from the difference in meaning of these concepts.

Historical norms of development are not given form by just any individ-
uals but by those who possess power. Power, insofar as it is power over
persons, is a modal moment of meaning on the law-side of the historical
aspect, just as legal power or competence for legal forming is a modal mo-
ment of meaning on the law-side of the jural aspect.

On the subject-side of the historical aspect, power manifests itself only
in an objective direction as the mastery of the objective material to which
form is given by way of a free project (so-called Sachkultur). Such a sub-
jective power is more or less exerted by every cultural subject.1 But in it-
self it is not power that qualifies someone to be a history-former. The lat-
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ter is always power over persons which, however, often expresses itself by
means of power over things.

The personal power of the former of history should not be confused
with the simply psychical influence on the feeling-instincts of the mass,
although it is undoubtedly bound up with a psychical analogy which is
founded in this influence on feelings.1 Power over persons has already im-
pressed itself as a normative configuration by the logical analogy in the
meaning of history. It is no private matter which can be imposed in soli-
tude for one’s own personal pleasure. Historical power comes to expres-
sion only in the process of forming history and imposes on its bearers the
heaviest conceivable responsibility.

At the creation, the obtaining of power over the forces of nature was al-
ready imposed upon humanity as a normative historical task (Genesis 1:
26, 28). In this way God established an express ordinance for the process
of culture-forming, which further expresses itself in connection with the
culture of things (Sachkultur) in the advance of technology. Technology,
however, can only have an influence in the process of the formation of his-
tory if the technical inventors obtain personal power in the area of culture
in which they find themselves. For this purpose the mere mastery of the
powers of nature is not sufficient. A discovery that remains buried with its
inventor as a personal secret remains without influence in history. It must
find entry into human society; to this end inventors require the power-for-
mation in the circle of their contemporaries. They need power over per-
sons.

Historical power is, however, a modal pattern of meaning that appears
in all kinds of concrete forms, according to the particular nature of the cul-
tural circle in which it is operative. So the state enters, in a formative way,
into history by means of the power of the sword, the church by the way of
the spiritual power of faith, science by the power of thought, the great art-
ist by means of the power of aesthetic genius, the capitalist by means of
the power of a pool of capital, etc. But history-formation, in its unique
character, occurs in the course of a power struggle between historical tra-
dition and the progressive will of the shaper of history, in which the latter
experiences that history cannot be created in an arbitrary fashion but re-
mains bound to a supra-arbitrary principle for all cultural development.

The will of the former of history, any more than that of the former of
law, is not a willing in a psychical-sensory sense; it is a normative will-
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1 In the second volume of my De Wijsbegeerte der Wetsidee, I viewed power itself as
a psychical analogy in the modal sense of the historical aspect. After further
consideration I must acknowledge, however, that power is identical with the central
moment of the historical aspect.



forming that only represents an analogy of psychical striving and makes
its influence felt in the historical process of development to which the in-
dividual former of history is subjected. In its condensed form, tradition
embodies the treasures of the ages which have been gathered in the course
of centuries. New history-forming is possible only through exploring the
vital moments of this tradition. Revolutionary arbitrariness is not able to
form history. Naturally, it is possible, for example, for an invading people
to destroy the culture of a people they subjugate; nevertheless, its new cul-
ture-forming remains bound to its own historical tradition.

In the power struggle between tradition and the will of the history-for-
mer, the latter must subject itself to the developmental norm of historical
continuity. This was discovered by the history formers of the French Rev-
olution, as well as the modern Bolshevik rulers in Russia. Many arbitrary
revolutionary measures were cast aside by the historical stream of devel-
opment without leaving a trace. By contrast, truly edifying work appears
always to be subjected to the principle of historical continuity which pen-
etrates the present and the future with the cultural development of the past.
So the French Revolution could sweep away what remained of the feudal
system because this system had already historically outlived itself. The
establishment of the unified Netherlands in 1813 was undoubtedly part of
a line of historical development. On the other hand, the elimination of the
Christian-based calender in the French Revolution, for example, was a
purely arbitrary act which purposely broke away from the Christian tradi-
tion.

The developmental moment of tradition’s vital elements is a biotic anal-
ogy in the meaning of history, since the principle of development emerges
for the first time in the meaning of organic life. Historical development
occurs in cultural life. Yet behind the biotic analogy the analogy of move-
ment which finds its expression in historical causality already manifests
itself in the modal sense of cultural development.

We encounter the historical analogy of space in the modal configuration
of cultural area and historical location.

Historical causality is not a physical causality of movement any more
than is jural causality. The fact that there has been frequent confusion of
the historical and the natural-scientific concepts of cause cannot be ex-
plained simply in terms of the naturalistic orientation of the science of his-
tory in the second half of the previous, and the beginning of this century. It
is mainly to be explained, on the one hand, by a misconception of the sig-
nificance of natural processes in the making of history and, on the other
hand, by a mistaken reduction of historical power to psychical-sensory in-
fluence on human individuals.
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The argument is as follows: The chain of causality in the historical pro-
cess is formed, on the one side, by human activities, on the other side, by
natural events such as famines, natural catastrophes or climatic influ-
ences. Human activities have a physico-psychical character and, in a view
of the causal chain of the historical process, may only be viewed as links
next to the natural causal factors. In other words, without warning, a natu-
ral-scientific view of causality was again introduced into the science of
history, which, as we saw in a previous connection, has no place for real
historical attribution. It was indeed conceded that, because history cannot
obtain knowledge of all the causal factors, it must make a relatively arbi-
trary selection from them (Simmel, Huizinga). This entire way of viewing
things, however, is mistaken.

Natural processes can only attain an objective function in the historical
process through connection with human subjectivity in culture. The his-
torical process is a normative one. Historical causality in a subjective
sense implies attribution to a responsible subject. So, for example, a revo-
lutionary attempt to destroy, or a reactionary effort, in history, does not
evoke the opposition of tradition or revolution, respectively, in a natural
way. Both are only a normatively sufficient basis for historical conse-
quences which are brought into being by free, accountable, human activ-
ity.

The same applies, for example, to what is called in historical literature
the major “causes” of the origin of the feudal system in the Frankish pe-
riod. On the one hand, there was the external danger of the invasion of the
Arabs and the inability of the Frankish army to oppose this with enough
battle-ready troops. On the other hand, there existed the internal danger of
the considerable private knightly power of the lords. These two factors de-
manded from the side of the Carolingian rulers a political act for saving
the kingdom. They responded to this demand in a brilliant manner by in-
corporating the private knightly vassals into the military organization of
the kingdom.

So, for example, a natural event, such as an earthquake or a flood, can
only acquire an objective causality in the historical process if it again be-
comes a historical ground for free, subjective, human, formative activity
in history. The reason for its objective historical causality, the natural
event, in turn becomes a historical ground for free, subjective, human, for-
mative activity in history.

Undoubtedly, a natural catastrophe can destroy a portion of human cul-
ture, even though such destruction only acquires historical significance in
virtue of its connection with subjective human forming, whose products
have been destroyed. But subjective forming in a historical sense is never
a natural process. It cannot develop historical power as such, and therefore
all attempts to draw parallels between human activity and natural factors
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in the causal process of historical development is an essentially
unhistorical approach.

Finally, whenever psychical (emotional) factors are involved, these can
never explain, or help to explain, the truly historical aspect of human ac-
tivity because the historical aspect retains its own unique nature over
against the psychical aspect.

In the historical course of the conflict between Anthony and Octavius,
the relation between Anthony and Cleopatra certainly played an important
role. It is, however, impossible to give a psychological explanation of the
historical significance of Anthony’s defeat in the naval battle of Actium
based on his feelings of love for the beautiful Egyptian queen.

Psychological explanation based on factors of feeling only extends as
far as the psychical aspect of the event.1

Historians who attempt to do this, in effect, move outside their own
proper field of investigation and can give no more than an “impressionis-
tic image” (Huizinga) of the psychical background. However, they should
not treat the truly historical-causal factors in an “impressionistic way,” or
in an “arbitrary selection,” if they have a proper understanding of their
theoretical task. In this field, they will have to proceed in a genuinely sys-
tematic fashion.

2.4 The Modal Meaning of History in its Opened
Structure: The Relation of Historical Ethnology and
the Science of History

The modal moments of meaning that we have analyzed above are en-
countered in every cultural manifestation, even in the most primitive
ones. That is the case because, as modal nucleus and analogies, in the
earlier established sense of these terms, they are also part and parcel of
the still-closed or primary configuration of history.

It is therefore also an expression of naturalistic-evolutionistic thought,
when the older ethnology (the science of peoples) makes a distinction be-
tween peoples of culture who are supposed to possess civilization and
primitive peoples who are supposed not to have any. This is the same kind
of thinking that, for instance, attempted to derive the ordered arrange-
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ments of married and family life from a gradual evolution out of the ani-
mal stage of sexual promiscuity, or that construed animal herd life as the
stage prior to the life of the state.

In the enthnological science of this century, these evolutionistic con-
structions have for a long period been recognized as speculative, having
no basis in the factual material; instead, they are flatly contradicted by it.
The truth of the matter is that the so-called primitive people are also actu-
ally people of culture1 and thus have a history. But, in these primitive cul-
tural circles, the meaning of history reveals itself in a closed, primitive
form.

In this respect, it is striking that such primitive cultures are closed off
within the narrow walls of undifferentiated primitive social forms, such as
sibs (clans), folk communities and tribal relations. Strangers are enemies,
hostages, outlaws (ex lex). They are without rights and without refuge, un-
less they find protection with a member of the tribe or the folk community.
The historical tradition of such a primitive cultural sphere, thoroughly
permeated as it is by mythology, is still rigidly bound to the natural condi-
tions of life of the social grouping and is accepted by the members of the
people as a supernatural, divine power. The protectors of this tradition
very often even hold out against any influence of opened up cultural
spheres, in particular, against the incursions of Western culture. Here tra-
dition is all-powerful.

The communal order of the sib2 or the tribe remains eternal and un-
changeable. Every attempt to introduce change is regarded as atheistic.
That this conception persisted even in Greek culture in its older, though
already-opened, phases appears from the story of the Spartan, Chilon,
who rejected the friendship of Solon when the latter dared to speak about
the ability to alter the laws.

In order now to attain an opening, a deepening, of the modal meaning of
history, the isolation of such a culture must be broken. It must enter into
enriching interaction with other opened cultures. It must be taken up in the
flow of the opened development of culture. At this point the conqueror’s
power of the sword is often an important factor. But peaceful factors,
namely, missionary activity, colonization, and the establishment of com-
mercial relationships also fulfill a most important role in the development
of culture.

In the context of such a cultural development, all kinds of internally
dead cultural forms can continue to be maintained by the tradition; but
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such forms of culture remain outside the real course of historical develop-
ment. From that time on they belong to folklore, which, as we shall later
see with greater precision, is not a legitimate theme for investigation by
the genuine science of history.

Furthermore, having reached a relatively high level of development, a
culture can become rigid and isolated. In that case, degeneration (deca-
dence) sets in, unless once again there arise formers of history who suc-
ceed in breaking through the cultural isolation and lead the historical tra-
dition along new paths.

But it is also a speculative, evolutionistic construction if one proclaims
the primitive, closed cultural state to be the original state of culture and at-
tempts to conceive historical development as a process of gradual prog-
ress. For such a construction the historical factual material does not offer
any basis. Rather, in the story of the Tower of Babel, the Bible affirms that
the isolation of cultures is in conflict with the divine ordinance for the pro-
cess of historical development and therefore ought not be viewed as its
normal beginning.

The opening process in history only occurs in accordance with the dic-
tates of a modal norm of development. It may be called the norm of histor-
ical differentiation and integration which is observed in the entire coher-
ence of the world order.

The historical norm of continuity, which we discovered in our preced-
ing discussion, does not of itself give us a sufficient standard to establish
the direction that God willed in his order of creation for the historical pro-
cess of development. Moreover, when we established that the norm in
question requires retaining the vital elements of the tradition to further the
development of culture, this only brings out a biotic analogy in the modal
structure of the historical aspect which, in its retrocipatory character (ap-
pealing to the nucleus of an earlier aspect), cannot of itself indicate a di-
rection for the opening up of culture.

In itself, tradition can never function as the norm for historical develop-
ment. It is only a subjective, historical-communal factor which embraces
both good and bad elements. Those moments in the tradition, moreover,
which are vital, and which are protected by sufficient historical power, do
not provide any guarantee that they are amenable to further development
in a truly disclosed historical process.

We require a criterion according to which the genuinely progressive
course of historical development can be distinguished from the reaction-
ary course. In our own time, the latter often initially masquerades as a de-
velopment that strives in a forward-looking direction.

The norm of continuity demands further precision and is founded ini-
tially in the norm of historical differentiation. The content of this norm is
the same as for the creation order in modally expressing itself through the
historical process of development. For this norm requires the develop-
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ment of the various structures that are contained in the creation order, each
according to its own nature in the process of cultural development. Histor-
ical development is only the historical aspect of the great process of be-
coming which, in all of its aspects, manifests a direction from the undiffer-
entiated to the differentiated, and always has as its goal the unfolding of
the structures of creation. For the unique traits of the different spheres of
life cannot manifest themselves within the cultural aspect in an undiffer-
entiated phase of society.

While the unfolding of culture, on the one hand, brings with it an in-
creasing differentiation of human society within which various cultural
spheres are formed, such as art, science, statecraft, the church, industry,
etc., it leads, on the other hand, to the gradual shedding of the primitive
undifferentiated forms of communal life which were dependent upon the
isolation of the culture. Differentiation goes hand in hand with an integra-
tion of culture through which historical interaction takes on an interna-
tional character, and ever-increasing parts of humanity become culturally
intertwined with one another.

In the modal structure of history, the social anticipation in the sense of
opened [social] intercourse now manifests itself. At the same time, how-
ever, the other anticipatory moments within the meaning of history also
disclose themselves. The first to disclose itself is the anticipation to the
meaning of language, symbolical signification.

Initially, what is historically significant is distinguished from what is
historically insignificant. There is an urge to signify symbolically impor-
tant historical events. This takes place in historical writing, monuments,
inscriptions, memorials, honors, and in other ways. In the relatively uni-
form course of a closed culture, the muse of history does not yet discover
any material for the chronicling of noteworthy events. Here mythology
takes the place of historical description.

And here is also found the delimitation in principle of the investigative
field of historical ethnology from that of the science of history proper.

The name “ethnology,” or the science of peoples, does not itself indi-
cate any modally defined field of investigation. A people is a concrete so-
cietal community, and functions as such in a similar way in all of the
modal aspects of reality. Furthermore, a folk community exists as such,
that is, without a differentiated state, only in primitive cultural relation-
ships. This already establishes the principle that ethnology must limit its
investigation to as-yet-undifferentiated cultures, or to the traces of primi-
tive culture (folk lore) in already unfolded societies.

The question whether a science which investigates this primitive folk
community in the coherence of all of its aspects is possible can only be
considered later when we examine the problem of sociology. We limit
ourselves now, however, to historical ethnology that studies the develop-
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ment of culture in primitive peoples in which the sociological problem is
already presupposed, as will later become evident.

Since the aprioristic constructions of the older ethnology have been
discredited – the older ethnology came under the influence of Darwin and
economic-historical materialism – the insight that ethnology, as cultural
ethnology, has a historical field of investigation, as does the science of
history, and that within this field of investigation it must proceed not ac-
cording to a natural-scientific, but a cultural-historical method, has in-
creasingly been gaining ground.

Here, however, immediately lies the danger that the boundaries be-
tween these two sciences will be eliminated. To be specific, various pro-
ponents of the Kulturkreislehre, established in ethnology by Frobenius,
who, on the basis of ethnological investigations, want to establish a cul-
tural genealogy, do not observe any essential difference between histori-
cal ethnology and the science of history. In particular, they set themselves
against the delimitation of its field of investigation which the science of
history still maintains only investigates the development of culture trans-
mitted in written sources, inscriptions, and monuments. They consider
this criterion to be entirely subordinate to the fact that history is in essence
an activity which is supposed to be indifferent to its symbolical significa-
tion.

In the light of our investigations above, this conception must be rejected
as being incorrect in principle. To be precise, symbolical signifying of
history appeared to be a trustworthy criterion for the disclosure of a cul-
ture which is always accompanied by an awakening into historical con-
sciousness and a breaking out of rigidifying isolation.

The authentic science of history must only investigate the course of de-
velopment of those cultures which have been absorbed into the develop-
mental stream of disclosed cultures. Undoubtedly, under this rubric also
fall the primitive phases of cultures. It can be documented that these have
been incorporated into world history throughout the ages, as has been the
case, for instance, with prehistorical Greek, Gallo-Celtic, and the Old
German cultures.

On the other side, even the remains of primitive cultures that cling to de-
veloped cultures remain outside of the field of investigation for the sci-
ence of history proper. Thus folklore in its entirety falls within the field of
ethnology.

Finally, with respect to cultures which have arrived at a relatively high
level of development but which have come to stand outside the stream of
world history and have become static in their isolation (think of the old
Maya and Inca cultures, the Hindu culture in Java, etc.), only in their static
condition do these belong to ethnology’s field of investigation. By con-
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trast, their previous history of development is undoubtedly a theme for
history proper.

What now is the importance of the strict distinction between the investi-
gative fields of historical ethnology and the science of history proper? Its
importance lies primarily in the fact that the method of both sciences, with
all of their similarities, nevertheless, remains fundamentally different, a
difference that is most intimately connected with the differences between
isolated and developed cultures. Ethnologists who apply the culture-his-
torical method will nonetheless have to follow an isolating, analytical
method. According to this method, they begin with elementary or early
cultures, and later primary cultures which have developed autoch-
thonously, in complete isolation. Insofar as the later, secondary cultural
spheres have developed out of a mixture of primary ones, it is nevertheless
a requirement of ethnological method to analyze these secondary cultures
and their elements. These elements therefore are again isolated with re-
spect to one another. But for the science of history proper this is a com-
pletely useless method.

Furthermore, truly developed cultural spheres do not develop by the in-
termingling of isolated elementary and primary cultures, rather, they only
unfold their historical individuality in relation to world history. This his-
torical individuality, in other words, can only be understood in terms of
international cultural intercourse. So, for example, the Dutch, English,
French, or German cultures have not been built out of a superficial mixing
of all sorts of primary cultural elements; their national historical traits
were only formed in the modern disclosed development of culture. Natu-
rally, this does not in any way exclude the borrowing of foreign cultural
elements. The fruitful interaction of the civilized European peoples
brought forth new historical individualities. In contrast, ethnology in its
investigations, of Dutch culture for example, keeps searching for old
tribal elements, such as those of the Frisian, Frankish, Saxon,1 and the
continuing existence of these old elements of culture in folk songs, folk
costumes, mores, and customs. In short, it will investigate folklore in its
entirety, which is of no interest to the science of history proper.

Ethnology and the science of history, in other words, have different
conceptions of historical development, even though they are closely
bound together in the modal structure of history.

Because this point, as will later emerge, is also of fundamental impor-
tance for legal history, we have to give some further attention to it in the
discussion at hand. In part 2.3, the biotic analogy in historical develop-
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ment was identified. It can now be observed in more detail that, in an iso-
lated, closed culture, historical development does not actually rise above
this analogy. It vegetates, confining itself to the possibilities of develop-
ment which are present in its isolated existence. Influences from outside,
for instance, the borrowing of new tools, are only passively received,
without any internal impetus towards new cultural formations. Historical
development manifests here a uniform course in rigid dependency on the
organic conditions of life. If the bearers of the group’s culture die out, the
culture dies with them without leaving a trace behind in world history.

It is quite the reverse in the historical development of the disclosed
spheres of culture. Essential tendencies for development of the old cul-
tural centers of world history, Egypt, Babylon, Persia, Mycenae, Crete,
Athens, Rome, Palestine, Arabia, etc., passed over into the culture of the
Middle Ages and that of modern Western culture. By the fertilization of
the German cultures, entirely new forms of civilization were brought forth
in this way. This opened cultural development has been freed from strict
dependence on the life-conditions of a tribe or a people. It does not vege-
tate within the narrow boundaries of isolated, undifferentiated cultural
spheres, but like a flowing river constantly carves out for itself new chan-
nels.

This development exhibits a directed character. The meaning of history
discloses itself in cultural development by directing itself to the meaning
of the later law-spheres, in the last instance, to that of faith. It is not possi-
ble to grasp this historical evolution in a rigid concept. It is indeed possi-
ble, however, to grasp it in a theoretical limiting-concept,1 an idea of de-
velopment which in the final analysis relates the entire opening process to
the religious root of the creation. This is essentially an idea of the origin,
the root, and the direction of world history.

The historical idea of development is of necessity grounded in a
cosmonomic idea. It must be placed at the foundation of the science of his-
tory proper if the latter is to maintain its distinctiveness over against his-
torical ethnology. Furthermore, it undoubtedly includes a criterion for
judging the course of history. The conception of this criterion, on the im-
manence standpoint, will be very different from that based upon the
Christian transcendence standpoint.

The historical idea of development was conceived by the Enlighten-
ment philosophy of history (Voltaire and his followers) as a steady prog-
ress of humanity, which emanated from a belief in the homogeneity of hu-
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man nature concentrated in autonomous reason. It was thought that the di-
rection of the opening process was completely determined by the progress
of science. Again other ideas of development were developed from the
immanence standpoint by Herder, Kant, Fichte, Schelling, and Hegel.

Naturally, we shall return to this point when we examine the problem of
the idea of law.1 At this point we are only interested in the fact that there is
no longer a place for a truly historical idea of development in the posi-
tivistic-historical approach to the science of history which, since the death
of the great Leopold von Ranke, has become increasingly dominant in his-
torical description.

This is explicable in terms of the peculiar orientation of this positivistic
approach which has an eye for the variable subjective side of historical
facts. It no longer believes, as did the earlier idealistic approach in imma-
nence philosophy, in eternal ideas of reason which were supposed to be
realized in the course of history. Because the historical process, on its sub-
jective side, is absolutized, the historical process, in this positivistic con-
ception, does not display any anticipation to the opened meaning of later
law-spheres, let alone an orientation to the religious fullness of the mean-
ing of history.

In terms of this positivistic preconception, the boundaries between eth-
nology and the science of history must also become vague. Insofar as the
boundaries are still maintained, that is, by holding fast to the old criterion,
the science of history has to restrict its investigations to cultural develop-
ment whose remains are written sources, inscriptions, or monuments. It
does this in the name of scientific tradition but without any insight into the
true grounds for this criterion.

For those who would still attempt to write a world history from this
positivistic-historicist standpoint, cultures are treated as kinds of plant-
like organisms which are enclosed within themselves, the development of
which only displays the biotic analogies of birth, maturation, old age, and
death. It was Oswald Spengler, in particular, who attempted in his famous
book, The Decline of the West, to give a true morphology of world cul-
tures.

With respect to the history of law, it is striking that the Historical
School has not yet managed to avoid the danger of viewing the disclosed
national cultures as self-enclosed organisms which, at least in the early
stages of development, produce their own law, language, economics, art,
and social forms of intercourse in a conscious process of growth. The
school’s view of legal history immediately found itself in an embarrassing
situation when it had to establish a place in the development of culture for
that great legal process, the Germanic reception of Roman law. This ap-
plied especially to Puchta, a student of von Savigny, who gave it a biased
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nationalistic character. The Historical School could only attempt to ex-
plain this reception in terms of the historical spirit of the German people,
an attempt that naturally was doomed to failure from the outset and
brought sharp criticism upon itself. We shall return to this point again at
the appropriate juncture.

Historical differentiation and integration, which is carried out accord-
ing to the norm of development in the disclosure of culture – where we
discovered an anticipation of the opened meaning of social intercourse –
finds its parallel in a remarkable individualizing of the culture. Now for
the first time there emerges the historical individuality of the former of
history, as well as of the cultural sphere in which that person operates. At
the same time nationality1 and individual cultural artifacts now also
achieve their most pregnant meaning. The individual personality is no
longer absorbed within the confines of a closed cultural sphere but gains
the opportunity to freely unfold its talents and its genius. At this point, the
individual formers of history, whose formative work has world-historical
significance, first set foot on the historical stage.

In primitive, isolated cultural spheres there is no lack of individual
traits. But in itself this cultural individuality is of little interest to the sci-
ence of history because it repeats itself in relative uniformity within the
successive phases of cultural development, maintained by the power of a
rigid cultural tradition. It is true that even here it is possible for particu-
larly gifted individuals to emerge – ethnological researchers have repeat-
edly established this – but their cultural activity cannot truly be called
opened up so long as the isolation in which they function is maintained by
the tradition.
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national socialism. German nazism consciously attempted to suppress the typically
national in favor of a great Germanic empire. It attempted to awaken a “folk” ideal
in every people that was “elected” to participate in this kingdom. In essence, it was
nothing more than an endeavor to revive a primitive, heathen folk-conception of
German antiquity. The elevation of folk-lore to the real center of culture was entirely
suited to this program. The emergence of a truly national individuality is in every
case necessarily linked with a suppression of these folk-elements. They are retained
by the tradition, partly as local idiosyncrasies which are interesting in themselves but
gradually die out (local costumes, folk dances, etc.), partly as the ossified forms of a
primitive, heathen phase of culture (such as Easter bonfires, Santa Claus, etc.) the
origins of which are no longer understood. However, they have not a single internal
connection with true national life. A nation is a community qualified in a
politically-historical manner which has arisen in history through a coincidence of
political circumstances. Community of religion, language, art, mores, and usages is
not necessary for the existence of a nation (cf. the Swiss nation), but neither is it
sufficient (cf. the medieval Dutch cultural community). National individuality stands
under the test of a normative-national type that should be realized in an increasingly
pure form in a people.



On the contrary, opened culture is always assuming new individual
forms of a world-historical character on which individual formers of cul-
ture have placed their personal stamp.

This is also the kernel of truth in the opposition between the natu-
ral-scientific and the historical method of concept-formation introduced
by the neo-Kantian thinker Heinrich Rickert. According to Rickert, natu-
ral science proceeds in a generalizing and “value-blind” fashion. It at-
tempts to track down general law-conformities and does not therefore ori-
ent itself to cultural values. The science of history, by contrast, according
to him, is only able to work in an individualizing way and in relation to
values. It actually wants to grasp the individual in its relatedness to cul-
tural values.

It must be observed that historical individuality in the first place can
only derive its modal meaning from the cultural aspect as free, formative
control. Culture cannot therefore, as Rickert supposed, be defined as “in-
dividual relatedness to values of a physico-psychical reality,” that is, in
his line of thought, an unqualified individual relation between the sensory
kingdom of natural phenomena and the supra-sensory kingdom of values.

We saw that opened cultural individuality initially develops in the cul-
tural intercourse of peoples. However, this individualizing can only de-
velop fruitfully and in conformity with the historical norm of develop-
ment if, along with it, the principle of cultural economy is taken into con-
sideration. Here we encounter the economic anticipation in the modal
meaning of history.

Every excessive development of power on the part of one differentiated
culture sphere at the cost of another, every suffocating of a particular cul-
tural factor, according to the divine ordinance for the process of develop-
ment in history, leads to disharmony (aesthetic anticipation) and is
avenged by God’s world judgment in history (the jural anticipation:
Weltgeschichte as Weltgericht).

Thus, in the 18th century, natural science’s overdeveloped cultural
power led to a disturbance of the balanced harmony of the elements of
Western culture, a drying up of the life of faith, the triumph of a superfi-
cial utilitarian, popular morality, a rationalistic rigidifying of art forms,
and to an atomizing and technicizing of legal life and economics.1 Al-
though it also worked in a historically formative way, the French Revolu-
tion, at the same time, brought historical judgment upon the divinizing of
the mathematical method of analytical thinking.

This is because such a demonic overdevelopment of the cultural power
of science always develops itself in cultural worship and divinization of
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the formative power of science; here we touch on the last two anticipa-
tions in the modal meaning of history, the moral and the faith anticipa-
tions. Ultimately, it is being guided by an apostate faith that seeks the firm
ground of cultural development in human reason, that is, in its natu-
ral-scientific function of thought.

Here we encounter the role of faith in the opening process, and this
forces us to present a summary analysis of the modal sense of this bound-
ary function. Before exploring this theme, however, I would like to utilize
our newly acquired insight into the modal structure of the historical aspect
in order to come to a provisional conclusion with respect to the treatment
of the problem concerning the relationship of law and history.

2.5 The Relationship between Law and History
Revisited: Is the Opposition between Historical and
Systematic Thinking Correct?

In part 2.2 we concluded with the remark that we cannot be satisfied
with only freeing the modal structure of the positive forms of law from
historicization, while still regarding the entire variable content of legal
phenomena as essentially historical in character.

In that connection we advanced the following proposition: as to its law-
and subject-sides, positive law as such is not a historical phenomenon at
all; it simply rests on the substructure of historical development. Another
way of putting this is to say that positive law has its history, but does not
itself have a historical character. In this meaningful form our proposition
gets to the heart of the historical conception of law. It must arouse the
nearly uniform opposition of modern conceptions of law that are rooted in
the immanence standpoint insofar as these have adopted the historical
view of temporal reality.

At first sight, our proposition undeniably appears strange to those still
enmeshed in the ill-defined conception that views history as a process of
coming into being and development in which the past, the present, and the
future intermingle with each other. But it is for this very reason that we
have devoted so much care and attention to an analysis of the modal char-
acter of historical development. Now that we have arrived at a provisional
conclusion in this modal analysis of the historical aspect, the arguments
that depend for their weight on such an ill-defined conception of history
are no longer able to retain their hold on us.

We want first of all to continue debating various commonly acknowl-
edged special problems in legal history. This will have the advantage of
giving the reader a more concrete insight into the significance of our in-
vestigations for special scientific questions in legal history.

(A) Among legal historians, a well-known matter of dispute is whether
the land grants of the Merovingian kings reduced those who received
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them to the status of vassals, or whether these grants only took on the char-
acteristics of feudal law in the Carolingian period.

According to the historicist conception, the content of feudal law must
be viewed as an exclusively historical phenomenon. Thus the historicist
assumes that the question is a purely historical one. If, however, one views
the question as a historian only, then the jural meaning of feudal law is of
necessity completely eliminated.

This jural meaning, to be precise, is only capable of being conceived as
a typical jural causal relationship between a legal relationship of persons
that originated in the form of a feudal contract, involving a vassal and his
feudal lord (superior),1 and the granting to the vassal of a feudal estate
given to him in fee (not as property-owner) with an accompanying right of
use, possessing a typical juridical character, to which he might appeal
against any claimants.

The entirety of this concrete legal phenomenon, which we call feudal
law, it is true, originates out of a typically historical foundation. This his-
torical substratum itself, however, has no jural meaning, and therefore
should not be identified with feudal law.

What then is this historical foundation? It is a historical process of de-
velopment, the origin of which extends far back into the Merovingian era
and which continues into the Middle Ages. In this process of develop-
ment, which we may characterize as the history of the feudal systems,
there occurs a typical power struggle. On the one hand, it is a struggle be-
tween the state and the church. On the other hand, it is one between both of
these and the power of the aristocracy. Furthermore, the political contest
between the Frankish kingdom and the Arabs played a formative part in
this entire evolution.

The Merovingian kings had already attempted to strengthen their posi-
tion by having the aristocracy, which had gradually surrounded them-
selves with a private army, more tightly bound to their service by means of
land grants. Nor did they hesitate to secularize ecclesiastical property
when royal property did not suffice, a practice in violation of canon law
which brought forth increasing protests from the church.

A similar politico-historical picture, exacerbated by the invasion of the
Arabs, presents itself in the 8th century, with the Carolingians resorting to
the expedient of again secularizing ecclesiastical property in order to pres-
ent benefices to their powerful vassals.

From an economic-historical point of view, these benefices had a role
no different from that of the Merovingian land grants. Furthermore, these
land grants often only conveyed an inalienable right of enjoyment for the
life of the beneficiary. The politico-historical situation in which both
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kinds of grants were made did not differ essentially from each other. The
historical power-motif that lay at the foundation of both, namely, the need
to bind the spiritual and worldly aristocracy to particular services of fealty
to the king, was the same. And, considered from a purely historical point
of view, was the vassal relationship any more than a service relationship
that was formed to strengthen the power of the lord? Furthermore,
beneficium was no more exclusively juridical in its technical meaning
than was the later term feudum.

What grounds therefore does the historian have for allowing the feudal
system to originate at the time of the secularization of ecclesiastical prop-
erty under the Carolingians?

The well-known historian Alphonz Dopsch in fact defended the con-
ception that vassalage and the system of benefices in historischer Zeit
niemals und nirgends getrennt.1 Likewise the Merovingian land grants
were therefore already supposed to have created vassal obligations. The
economic-historical causes of this form of compensation of vassal ser-
vices Dopsch seeks in the naturwirtschaftlichen Zersetzungsprozess des
römischen Imperiums,2 that is to say, in the phenomenon that money in
circulation was being steadily diminished by the bartering of goods, a pro-
cess of disintegration in which the Merovingian kingdom was involved,
as were the other German kingdoms.

The source material has already disproved this hypothesis; as if it could
be known that vassalage and the system of benefices had not been inde-
pendently occurring phenomena. But even leaving aside this erroneous
hypothesis, it is true in any case that Dopsch eliminated what is a truly le-
gal-historical question, namely, in which historical era did the feudal sys-
tem originate?

According to the insightful description of the famous German legal his-
torian Heinrich Brunner,3 the Merovingian land grants must be juridically
viewed as grants of restricted property4 given for the purpose of remuner-
ation on condition of faithful service on the part of the grantees. By con-
trast, feudal benefices were originally exclusively grants of secularized
ecclesiastical property in the particular form of precaria sub verbo regis
(that is to say, the loan of its goods by the church at the command of the
king), under which no property at all changed hands. This is a jural state of
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3 Heinrich Brunner, Die Landschenkungen der Merovinger und Agilofinger, in Sit-
zungsberichte der preuszischen Akademie der Wissenschaften (1885), 1173 ff.

4 That is to say, not yet differentiated within civil property law, but a pattern of
property in which the public legal authority and private legal power are still
intermingled in an undifferentiated way.



affairs that cannot be understood merely in terms of historical develop-
ment.

The historical development of feudal law is unbreakably interrelated
with economic, national, and ecclesiastical history, but the historian who
truly wants to study the legal history of the feudal system cannot conceive
the typical jural pattern of the feudal system in terms of historical evolu-
tion. The modal meaning of history is, after all, different from that of law.

Heinrich Mitteis may be cited in support of this point. In respect of the
above mentioned controversy between Dopsch and his opponents, he
makes the following assertion in his book Lehnrecht und Staatsgewalt
(1933, p. 115), which, at least as a practical guide for legal-historical in-
vestigation, is consistent with our own conclusions, even though the au-
thor still adheres to the traditional prejudice that feudal law is a historical
phenomenon:

The currently well articulated controversy regarding the genesis of the
Benefiziums is probably better delimited from a methodological point of
view. ... The historian will, driven by the urge to unite the social com-
plex into a unity1 encompassing a larger number of phenomena, try to
subsume these phenomena under a common denominator. The jurist, on
the other hand, in case the aim is not to give up jural categories alto-
gether, will always feel bound to economic and social phenomena un-
derstood in juridical terms. The historian will therefore develop a larger
picture of the Benefizialwesens than the juridical Benefizialwesens seen
as an element of Lehnrecht. In the treatment of the latter one would only
be able to commit oneself in that moment, because also the concrete le-
gal relation between Herr and Vasall found a legal form within given
variable limits.2

In his Vom Lebenswert der Rechtsgeschichte (Weimar, 1947) also,
Mitteis makes a distinction between the politico-historical and the le-
gal-historical method. Legal historians take their point of departure in
law. All historical events are investigated with the use of distinctly legal
categories. “Der Stoff der Geschichte und der Rechtsgeschichte ist der
gleiche; nur die Betrachtungsweise ist verschieden.”3

Furthermore, when he speaks (p. 69) about the necessity of juridical
concept-formation for the history of law, he does not mean that legal his-
tory requires a fundamental concept of law in order to distinguish the jural
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subject-matter of history and legal history is the same; only the mode of
investigation differs.



from the other normative sides of reality. The distinction is, to be sure,
only the result of a mode of observation. What he really means is that the
legal historian will better understand particular historical contexts in this
fashion, because juridical concepts can sometimes be maintained in an an-
alogical way. Early Renaissance (proto-Renaissance) or pre-Reformation,
for instance, are historical conceptions, the jural analogy of which resides
in the juridical concept “preparatory act” (pp. 70–71).

Furthermore, Mitteis sees in history a “Fortschritt im Bewußtsein der
Freiheit,” that is, progress, through “being in accord with one’s self,”
within the consciousness of the freedom (Beisichselbstsein) of the spirit,
in the realization of human worth, in the conscious bringing into being of
what must be (p. 83). Culture in its entirety is therefore historical life.

This conception is borrowed from Hegel. The historical is not a particu-
lar aspect of reality but it is reality in its entirety. The legal historian has
the task of showing the progress toward freedom in the past and of making
transparent and clear the consciousness of freedom and its limits (pp. 83,
84, 100). In this task lies the value of legal history for the forming of per-
sonality. According to Mitteis, legal history is of great significance for the
science of history. He maintains that, “No single branch of legal science
can dispense with the legal point of view” (p. 60).

This is the case because law has always taken and still occupies a very
special place in life. Law is a sozialer Primärfaktor.1 The relevance of le-
gal history for the science of law, amongst other things, is that it serves as
a propaedeutic and avoids the ossification of legal doctrine.2

(B) Is it in fact true that the Middle Ages did not know the distinction
between public and private law? This is another issue that has come to the
fore recently in legal history. Attention has been focused, in this respect,
on the significance of a sharp distinction between the historical and the
jural aspects. From this it also appears that legal historians are unable to
distinguish the real jural structure of their factual material from historical
development.

Even though there is presently a vehement discussion about the intrin-
sic value of the distinction between public and private law and about the
criterion to be used in making it, we can say provisionally in explanation
of these terms that, in contrast to private law, public law is inextricably
bound up with the internal organization of the internal life of the state,3
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while private law regulates the other social relationships with respect to
their jural aspect.

It may very well be true that this legal differentiation has not come into
being in a particular phase of cultural development because the structure
of the state has not yet been realized. In my opinion, this was indeed the
case in the Middle Ages. But it is a faulty conception of public law, bound
up as it is with the internal structure of the state, to think it has to be
viewed as a historical phenomenon and that the historian might therefore
be able to investigate the question we have posed exclusively from the
standpoint of historical science.

The historian von Below, in his book Der Deutsche Staat des Mittel-
alters, had already subjected the dominant viewpoint to the acute criticism
that the distinction between public and private law was unknown in the
Middle Ages. He pointed to the necessity of juridically educating histori-
ans who want to engage themselves with a historico-legal question such as
this. In particular, he criticized writers who had interpreted what he con-
sidered to be, in essence, public legal relationships in medieval society
from an economic-historical point of view as concerned with seignorial
land relationships or with relationships of villeinage.1

What we have here involves a question of the juridical interpretation of
the source materials, a problem that cannot be solved from purely histori-
cal points of view.2 Our insight is that this is not the case. How are legal
historians to determine whether, for instance, the “prayer” of the feudal
lord must be viewed as a genuine public legal impost or rather as a private
legal duty on land, if they do not have any insight into the inner meaning
of the structure of public law? And this juridical structure cannot be read
off directly, anymore than feudal law can be read off simply from an anal-
ysis of the modal meaning of law, even though it has a typically juridical
content.

Again, it may be – in my opinion it is – the case that the entire debate as
to whether the prayer has a public-legal or a private-legal character is in-
apt for the legal states of affairs that prevailed during the Middle Ages be-
cause, at this time, legal life still had an undifferentiated character. Yet le-
gal historians still find themselves confronting the problem as to what is
the juridical character that must then be attributed to the prayer. This is a
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normative-juridical question, which cannot be answered solely in terms of
the historical aspect.

(C) We have to make an additional observation concerning the distinc-
tion between the historical and legal-scientific forming of concepts.

The claim is often heard that legal dogmatics, in contradistinction to the
science of history, works with abstract systematic concepts by means of
which legal phenomena are theoretically systematized. The science of his-
tory, by contrast, is supposed to proceed not in a systematic way but only
descriptively. Historical concepts are supposed to have a concrete, indi-
vidual content and to simply identify the real events in a concrete way.

The proposition cannot be maintained in this form. We saw earlier that
there is no scientific thought that is not systematic in the sense that it must
grasp phenomena in a theoretical coherence. Furthermore, truly theoreti-
cal concepts can never have a purely descriptive content that would more
or less represent reality in its entirety.

In fact, the science of history must proceed as systematically as the sci-
ence of law. But historical systematics is quite different from that of legal
science because the modal meaning of the historical field of investigation
differs radically from the modal meaning of the jural.

The systematics of historical science comprises a theoretically ab-
stracted examination of the historical developmental coherence in which
every historically investigated phenomenon should be so conceived that
its particular historical significance can be understood in terms of the en-
tire context of a historical time-conception.

For example, it would be inconsistent with the practice of historical sys-
tematics if a collection of historical sources from the 8th and 9th centuries
were interpreted in isolation from the entire cultural context of that time;
this approach results in the historical data being torn out of their historical
context.

Another instance of conflict with legal historical systematics occurs
when the very sophisticated distinction between possession and the civil
right of ownership, which already implies the ability to engage in a high
degree of theoretical abstraction, is read back into the still quite primitive
customary laws of the Frankish kingdom. Or if one wants to interpret a
primitive delictual action procedure that is brought against a pirate, such
as revindication, that is, an action seeking the return of property on ac-
count of loss of possession. Such an action for recovery, after all, presup-
poses the concept of an abstract property right, which remains in existence
notwithstanding the loss of actual possession. But according to a truly his-
torical way of thinking, such an abstract concept may not be presupposed
during a cultural phase of German society where legal concepts are still
rigidly bound to sensory representation and every legal transaction is per-
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formed with vivid symbolism in order to present its sensorily perceptible
nature, as it were, before one’s eyes.

The legal historian has the task of explaining the jural coherence of the
positive forms of law that have developed out of the substratum of a de-
fined historical period in a given context of historical development. In its
investigations, however, juridical systematics must take the lead, in the
sense that on each occasion the investigator must relate the historical de-
velopmental contexts, which lie at the foundation of the systematics, to
the systematic-juridically conceived legal forms from their earliest stage
of development. In this respect, the legal forms themselves ought to be
viewed within the course of their own development; one should not begin
with the already fully developed form.

This proposition may be elucidated by referring to our first illustration,
the legal historical question regarding the historical period which must
have given rise to the appearance of true feudal law. To answer this ques-
tion it is first necessary to delineate, in a systematic juridical fashion, the
feudal system itself as a positive legal configuration out of the concrete
phenomena of life which are present in the source material. To do this one
starts with the point of time at which the feudal system first began to de-
velop.

Only after that can one fruitfully embark upon an investigation into the
historical process of development of this feudal law and thus attempt to
establish, in a legal historical way, what time period and under what his-
torical conditions it is that vassalage and the system of benefices bind
themselves to a new legal configuration, and how this legal configuration
adapts itself in a modified form to the new historical situation. Those who
attempt to reverse this relation between juridical and historical systemat-
ics are necessarily faced with a historical levelling of the jural aspect. In-
deed, they are no longer writing legal history because true legal history is
possible only if positive law is itself something other than its historical
process of development. The historical aspect of a concrete societal con-
figuration such as feudalism does not have its own history but is itself his-
torical in character. Only that which in its inner meaning is more or other
than a historical phenomenon is capable of having a history.

So the state, the church, family life, the industrial world, etc., have their
historical development because they are concrete forms of society which
function in all the aspects of reality, and thus also have their historical as-
pect.

So feudal law also has its history because, as the jural aspect of concrete
feudalism, it is something other than the historical aspect of feudalism.

But the history of an abstract historico-developmental context is con-
ceptually no more possible as a combination of words than is the expres-
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sion, “the juridical side of feudal law.” What is, modally-speaking, com-
pletely encompassed by the historical aspect cannot itself have a history.

From the above, it naturally follows that genuine legal dogmatics,
which works with systematic juridical concepts, cannot in any way mani-
fest a rigid character; instead, it remains bound to the historical develop-
ment of legal life. The modal structure of legal life undoubtedly remains
constant, retaining its validity for all times.1 But the positive forms of law
that realize themselves within this constant structure are of a variable
character and change with the various phases of culture.

The civil legal figure of property in classical Roman law (ius gentium),
for instance, remains strongly bound to Roman culture at its flowering and
was not known, either in the primitive phase of Roman law, or in the old
Germanic law. Only the civil legal structure of property law bears a con-
stant character; but this structure demands positivizing, and the positive
forms of law change with their historical phases.

That is not to say, however, that the positive legal forms themselves are
historical phenomena, anymore than the science of legal dogmatics can be
assimilated into the science of history.

The jural coherence of the positive forms of law carries a unique, irre-
ducible character and yet remains unbreakably interwoven with the his-
torical coherence of the evolution of culture.

2.6 The Modal Structure of Faith as the Temporal Boundary
Function and its Place in the Opening Process

When we investigated the anticipatory moments in the modal structure
of history, we finally encountered the anticipation in which the meaning
of history points beyond itself to the meaning of belief as the second
boundary function of our temporal cosmos. It appeared that, ultimately,
the entire opening process in history stands under the leading of faith.

As the temporal modal boundary function of reality, believing should
not, in any fashion whatsoever, be identified with religion, that is, with the
central relationship of humankind to its Creator. As a subjective function,
which is subjected to its own unique norms, faith is characteristic of all
people, believers in Christ as well as those for whom faith reveals itself in
an apostate direction.

There is apostate faith and faith that can become operative only through
the Spirit of God. But both of them function within the modal structure of
one and the same function which was already implanted in human nature
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at the creation.1 In both instances the following ought to be distinguished
from one another: the subjective function, the norm, the content, the direc-
tion, the religious root, and the firm ground of faith. Faith truly reveals it-
self only in the unbreakable coherence of all of these moments; but in all
this the modal function as such remains distinct from its supra-temporal
root and its (true or supposed) firm ground, with which the difference in
orientation and content between true and false faith has a direct connec-
tion.

The modal function of faith should not be identified therefore with the
religious root of existence, with the heart, out of which are the issues of
life. The faith-function, the logical function of thought, aesthetic valua-
tion, etc., are distinct functions, which belong to various aspects of tempo-
ral reality, being contained in law-spheres with a unique, mutually irre-
ducible character. The religious root of our entire existence, however, is
not a modal function and is not incorporated into a temporal law-sphere.

The Bible (cf. II Cor. 5: 7; Rom. 8: 24; I Cor. 13: 12) also points us
clearly to the temporal boundary character of true belief in Christ here on
earth, which will be consummated in the full religious vision, in “seeing
face to face.” Even though the modal function of faith remains temporal in
character, only within eternity does the consummation of faith, the full vi-
sion of faith, for the first time come within our purview. And the true firm
ground of faith, naturally, is exalted above time in an absolute sense be-
cause it can only be found in God himself as the absolute source of truth.

I now want to initiate a brief investigation into the modal structure of
the faith-function, insofar as this is necessary to gain insight into all kinds
of questions that have a direct bearing upon the opening process in his-
tory.

This modal structure of pistis is completely misconstrued if the charac-
ter of faith has not been conceived as the ultimate boundary function, that
is to say, in its immediate relatedness to the transcendent root and origin of
the creation.

Faith cannot exist as a temporal boundary function apart from the reve-
lation of God, the Origin. In a nonspiritual and imprecise way of speaking,
we indeed also talk of “believing,” in the sense of having an opinion
(Greek, doxa), a noncertain knowing. For example, one might say, “I be-
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lieve I have seen you before.” But the central modal sense of faith is the
very opposite of that. It is, to be specific, a transcendental certainty in time
concerning the firm ground of truth; it is being grasped in the heart of our
existence by a revelation of the Origin of all things.1

This is the only meaning-nucleus that of itself points beyond time, and
not merely via anticipatory moments of meaning, as is true of all the other
meaning-nuclei.

Strictly speaking therefore it is impossible to form a concept of the
modal sense of faith because its meaning-nucleus does not allow itself to
be isolated from the One who transcends the possibility of all conceptual-
ization. Every theoretical concept presupposes faith because it is depend-
ent upon logical certainty with respect to the absolute Ground of Truth.
And this assurance, as an anticipation to the modal meaning of faith, is in
the final analysis unilaterally dependent upon original certainty with re-
gard to the firm ground of truth, which can only be attained in faith.

The analysis of the modal structure of pistis is only able to present us
with a theoretical idea, a boundary concept, of its nuclear meaning. Be-
cause this meaning-nucleus itself possesses a transcendental limiting
character (that is to say, in its fundamental character it points itself beyond
to the supra-temporal root and Origin of the entire temporal creation), all
of the retrocipatory or analogical moments of meaning within the modal
structure of the faith-aspect participate in this transcendental boundary
character. There is the moral analogy of love connected with worship in
faith (cultus), the jural analogy of justification by faith, the aesthetic anal-
ogy of the harmony of faith, the economic analogy of the sacrifices of
faith in comparing the relative value of eternal and temporal things, the
social analogy of the communion of faith with God and the communion of
the saints, the symbolical analogy of the symbolism of faith (the belief
signifying the meaning of God’s revelation), the historical analogy of the
forms of faith, the logical analogy of certain knowledge in faith, the psy-
chical-sensory analogy of the confidence of faith, the biotic analogy of the
life of faith (with its strengthening through preaching, proclamation,
prayer, and the use of the sacraments), etc.

It is this very boundary character of the faith-function, its boundary po-
sition between eternity and time, that confronts Christian philosophy with
the most difficult problems. If faith, as the transcendental boundary func-
tion of the temporal cosmos, is truly contained in a unique law-sphere,
then, as a consequence, in this aspect as in all the other law-spheres, hu-
man subjectivity must be subjected to the unique laws that in this case, of
course, are normative in character. Then it can only be divine revelation it-
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self (which finds its religious fulfillment in Christ as the incarnate Word),
in relation to its pistical aspect of meaning, that establishes the norm of
faith and thus contains the principle (the law) for subjective believing.

But the Divine Self-revelation, which expresses itself in all of God’s
creation, “in all the works of his hands,” shows in its temporal faith-di-
mension that it is connected with history. This is seen insofar as revelation
(as special revelation of salvation) has a progressive character, just as the
revelation of Jesus Christ itself has also entered history and has its histori-
cal meaning-side. From this we see that the meaning of faith is also capa-
ble of being opened up. In spite of the completely unique modal character
of faith, this disclosure can never be grasped apart from historical devel-
opment.

Is it also possible, in respect of faith, to speak of a closed, still-rigid
structure and of an opened, deepened structure, such as appeared to be the
case with respect to the other aspects of reality? Certainly not in the same
sense. To be sure, in the case of the earlier law-spheres, the closed struc-
ture of the modal aspect only appeared to be given in the context of the
meaning-nucleus and the retrocipations, while the deepened, or opened,
structure first appeared to come to expression in the anticipatory moments
of meaning.

But as we know, matters are completely different with respect to the
modal structure of faith. Here, no doubt, the meaning-nucleus already
points beyond time and all modal retrocipations also participate in this
boundary character, while modal anticipations cannot be present in this
structure because there are no other law-spheres subsequent to that of
faith.

How then must the terms “closed” and “opened” structure in the modal
sense of faith be understood?

From the beginning, Christian theology has made a distinction between
the general revelation of God in nature (that is, in God’s entire work of
creation) and general and special Word-revelation. To locate the particu-
lar sense in which we may speak of a “closed structure” of the function of
faith it is apparent that the point of connection will have to be sought in the
revelation in nature.

In addition, however, attention must immediately be focused on the
original, essential connection between “natural revelation” (revelatio na-
turalis) and general Word-revelation. At the creation of the cosmos God
revealed himself within his creation, both in its religious root (the “heart”
of the human being) and in its temporal coherence of meaning, through
creating humankind in his image and bringing the divine fullness of being
to a meaningful creaturely expression within the entire creation. But from
the time of creation, this revelation of God within the nature of the cosmos
was sustained and interpreted by the Word-revelation.
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Originally, and even after the Fall, this did not in any way have a partic-
ular but rather a thoroughly universal character, that is to say, it was di-
rected to humankind as a whole. Commencing with Abraham, an inde-
pendent line of development of a Word-revelation began that was no lon-
ger universal. Later, because of the threat of general apostasy, the people
of Israel would provisionally become its selected bearer until the appear-
ance of the Word itself in the flesh.1

Now in this Word-revelation God speaks to humanity, which is re-
quired to listen in faith. In this faithful listening to God’s Word there is an
initial disclosure to the insight of faith of the true sense of God’s revela-
tion in the nature of the creation, “in all the works of his hands.” Apostasy
begins therefore with an unwillingness to listen to God’s Word, with the
forsaking of that Word by the heart, which thereby leads to a closing-off
of human pistis from God’s speaking to us.

Apostasy from the Word-revelation, God’s revelation in all his creation
and primarily in the human heart, brought a judgement upon humankind.
Where the heart closed itself off and abandoned God, the faith-function
also became impervious to the light of God’s Word. Pistis, however, re-
tained its transcendental boundary character. It had to continue directing
itself to a firm ground of truth which reveals itself in the creation. But it
did this now by seeking that firm ground within the creation itself, in an
idolatrous absolutizing of creaturely meaning. The direction of pistis be-
came apostate; natural faith was transformed into unbelief in opposition to
the Word-revelation. However, unbelief here must not be understood in a
negative-logical sense; it must be understood negatively only within the
meaning of the faith-function itself, in the sense of a fall regarding the
subject, direction, and content of faith.

Now if it is true that apostate faith can only reveal itself in the modal
sense of pistis, if, in other words, even the most apostate faith still retains
its pistical character, then this modal function must be able to exist in a
structurally closed condition. This structure, however, in contrast to the
closed structure of the earlier modal functions, may be conceived as a
closed structure of a transcendental sort. That is to say, it is directed to-
wards a transcendent2 being but is not itself transcendent.

“Closed structure,” can be expressed thus: the boundary-point of the
possibility of apostasy in faith life, whereby, under the leading of this
apostate faith, all of the normative anticipatory moments of the earlier
law-spheres remain closed. In other words, apostasy is that condition of
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faith, the leading boundary function, which renders the entire opening
process in the normative law-spheres impossible.

It is of great importance to obtain an insight into this transcendental lim-
iting point of the apostasy of faith because only from this point of depar-
ture can primitive cultures be understood. In this closed structure, faith
can never be the point of contact for the positive development and mean-
ing-disclosure of the faith-function which is part of human nature. It must,
rather, be seen as a limiting point in the “degeneration,” in the corruption
and confusion of faith-life. It can, however, function as a point of contact
for a deepening of meaning, for an opening up of meaning in the process
of the apostasy of faith. We shall speak of this further in what follows.

For the positive development and deepening of the meaning of faith, in
the full Christian sense, the point of contact will instead have to be sought
in the structure of the pistical function as originally created in humankind,
and in its initial receptivity to divine revelation. After the Fall, however,
this initial opening up is only possible by the gracious operation of God’s
Spirit in the opening up of the heart. Certainly, this does not involve the
creation of a new faith-function. But the initial opening up of apostate
faith remains a radical reversal in the orientation of faith which is depend-
ent upon the regeneration of the heart. By itself fallen human nature can
never bring about this conversion.

Now that the function of faith, even at the transcendental boundary
point of its apostasy from Word-revelation, appears unable to step outside
the modal structure of its law-sphere and remains subjected to its modal
structural law, a question arises as to the nature of the closed principle of
revelation which, as a normative principle above all human contrivance
and arbitrary volition, still controls even the most apostate faith. This
closed (or restrictive) principle of revelation can only be understood in the
light of the divine Word-revelation, in terms of the temporal cosmic
law-order itself.

The closed structure of the logical and the postlogical aspects is always
characterized by a rigid dependence on the prelogical aspects of reality,
on the so-called natural dimensions of the cosmos (sensory feeling, or-
ganic life, movement, space, and number). The closed structure of pistis
– the transcendental boundary point in the apostasy of faith, in connection
with which all of the earlier normative meaning-functions (the moral,
jural, aesthetic, economic, social, lingual, historical, and logical meaning
functions) remain under the leading of the pistical aspect in a rigid, closed
condition – can only be found therefore in the apostasy of faith towards a
primitive divinization of the unknown (still-closed) natural powers,
which control life and death, fertility and infertility, and in general the en-
tire biotic-sensory substratum of primitive society.
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With the divinization of the closed natural forces, human existence in
its entirety becomes rigidly bound within its temporal normative func-
tions to “irrational nature.” The “night of nature” covers primitive society
like a blanket. In other words, in this closed structure, subjective pistis has
no other normative revelational principle than that of the transcendental
certainty concerning the godhead which reveals itself immanently within
closed natural forces that are required to be venerated in the cult of faith
(that is, in the worship service).

This restrictive principle of revelation becomes a curse for humanity,
resulting in the disorganization of its faith-life; but the principle itself is
nevertheless firmly grounded in the divine world order and is thus ele-
vated above all human arbitrariness. In the Word-revelation that finds its
fulfillment in Jesus Christ, this principle is not set aside – God even re-
veals himself in the forces of nature – but rather it is disclosed in its true
sense for the first time in relation to the fullness of meaning and the reli-
gious unity of divine law, through the whole-hearted service of God in the
Christian freedom of being a child of God, which has initially been given
to us by means of Christ’s work of redemption.

In the closed structure of its apostasy, pistis lacks any orientation to reli-
gious self-reflection. The dispersion or disintegration of the awareness of
personality, which we observe repeatedly in primitive peoples, comes to
pistical expression in a remarkable way through the faith-representation
of the divine as “mana.” It was the ethnologist Codrington who first
brought this mana-representation to attention in his well-known book The
Melanesians (1891). Since then it has been discovered that it is spread
among peoples over the entire earth, albeit, under different names (oren-
da, wakonda, manitu, dema, etc.).

After this discovery there developed a lively debate as to the true mean-
ing of this mana-conception. As a provisional result of this debate we can
truly say that this faith representation is characterized by a peculiar fluid-
ity,1 by a peculiar intermingling of the natural and the supernatural and of
the personal and the impersonal. Mana, with its negative correlate, the ta-
boo, is the divine and mysterious which, ubiquitously diffused in things,
transcends the trusted everyday sphere of life, and in a kind of fragmen-
tary and fluid way personifies itself in mythical figures. In this way, ani-
mals, humans, and spirits can function as inorganic things (for instance,
stones), which make an impression because of their unusual form or size
and which are seen as a kind of mask of the mysterious mana.

Totemism involves a faith-representation that is thoroughly imbued
with belief in mana, whereby the clan venerates a particular animal or a
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particular plant as the male or female ancestor of the tribe; the members of
the clan identify themselves with the totem animal or the totem plant.
They are eagles, kangaroos, date palms, etc. From all of this it is clear how
diffuse and disorganized the conception of personality is in this primitive
nature-faith.

In the meantime, we also discover in this closed structure of the faith-
function that there is a retrocipatory meaning-coherence with the earlier
law-spheres. The retrocipatory moments of meaning (analogies) are also
included, as we have already observed, in the transcendental boundary
character that is peculiar to the modal meaning-nucleus of the pistical as-
pect.

The law-sphere of faith is immediately founded in the moral law-
sphere, which is qualified by the modal sense of love. This will be seen in
more detail as we examine the distinction between law and morality. Nat-
urally, love, in its full religious meaning, which in the New Testament is
called “the fulfillment of the law,” is not being referred to here but only its
temporal modal meaning by which it is differentiated from all other mo-
dalities of meaning and is inextricably intertwined with these as typified
in love between parent and child, conjugal love, love of country, etc.

The retrocipation of faith to this moral sense of love reveals itself in the
cultic dimension that is characteristic of all true faith. This cultic element
is also essential in the primitive, closed structure that faith manifests in the
nature religions. In the veneration of the good and the exorcizing of the
evil spirits that manifest themselves in the powers of nature, or so it is be-
lieved, is concealed a modal analogy that is immediately rooted in natural
love for the power of life and in natural hate towards mysterious powers
such as illness, death, barrenness, etc., which threaten the biotic existence
of the primitive community.

Whenever this cultic element is lacking and there is only a primitive im-
pulse to control the powers of nature by means of magic, it is not really
possible to speak of a belief in God but only in magic. This does not in any
way exclude the possibility that belief in God can be suffused with magi-
cal elements, which is indeed the case to a great degree with regard to the
primitive belief in mana. Magic itself, however, is never to be identified
simply with belief in God.

The central problem that now requires our special attention concerns
the opening process of pistis in the apostate direction. What does this
opening process involve and how is it possible? Answering these ques-
tions is also highly relevant for the conception of the historical idea of de-
velopment in which the direction and the origin of the developmental pro-
cess should be encompassed.

It cannot be denied that, after a period of primitive and undifferentiated
faith in nature within the religions of the pagan peoples who have taken a
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leading position in world history, there has been the emergence of a pro-
cess of faith-opening in an apostate direction. And this opening process
has been directly connected with the emergence of these peoples from a
more or less primitive stage of civilization.

So, in the development of the Greek representations of faith, we dis-
cover a clear transition from the originally primitive phase of nature, in
which an impersonal religion of life predominates, to a phase of culture
religion, in which the pantheon assumes idealized personal human forms
and divine revelation in the normative personality-functions of science,
culture, social life, economics, art, law, and morality is transformed into a
polytheistic service of culture gods (historical analogy in the meaning of
faith).

In his Theogony, the poet-philosopher Hesiod instructs the Greeks as to
how the younger gods of measure, order, and harmony are to conquer the
older nature gods of indeterminacy (Uranus) and limitlessness (Chronos,
the god of limitless time, who devours his own children) and how they are
to purify the earth from the grotesque monsters and the indeterminate
ephemeral beings.

In Homer’s epic, these younger gods, engaging in intercourse with each
other and with humans, take on individual, personal form. In its develop-
mental and opening-process, the service of idols transcends the primitive
faith of nature, directs itself to the revelation of God in the normative as-
pects of the temporal cosmos, and begins to conceive of its gods in per-
sonal form.

Under the leading of this opening of faith, we also observe the historical
norm of individualization and integration that we already saw taking hold
in our analysis of the development of Greek civilization. The well-known
neo-Kantian philosopher Ernst Cassirer, as has already been remarked in
passing, also pointed this out from a completely different standpoint in his
Philosophie der symbolischen Formen (II, 245–246). In the totemistic pri-
mitive life communities, he observes, the individuality of the members is
still absorbed within the whole. However, as soon as the consciousness of
faith elevates itself to the conception of personal gods, individuals begin
to free themselves from being absorbed into the totality of the community.
Now, for the first, time, individual persons acquire their independence
and their “personal countenance” in contrast to the life of the clan and
tribe. Correlatively, accompanying this orientation to the individual, there
is at the same time a novel tendency towards the general, for the more in-
clusive social unities now elevate themselves above the narrow unity of
the tribe or group. The personal gods of Homer are also the first, national
gods of the Greeks. As such they become the creators of the Pan-Hellenic
consciousness, for they are the Olympians, the universal gods of heaven
whose worship is not restricted to a particular place. So there is carried out
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here liberation towards a personal consciousness and an elevation towards
national consciousness in one and the same basic formative activity of
faith.

Indeed, the opening of faith – which, in the last analysis, as the tran-
scendental limiting function, takes the lead in the entire normative open-
ing process within the earlier law-spheres – in apostasy from the divine
Word-revelation is only understandable as a process of humankind’s
coming to self-awareness in its faith apostasy. In its modal structure of
meaning, the function of faith does not have any modal sphere that it an-
ticipates. Indeed, the only thing that apostate pistis can anticipate is the
apostate root of existence which attempts to seek itself and its god in a per-
sonification of the normative aspects of the temporal cosmos. The func-
tion of faith in an apostate direction transcends the rigid enclosure of the
primitive belief in nature as soon as apostate humanity becomes aware of
the supremacy of the normative rational functions above the closed pow-
ers of nature, and, in a personifying divinization of these normative func-
tions, it advances to religious self-reflection. Only in this process of com-
ing to self-consciousness does apostate humanity also become aware of its
freedom to form its historical future in a controlling way through a con-
stant struggle with rigid tradition.

Manifesting itself here is the religious fundamental law of human exis-
tence, which retains its universal validity even in the state of apostasy, and
which we have called the religious law of concentration. All self-knowl-
edge is dependent upon knowledge of God. So even the apostate self only
learns to know itself in relation to its idols, in which it absolutizes its tem-
poral rational functions.

In the Egyptian pyramid texts, we find the oldest documentation of the
gradual elevation of apostate self-consciousness to the normative-jural
and moral functions of personality. We observe here how the ethical con-
ception of selfhood accentuates itself in the belief in immortality and in
the cult of the dead to the same degree in which the god of death, Osiris, is
increasingly regarded as the judge of good and evil. In the older texts, he
still functions only as a nature god who is coerced by means of magical
formulas to receive favorably the soul of the deceased. Later on, magical
incantation makes way for a plea of the soul before its judge, in which it
defends its right to a favorable destination.

Under the guidance of the opening process in the apostasy of faith there
also now occurs the opening up of the earlier normative law-spheres. It
occurs initially in the law-sphere of historical development in which this
entire opening process, as we saw, is founded, in the specific sense that a
particular faith must first have attained historical power in order to be able
to provide leadership to cultural development.
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Where apostate faith has indeed acquired the power necessary for the
forming of history and has thereby assumed leadership in the develop-
ment of culture, this opening process cannot take place harmoniously. By
reason of the divine world-order it must, in the nature of the case, come
into conflict with the above-analyzed principle of cultural economy for
opened cultural development. Furthermore, every divinization of an as-
pect of temporal reality signifies the absolutization of it at the expense of
the sphere sovereignty of the remaining aspects. In historical develop-
ment, this necessarily leads to the exaltation of the power of a particular
cultural sphere at the expense of all the others.

As an illustration, we again refer to the divinization of natural-scientific
thought at the time of the Enlightenment (18th century). In this period, the
development of the entire culture comes under the tyranny of the belief in
the all-sufficient power of natural science. By this absolutization of natu-
ral science, an individualistic, rationalistic and utilitarian stamp was im-
pressed on this entire period of culture.

However, let us be clear as to what is involved here. It has already been
pointed out that true historical formation remains bound to the principle of
historical continuity. According to this principle, the power of tradition
continues to offer a counterweight to any revolutionary subjectivism on
the part of the shapers of history. So, for example, in our Western cultural
development, the power of Christian principles has remained active in his-
torical tradition, from which it has already become impossible to com-
pletely isolate the historical influence of Enlightenment faith. If apostasy
could work itself out completely and purely in cultural development, then
this would inevitably lead to a complete demonizing of culture.

We also recognize, however, God’s common grace in the historical pro-
cess, by means of which the spirit of apostasy is restrained and every exal-
tation of a particular cultural power elicits the reaction of others. The fol-
lowing illustrates that historical tradition remains operative as a beneficial
conserving power in the process of cultural development: even reaction-
ary movements – which over against the extreme arbitrariness of a revolu-
tionary movement, attempt what is just as extreme, the repristination of a
dead past – conspire to halt the exaltation of a particular cultural factor,
though they, in turn, themselves evoke the opposition of progressive cul-
tural powers.

Even in the face of all this, cultural development in a sinful world does
not by any means manifest the image of a gradual linear progress. Instead,
its course is that of a sinuous curve with high and low points, with action
and reaction. It is never carried out harmoniously but always in a clashing
disharmony. The Christian faith sees, in the entire historical process, the
continuing conflict between the civitas dei and the civitas terrena, which,
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understood in the light of eschatology, ends in the definitive triumph of
the kingdom of Christ.

Here we encounter a theme that will be developed in more detail within
a later context. At this point, the aim has only been to determine the place
of faith and history in the opening process.
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PART 3

Part 3
The Subject-Object Relation within the Modal Structure of
the Law-Spheres and its Significance for the Science of Law

3.1 The General Significance of the Subject-Object
Relation in the Modal Structure of the Law-Spheres
with particular reference to the Jural Aspect

In our previous expositions, we repeatedly encountered a remarkable
state of affairs within the modal structure of the law-spheres.

It became apparent, for instance, that a natural event, such as a flood, an
earthquake, etc., has a subjective function only within certain aspects of
reality (namely, in the number, space, and movement aspects), while, in
all other aspects, it only appears in an objective function (merely as an ob-
ject), which can only exist in a structural relationship to subjectivity
within these aspects.

It is clear that in the aspect of feeling such a natural event cannot func-
tion as a subject. The event itself cannot experience in a sensory manner;
instead, it is seen in its objective-sensory perceptual image. It is percepti-
ble, in an objective-sensory way, exclusively for anyone who can see.
Thus we also discerned how such a natural event is only able to occur in
the historical law-sphere as an object, but can itself never be a subject in
historical development.

The indicated object-functions that such a natural phenomenon has in
the aspects of reality, in which it cannot appear as a subject, have meaning
therefore only in relationship to the subject-functions within the same as-
pects. The objective-sensory perceptual image of a flash of lightning, for
instance, only exists in relationship to possible subjective perception. It
has no being “in itself,” in abstraction.

Nevertheless, it is erroneous to suppose that such object-functions of re-
ality are simply the product of subjective representation and that the true
reality of a natural phenomenon is restricted to the aspects of reality which
are investigated by physics and chemistry. However, this is a widely held
opinion. With regard to a natural phenomenon, a distinction is then made
between its mathematical and physico-chemical characteristics, which on
the one hand, are believed to have an objective existence and belong to the
reality of the phenomena itself, and, on the other hand, the sensory charac-
teristics of color, smell, taste, etc., which are supposed to exist only for
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subjective perception, but do not possess any true objectivity, and which
therefore cannot be ascribed to the reality of natural phenomena.

This conception, which arose under the influence of the over-extension
of the limits of physics and chemistry, is erroneous in every respect. It
completely misconstrues the relationship between subject and object as
found in reality.

On the one hand, the functions which a natural phenomenon, such as an
electrical discharge, has within the mathematical and physico-chemical
aspects of reality are not at all objective but are subjective in character.
The phenomenon, as a subject, truly possesses a spatial trajectory, and it
functions as a subject within the physical aspect of movement and energy.
On the other hand, its function within the psychico-sensory aspect of per-
ception (as an object) is an objective and not a subjective one.

The view referred to above erroneously supposes that investigation by
the special sciences is able to inform us with regard to the actual reality of
a phenomenon. We have seen, instead, that the special sciences must in
fact begin by abstracting from the concrete data in order to be able to theo-
retically study a particular aspect of reality which has been chosen as a
field of investigation. The special sciences should never arrogate to them-
selves the theory of reality. This lies in principle outside the limits of their
competency.

If it were true that the sensory dimension of a natural phenomenon only
existed in the subjective representation, then one could no longer speak of
a truly objective sensory-perceptual image. How would we then distin-
guish the perceptual image in a hallucination or a dream from the percep-
tual image of a real thing or a real natural phenomenon?

The true structure of the subject-object relation within temporal reality
cannot be understood from the standpoint of immanence philosophy. It
has already been pointed out that on this standpoint the subject is never re-
garded as sujet, as being subjected to the divine law-order.

Since Kant it has only been permissible to understand the subject-object
relation in two senses: (i) in the epistemological sense, in which the entire
empirical world is conceived as the object for the knowing subject; and
(ii) in the practical-ethical sense, in which the entire empirical world be-
comes the object of the human will, that is, becomes the means for human
purposes, in contrast to which the human person is viewed as “an end in it-
self” (Selbstzweck).

Taken in the first sense mentioned above, the object is erroneously
identified with the theoretical Gegenstand of knowledge.1 In turn, this
Gegenstand is identified in equally erroneous fashion with what is gener-
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ally valid, with law-conformity.1 Thus, in the science of law, for example,
the legal order, as the sum of universally valid legal norms, is called objec-
tive law (recht) in contradistinction to subjective law (recht) as the pecu-
liar competence of a juridical subject.

First it should be observed that the identification of the object of human
experience with the Gegenstand of theoretical knowledge must be mis-
taken per se. It has already been pointed out that the Gegenstand is the
product of theoretical abstraction by means of which we set particular
nonlogical aspects of reality over against the logical aspect of thought,
making them into a theoretical problem for that attitude of thought. For
this reason naive, pretheoretical experience cannot have a Gegenstand. In
pretheoretical experience, however, we are indeed aware of subject-object
relations. Thus everyone knows how to distinguish the objective-sensory
perceptual image of a real tree from the subjective imagining of it.

In the second place, it is confusing to identify objectivity with universal
validity or law-conformity. In its indissoluble relatedness to the subject,
the object as well as the subject is subjected to the laws of its existence.
So, for instance, the objective-sensory configuration of a tree is subject to
the psychical laws which regulate sensory perception in its subject-object
relationship. But the object is not identical with law-conformity. The ob-
jective sensory configuration of a tree, for instance, is just as individual as
the subjective sensory experiencing of the individual person. Its individu-
ality, however, is an objective individuality, that is to say, an individuality
that is independent of the subjective individuality of the perception of the
tree’s configuration.

For the same reason it is confusing to use the expression “objective
law,” in the sense of the sum of universally valid juridical norms, in con-
trast to subjective law.

If we desire to obtain a proper insight into the place of the subject-object
relation within reality, we are obliged to investigate it initially within the
modal framework of the law-spheres. Only within this framework is the
fundamental significance of this relation for the special sciences, and thus
for the science of law, to be understood.

In the science of law the subject-object relationship is present in a two-
fold way:
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Rechtsgegenstand (1933, p. 1) with the proposition: “The concept of the legal Ge-
genstand (legal object) stands in logical opposition to that of the legal subject.”

1 General Editor’s note: Dooyeweerd does not acknowledge universality at the factual
side of reality. As a consequence he uses the Dutch terms wet and wetmatig as
synonyms, instead of realizing that having the maat of the wet (the “measure” of the
“law”) can only be a feature of something subjected to the law. In being an atom
(the law-conformity of an atom) every individual atom in a universal way evinces
that it conforms to the law for being an atom.



(i) In the figure of the jural object, that is, the object of a subjective
jural relationship (a subjective right or a subjective jural obliga-
tion).

(ii) In the pattern of an objective jural fact, that is, a natural fact which
itself never constitutes a subjective juridical relationship (that is, a
relationship between jural subjects) but to which the legal order
nevertheless attaches various jural consequences with reference to
such a jural relationship. One need only think of the occurrence of
a fire on premises that are covered by fire insurance.

The jural subject-object relationship is of the greatest importance; nev-
ertheless, it has for the most part been ignored by the science of law.
This has had a fateful influence on the development of a number of dif-
ferent basic legal concepts, such as subjective right, causality, legal
facts, etc.1

Only in recent years has attention been given to the supra-arbitrary ma-
terial structure of this relationship, in the previously mentioned book of
Husserl, Der Rechtsgegenstand. He seeks this structure, however, only in
juridico-logical states of affairs. In opposition to this, I maintain that a
correct insight into the modal subject-object relation can only be gained
by an investigation of the modal structure of reality itself. In order to ap-
proach this question we shall have to look more closely at two problems:
(i) In which modal aspects does this relation appear? (ii) What can func-
tion as an object in a particular modal aspect?

Since this relation will be investigated later on, as it especially applies
to the science of law, we shall restrict ourselves in this introduction to a
more general, encyclopedic exposition.

3.2 The Limits of the Subject-Object Relation

We return for a moment to the modal subject-object relationship be-
tween sensory perception and the objective sensory perceptual image.
As an example, we can take a rosebush in bloom. In the objective-sen-
sory perceptual image to which subjective-sensory perception is direct-
ed, according to its modal structure, we find a multiplicity of objective
sensory qualities in an objective-sensory spatial image. In this spatial
image, a sensory image of the movements and of the life of the rosebush
is also given. By careful observation it is certainly possible to discern
whether the rosebush is living or is dead. True, we cannot see the sub-
jective life processes, but we are able to perceive the objective-sensory
expression of these life activities, their sensory image.
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“To be more specific, the true nature of this relationship is misinterpreted by the
positivist conception of the jural subject and the jural object, according to which
they are arbitrary fictions of juristic method (rechtstechniek) or are merely formal
categories of legal science which can take on any content whatsoever.”



From our previous investigations, we know what is involved here: anal-
ogies of number, space, movement, and organic life within the modal as-
pect of feeling. These analogies manifest themselves within subjective-
sensory feeling, namely, in the sense of multiplicity, the sense of space,
the feeling of movement, and feeling of life. But in the objective-sensory
image these analogies are objectified; they have taken on an objective ex-
pression. The modal subject-functions, or the subject-object relations,1

which the rosebush has in the pre-psychical aspects, are objectified in
analogies within the sensory perceptual image.

Now it is undeniable that the life-function is the last subject-function
that the rosebush has in reality.2 In all later aspects it functions only as an
object.

The question now arises whether it is only the analogies of its modal
functions in the earlier law-spheres that are able to be expressed in the sen-
sory object-function of the rosebush (thus in its objective-sensory percep-
tual image), or whether the anticipations of the later object-functions,
which they have in the normative law-spheres, are also represented in this
perceptual image.

In my work De Wijsbegeerte der Wetsidee (The Philosophy of the
Cosmonomic Idea) I chose the former alternative. After carrying out my
investigations further, however, I am of the opinion that I must revise this
conception, in actual fact, already implicitly rejected in the third volume
of the above work.

My earlier view certainly comes into conflict with the position we have
earlier discussed, the “sphere universality” of every modal aspect of real-
ity. Furthermore, the objective logical characteristics of the rosebush defi-
nitely express themselves by anticipation in the sensory perceptual image.
If this were not the case, then in naive, nontheoretical thought, which still
remains rigidly bound to sensory representation, we could not logically
distinguish a plant from a stone. Here we discern the logical characteris-
tics as they are embedded in the sensory configuration of the thing. In the
objective-sensory diversity of form and shape the logical characteristics
announce themselves by way of anticipation.

Likewise, the objective cultural function of a rosebush is observable in
a sensory manner by way of anticipation. A rosebush that one comes
across in the wild has an entirely different appearance from one that has
been bred and cultivated. So the later object-functions of the plant also
must be able to express themselves by way of anticipation in the sensory
(objective-psychical) perceptual image.
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light of the sun.

2 The view that attributes to plants an unconscious sensory life does not rest on an
experimental foundation but on the philosophic prejudice that “nature does not
tolerate any discontinuities.” The so-called principle of continuity for this reason is a
hindrance in obtaining a proper insight into the structure of plants and animals.



This does not appear to offer any difficulties with regard to the sym-
bolic aspect of language, the social aspect, and the aesthetic aspect. In the
sensory perceptual image of the rosebush one sees by way of anticipation
its objective-symbolical meaning (which expresses itself in its name), its
objective meaning in social life, and its objective aesthetic qualities.

Indeed, human sensory perception, in contrast to that of the animal, is in
great measure characterized by symbolical anticipations. It is for this rea-
son alone that it is possible for a person to recognize a thing at a glance be-
cause, in the sensorily perceived image of the thing, that person grasps its
objective-symbolical meaning in social life. The animal, however, is com-
pletely bound to the emotional sensory impressions of its environment; it
reacts immediately to these impressions in a motor-sensory fashion, and it
can never come to a quiet reflection on things.

Within the sensory perceptual image of the rosebush, we also see by
way of anticipation its objective aesthetic qualities, but always on a sym-
bolic foundation. Those to whom the fine nuances of color and delicate
form of a rosebush do not speak and mean nothing cannot see its objective
natural beauty. The saying of Guido Gezelle, “To me flowers speak a lan-
guage,”1 is more than a simple poetic metaphor. As is the case with its cul-
tural qualities, the aesthetic qualities of a plant are thus already revealed
through anticipation in its objective sensory form. The aesthetic qualities
and the social qualities rest upon a symbolic foundation, whilst the cul-
tural do not.

It is much more difficult to obtain an insight into sensory objecti-
fiability with respect to the jural object functions. After all, how would it
be possible to perceive our flowering rosebush, in a sensory way, in re-
spect of its function as a legal object? Is it only by way of anticipation?

Here we must refer back to what we have discovered in the meantime
about the sequential order of the aspects in cosmic time. The jural law-
sphere is based on the substratum of the law-sphere of language whose
meaning-nucleus is that of symbolical signification. The jural signifi-
cance of the rosebush therefore can only be expressed in its sensorily per-
ceptible image by means of a sensorily perceptible sign or symbol.

The difference in principle between the jural aspect and the lingual, so-
cial, and aesthetic aspects, with reference to their sensory objectifiability,
is that the jural functions of a thing can only be made perceptible to sense
because someone provides them with a sensory sign. By contrast, the
beauty of something and its symbolic significance in social life reveal
themselves by way of anticipation in the sensorily perceptible image of
the thing itself. In order to display the beauty of a rosebush, one does not
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have to attach any symbolic sign to it. This beauty manifests itself in the
colors and in the sensory nuances of the living plant’s form.

But if someone has not indicated the objective jural characteristics of a
thing by means of an objective sensory sign, neither can these functions
come to objective expression in the perceptual image. They become per-
ceptible in a sensory fashion only by means of such attached signs. Who-
ever observes, for example, a hedge or a fence around the garden in which
the rosebush is growing, can see that the garden belongs to someone.
Whoever sees a book plate in a book, or the initials of the owner in an
overcoat, observes, in the sensory perceptible image by way of anticipa-
tion, an expression of the article's ownership.

Indeed, the entire objective-sensory perceptibility of the jural functions
of things in human society rests upon such sensory symbols which have
been attached to them. Positive legal norms themselves are not recogniz-
able either, apart from objective-sensory symbols. These symbols must
continually be formed by human agency.

How is it then that the jural functions of things cannot express them-
selves in an objective-sensory manner within the things themselves but
only by way of attached signs, while the symbolic and aesthetic qualities
do indeed symbolize themselves in a sensory way within the things them-
selves? Could this be an indication that the jural functions are not attribut-
able to the thing itself (although there is a structural relatedness to the jural
subjectivity of a person) but that they play only a purely subjective role in
human consciousness?

The latter is certainly not the case! Whether something is the property
of the state or of a particular person, or whether it is temporarily a res nul-
lius, makes a difference to its actual state of existence. If it is a res nullius,
it will lack human cultivation and thus become neglected or revert to the
wild. If it is an object of private ownership by a particular person in a civic
community, then, within the limits set by law, they will be able to carry
out their desires with respect to the thing, without having to make it ser-
viceable to the common interest; whereas serving the common interest is
just what is required with respect to objects of state ownership.

The object functions of a thing in the jural aspect are therefore not with-
out significance for its real state of existence. They are not simply con-
structs of human thought, but they belong to the thing itself in a structural
relationship to human subjectivity within these aspects. The fact that of
themselves the jural object functions of a thing are not expressed in the
objective-sensory perceptual image, whilst this is indeed the case with, for
example, the objective lingual and aesthetic functions, requires a different
explanation.
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This explanation must be sought in the fact that the jural aspect of real-
ity, as with the moral and faith aspects, is associated with the practical
will-orientation of human life, whilst the lingual and the aesthetic aspects,
in contrast, are, as such, related to the contemplative orientation of know-
ing and imagining.

Now the practical orientation of will requires that there be a realization
of the inner acts of human life in the “external world,” and this realization
takes place in the act.1 Only in the act can we actualize, that is, realize, the
object functions of things within the jural aspect. The sensory objecti-
fication of these object functions also requires therefore a human act, such
as the staking out of one’s territory, or the affixing of a sensory sign.

Undoubtedly, the creation of a plastic work of art, such as a painting or a
sculpture, also requires an act; but once the work of art has been brought
into being, in its aesthetic object-functions it is again exclusively related
to the contemplative orientation of knowing and imagining pertaining to
human act-life. It no longer requires an actualizing of its aesthetic object
functions by human activity. Its beauty, on the contrary, comes to direct
expression in the sensory symbolism of its form, lines, and colors.

Finally, with regard to cultural activity, this is undoubtedly oriented in
the direction of practical willing; but the cultural aspect does not rest on a
symbolical foundation.2 This explains why the modal cultural characteris-
tics of a thing can objectify themselves within the sensory perceptual im-
age without the affixing of a sensory symbol.3

The difficulty, which at first appeared to militate against the acceptance
of the sensory objectifiability of the jural function of a thing, is solved.
Without the possibility of such a sensory objectification legal life would
be impossible.

There remains, however, a great difference indeed between the objec-
tive analogies and the objective anticipations in the sensory form of a
thing. In this connection it is of little consequence whether these anticipa-
tions are already indicated in the sensory symbolism of the thing, or
whether they require first the affixing of a sensory sign by human activity.
The objective analogies are simply and directly given in the objective-
sensory perceptual image. Within certain limits they are even accessible
to the subjective sensory perception of the animal. A spatial form, move-
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2 This can also be shown genetically in terms of the development and the actualizing
of the higher modal functions of the child. Before it starts to speak, a child in its first
year has already began to use and to experiment with articulated sounds which do
not yet have any symbolical meaning. Only after it has developed the free mastery
of these sounds does it begin to form true words with lingual significance. See A.
Gehlen, Der Mensch, 2nd ed. (1941), 137 ff.

3 This is not to say that we would also be able to sensorily perceive the practical
destination of a cultural thing apart from a symbolic anticipation.



ment, or life process, in the macro-world, objectifies itself as a matter of
course in the sensory perceptual image. Those with normal vision, and
who use their eyes, cannot help but see it, at least, if there is enough light.
That holds as a matter of course in nature.

In the case of the objective anticipations, however, the situation is alto-
gether different. These relate to normative aspects of reality. They belong
to the opened, or deepened objective perceptual image, and are only ac-
cessible to an opened, subjective feeling-function of consciousness. A
creature that cannot think in a subjective logical manner will never be able
to differentiate, within the sensory perceptual image, the objective traits
that are characteristic from those that are not. An animal cannot discern
within the sensory perceptual image any traces that it is the product of cul-
tural activity because it is not itself a cultural subject but at best a cultural
object. It cannot see any sensory symbols because it does not possess a
subjective function of language, etc.

The normative anticipations in the objective-sensory form of a thing are
dependent upon human disclosure; they are not present as a matter of
course in the perceptual image itself (such as a spatial form or a moving
image) but are, rather, presented to human beings as a hidden realm of
meaning to be disclosed. Furthermore, this opening process, with refer-
ence to all objective anticipations of the post-symbolical normative as-
pects which are related to the practical orientation of will, must go hand in
hand with an actualizing that can only take place by means of human ac-
tivity.

Is the subject-object relation present in all of the law-spheres? The an-
swer must be in the negative.

In a law-sphere whose modal structure does not manifest any analogies
this relation cannot reveal itself. In the numerical aspect of reality there-
fore it must be absent because in this aspect there is nothing that can be
objectified, for there are no aspects that precede this one in the order of
cosmic time.

But in the aspect of space, the relation in question does indeed express
itself, specifically, in the relation of a subjective spatial figure to its points.
A point does not possess subjective extension in any spatial dimension. It
is an objective analogy of number in the meaning-structure of space,
which can exist only in an unbreakable relationship with subjective exten-
sion. For example, the three angular points of a triangle exist only in the
intersection of the subjectively extended sides. The objective length of the
sides depends upon these intersections. The points themselves are not
subjective spatial figures but only have an objective function within this
law-sphere.
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The subject-object relation is also present in the biotic law-sphere. For
example, a bird’s nest itself does not live but is an object in the life of a
bird. And so an inorganic means of sustenance, such as water, also has a
biotic object-function without itself possessing a subject-function within
this law-sphere.

Economic goods, as economic objects, exist only in a structural relation
to subjective economic valuation.

A social object, such as a pleasant discussion room or an intimate living
area in a home, only exists in relation to subjective human social inter-
course. And so forth.

Within the object-realm of a law-sphere it is the retrocipations (analo-
gies) of earlier aspects of reality that must be objectified, first of all. They
are objectified in conformity with the constant order of succession pre-
vailing amongst the different law-spheres. It is only upon the foundation
of the objective analogies that objective anticipations can be based.

To cite an example, the life-function of a bird cannot objectify itself in a
sensory manner within the objective-sensory image of a living bird apart
from the function of movement, the spatial form, and the numerical rela-
tionships of the animal body. Life can express itself only in an objective-
sensory fashion in a sensory spatial image of movement.

Now, is it possible for the subject itself to become an object within the
modal aspects in which the subject-object relation has a place?

If we take again as an example the feeling aspect of reality, then it is un-
deniable that subjective feelings can be brought to objective-sensory ex-
pression. A feeling of joy expresses itself objectively in the facial expres-
sion, in the objective sound of the voice, etc. Subjective thought can also
come to objective-logical expression in formulated concepts and judg-
ments. The subjective aesthetic conception1 of a painter allows itself to be
objectified aesthetically in a painting. A subjective spatial configuration
allows itself to be spatially objectified by way of spatial points, etc.

Yet this possibility of objectification has its internal limits in the modal
structure of the subject-functions themselves. The subject itself never be-
comes an object within the same law-sphere. It cannot for the very reason
that the modal object lacks subjectivity and possesses only a dependent
function (as object) within the law-sphere, in unbreakable relation to
subectivity.2 The modal subject remains a subject in its modal structure. It
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“intentional” aesthetic object, which is conceived by imagination, and, in this sense,
is still only intended. But the intentional object itself is still a subjective conception.

2 General Editor’s note: Dooyeweerd did not realize that within the spatial aspect it is
already possible for a subject to serve as an object too. A line, which is a subject in
one dimension, can also function in a limiting (objective) sense in higher dimensions
– e.g. limiting the surface of a square, or acting as the edge of a cube. In similar



resists any kind of objectification within the same law-sphere. In the ob-
jective facial expression the subjective feeling is never sensorily percepti-
ble. The objective-sensory perceptible image of a laughing face does not
itself feel any joy, but is simply an objective-sensory expression of the
subjective feeling of joy.

In truth it is still analogies of earlier, or anticipations of later, aspects of
reality which bring to expression individual subjectivity in the objective
sphere of a modal aspect. But in such objective expressions of subjectivity
within the same law-sphere, the former retain an unbreakable connection
with the subject whose activity they bring to expression.

The objective-sensory configuration of a rosebush in bloom has an indi-
viduality that is completely indifferent to the individuality of the sensory
subject that perceives it. But the objective facial expression in which a
subjective sense of joy is mirrored remains, as an individual thing, insepa-
rable from this subjective emotion of joy which is expressed in it. So also
the aesthetic objectivity of a sculptural work of art retains the unique indi-
viduality of the subjective aesthetic conception which it brings to objec-
tive expression.

Insight into this state of affairs will later prove to be of great signifi-
cance for the doctrine of subjective rights, particularly for insight into so-
called personal rights (such as copyright, patent rights, trademark rights,
the right to a company name), for the doctrine of the legal subject and the
legal object, and for the doctrine of legal facts.\
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PART 4

Part 4
The Theory of the Individuality-Structures of Reality and
their Forms of Interlacement as a Second Foundation for the
Encyclopedia of the Science of Law

4.1 The Place of the Various Branches of Law in an
Encyclopedia of the Science of Law

Up to this point we have only considered reality with regard to its ab-
stract aspects. These appeared to be enclosed in law-spheres having a
mutually irreducible modal structure.

The theory of the law-spheres in its relation to our cosmonomic idea
provided the initial, necessary foundation for a true encyclopedia of the
science of law. Only on this foundation did it appear at all possible to de-
termine where the legal aspect is situated in the temporal coherence of the
aspects and at the same time to establish the exact place of the science of
law in the entire context of the special sciences. The place of the jural as-
pect in the order of the aspects seemed to reveal itself only by way of a
precise analysis of the constant modal structure of law as to its law- and
subject-sides. And only in this fashion did it appear to be possible to es-
tablish the meaning of the basic modal concepts of legal science, which
are contained in the central concept of law itself, taking into account their
internal connections with the basic concepts of the other special sciences.

Undoubtedly, this is the primary task of a formal encyclopedia of the
science of law. This, however, is by no means its only task.

The basic concepts possess a very abstract character. In their mutual in-
terrelatedness, they only provide a theoretical concept of the nature of the
jural aspect of reality as it is simultaneously distinguished from, and inter-
nally connected with, all the other aspects.

The concepts: legal norm, legal subject and legal object, legal fact, sub-
jective right and legal duty, area of validity and the locus of a legal fact,
lawfulness and unlawfulness, jural attribution and accountability, jural
will, jural causality (legal ground, legal consequence as to the law-side;
the subjective or objective causality of, respectively, a legal transaction or
objective legal fact, as to the subject-side), jural positivizing and the origi-
nating jural form (formal source of law), legal organ and jural competence
(legal power), jural interpretation and legal significance, jural fault or
guilt, good morals, good faith, etc. – none of these concepts belong to a
particular division of the science of law as, for example, do the theory of
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civil law, commercial law, law of civil procedure, law of criminal proce-
dure, and administrative law. Instead, they are basic concepts of the legal
science as a whole, since they concern the foundational legal character of
the jural law-sphere. In reality, the modal meaning of this law-sphere is
not given in abstracto but only in a typical particularization within the in-
dividuality-structures of reality. Within these individuality-structures, le-
gal norms, as well as subjective and objective legal facts and the legal ob-
jects that are subject to those norms, exhibit typical jural characteristics
which are not simply modal.

We must attain clear insight into this state of affairs precisely because
current notions concerning this subject in the science of law as well in the
other empirical sciences, display considerable confusion.

The modal meaning of the jural norm is contained within the provision
comprising article 119 of the Basic Law (Grundgesetz): The legislative
power is exercised by the King and the States General together, as well as
in the norm contained in article 1275 of the Civil Code: All contractual
undertakings to do some positive act or to refrain from acting are satisfied
by the payment of costs, damages, and interest where the party from
whom performance is due fails to carry out his or her obligations. The mo-
dal sense of the legal norm is present also in a provision of the governing
statute of the Dutch Hervormde church, or of the Gereformeerde church-
es, in the Netherlands, which regulates the manner of the convocation of a
synod or the procedure for calling a minister.

The modal meaning of legal object applies to a house that is owned by
me as private property, as much as it applies to a settlement or a public
road of which the state is the owner, or to a particular performance (for ex-
ample, the carrying out of a certain amount of work) to which one party by
agreement has bound himself or herself in respect of another.

It is clear, however, that in reality there is no positive binding legal
norm that is determined by the modal meaning of the jural law-sphere
alone, any more than concrete legal subjects or objects exist which could
be determined in such a modal-jural sense.

In modern legal usage, at least, the modal meaning of the legal norm al-
ways manifests itself in the typical differentiation of constitutional law,
civil law, international law, ecclesiastical law, the internal law of associa-
tions, business law, and other legal norm systems.

The modal meaning of the legal subject in modern legal life is typified
in the same manner. The subject in constitutional law has a different typi-
cal meaning from that of the subject in civil law, international law, eccle-
siastical law, etc.

And so far as the modal meaning of the legal object is concerned, this is
further concretely determined in a typical manner by the individuality-
structures of things (for example, a house, a mine, a piece of ground, a fac-
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tory), or by the specific nature of human performances (for example,
painting a portrait, building a house, the carrying out of the duties of a por-
ter), and, in general, by the specific nature of anything that can become a
legal object. Here it also makes a great deal of difference in which typical
spheres of society the legal objects function.

It should not be supposed that the particular nature of the legal norm,
the legal subject or legal object in question would make no difference for
rigorous juridical examination. On the contrary, juristically speaking, it
makes a considerable difference, for instance, whether a person is the
owner of an immovable thing (for example, a piece of land) or of a mov-
able thing (for example, a horse, a bicycle). The content of the law of
property is quite different with respect to each of these two instances. So
also, in the various typical spheres of law, it will make a great deal of dif-
ference whether the one who is legally authorized is an individual person,
a church, rather than a state, or a municipality. It is only in the sphere of
civil law that this does not make any difference. We shall see in due course
that this ties in precisely with the typical character of civil law.

If we now provisionally direct our attention towards the differentiation
of legal norms in typical norm complexes, such as constitutional and ad-
ministrative law, criminal law and criminal procedure, provincial and mu-
nicipal law, civil law and civil procedure, civil commercial law and non-
civil commercial law of free social intercourse, industrial law, ecclesiasti-
cal law, the internal law of associations, international law, etc., then we
immediately encounter the question as to what it is that truly governs this
typical differentiation.

We encounter here the problem of the material classifications of law
and the criterion that is employed in connection with it. Its investigation
comprises the second task of an encyclopedia of the science of law.

By material classifications we mean: classifications according to the
typical internal character of the various norm complexes of a legal order.

Legal science acknowledges other classifications as well, such as a clas-
sification according to the originating forms (the formal sources) of posi-
tive law. Distinctions are then made between statutory law, customary
law, jurisprudential law, treaty law, etc. As we examine the problem of the
sources of law, we shall see, however, that this formal classification can
only have scientific value when founded on an appropriate material classi-
fication. Indeed, material classification must have a position of promi-
nence. Usually, however, formal classification is completely divorced
from it and, as a consequence, it has no scientific value whatsoever.

Furthermore, we are acquainted with a means of classification accord-
ing to the legal norm’s area of validity: the classification into domestic
and international law. In the way that it is usually made, this classification,
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as I view it, also lacks scientific value because it is divorced from a proper
material classification and attempts, in an arbitrary way, to include all
positive law in the typical sphere of law of the (national) state or in that of
international relations between states. The sphere of validity of a jural
norm-complex depends upon the material sphere of law within which it
holds, not vice versa. So the canon law of the various church communities
cannot be characterized, in a strict sense, as either national or international
because a church community, as such, certainly does not have a national
character; nor can its inner nature be understood as national in terms of the
mutual relations between states. Ecclesiastical legal norms do not have a
territorial but a personal sphere of application. That is to say, they only
hold for members of the church. That does not alter the fact that a church
community is formally constituted within the territory of a state and can
be divided according to national boundaries (for example, the Dutch Her-
vormde church and the Gereformeerde church in the Netherlands). There-
fore this only has jurisdictional significance for its internal law if it is con-
stituted formally as a state church, or if its organization still clearly shows
traces of its having occupied the position of being a state church. This,
however, has nothing to do with the inner nature of the church.

Finally, there are other recognized schemes of classification which can
in no way be viewed as fundamental classifications that embrace the en-
tire range of positive law. If they are not to be rejected out of hand as be-
ing erroneous, they can only acquire scientific value based upon a proper
material classification.

Into this category, for example, falls the distinction between coercive
(or imperative) and supplementary (or regulatory) law. The criterion
which is normally used in this regard is whether or not it is possible for a
legislator to depart from a settled legal regulation without resulting in the
nullification of the regulation from which there has been a departure. This
classification only has scientific worth, as will be fully demonstrated
when the problem of the sources of law is examined, if there has first been
a proper delineation of the differentiated material spheres of law with their
internal limits of competence, and an investigation into the mutual inter-
connections amongst these legal spheres. In any case, this classification is
not all-inclusive because, in its original meaning, it only refers to law
formed by the state, even though it must be admitted that it is also applied
by practitioners of canon law to Roman Catholic ecclesiastical law. The
latter is to be explained by the fact that ecclesiastical authority in the Ro-
man Catholic church is organized formally, in many respects, after the ex-
ample of the secular authority of government; but this can never accord
with the true nature of the church institution.
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Yet another classification of positive law is that into common and par-
ticular law (respectively, jus commune and jus particulare). The situation
is represented as if there were a generally valid law. In this category is
meant civil private law. Particular law, by contrast, is supposed to include
only exceptions and supplementations to this jus commune. Insofar as
such exceptions and supplementations are not explicitly or implicitly es-
tablished, then common law must apply. This would hold especially with-
in the sphere of public law, and more particularly within the sphere of ad-
ministrative law which as jus particulare would contain only particular
exceptions and supplementations to civil private law. This classification,
at least according to the way in which it is made here, and, in particular, in
its practical implications, is completely unscientific because it does not
take into consideration at all the inner nature of the various legal spheres
which must be placed at the foundation of the material classifications of
positive law. We shall see later on that it is indeed meaningful to charac-
terize civil private law, according to its inner nature, as jus commune. But
there is no scientific justification for conceiving this jus commune in such
a way that it would be applicable to all possible legal relationships, except
where special regulations have not been established either explicitly or
implicitly. Insofar as legal relationships do not have a civil character, civil
law cannot be applied to them.

The classification of positive law into public and private law can only
become meaningful for modern legal life, as will be later demonstrated,
based upon a material classification of law according to the internal nature
of the legal spheres. On the other hand, in societies which are still undif-
ferentiated, it can only be regarded as a formal classification.

In contrast, classification of all positive law into material and formal
law (in connection with which procedural law, in the widest sense of the
term, is included under the latter), must simply be considered scientifi-
cally incorrect. This will be shown in more detail when we deal with legal
procedure. There is no such thing as purely formal law. According to its
nature, all positive law is material. The forms of law are inherent in every
material law-sphere because the moment of form, as we have already ob-
served whilst treating the problem of “law and history,” belongs to the
modal structure of the jural law-sphere. But in legal life they always mani-
fest a typical inner nature related to the particular legal sphere in which
they function.

Thus it is apparent throughout that the material classification of positive
law is of fundamental importance for any other possible distinctions be-
tween the jural norm-complexes.

Do these material classifications now possess only a variable, historical
significance, or do they have a fundamental value, and must they, as with
the modal basic concepts of legal science, be oriented to constant struc-
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tures of temporal reality which make possible the variable phenomena in
the first place?

Without hesitation the prevailing conception answers this question in
accord with the former of the two mentioned possibilities. This is so even
when, as is the case in the neo-Kantian doctrine of law, it requires that
there be a constant and a priori character for the concept of law itself, to-
gether with the modal basic concepts of legal science that are contained
therein.1

At first glance there seems to be little that can be asserted to oppose this
idea. It is self-evident that the material differentiation of the jural norm-
complexes is governed, in the first place, by the character of human soci-
etal relationships. With regard to their jural aspect, the state, the church,
the school, the family, free association, commerce, business organiza-
tions, mutual intercourse between states and that between private persons
(including corporations or foundations), each have a typical material
sphere of law with its own norm-complex. Now it cannot be denied that
the above mentioned societal forms, in their differentiated character, only
come into being in an opened up stage of cultural development. In part 2,
when the opening process in the development of culture was investigated,
it was seen that the primitive forms of society, such as the sib, the clan,
folk, and tribal bond, still retain an undifferentiated character. In a primi-
tive society therefore the sib, the folk, and tribal bond, fulfill all of the
functions for which specifically differentiated forms of community de-
velop at a higher level of culture. They simultaneously fulfill, to a certain
degree, the role of the family, the state, the religious community, the
school, trade, and industry, etc.

Is it not the case then that our modern forms of community are entirely
historically determined? And are not the boundaries of their particular le-
gal spheres therefore wholly variable? In the Middle Ages did not the
sphere of ecclesiastical law also include a great part of what now falls
within the sphere of state law? Has not the modern state, to a great extent,
begun to participate in industry, the education of the people, social inter-
relationships, etc.? Does a modern Western European state still truly have
something in common, for instance, with the ancient city state of the
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Greeks, with the ancient Roman republic, or with the feudal state of the
Middle Ages?

In the meantime, it will be clear, after what has been presented in parts 1
and 2 of this Introduction, that the conception of human society as a com-
plex of completely variable historical phenomena proceeds from the typi-
cal positivistic-historicist prejudice; it considers the reality of human soci-
ety only as to its historical aspect and identifies this aspect with reality in
its fullness. This absolutization has become possible only because in this
conception the basic modal structure of the historical law-sphere has been
eliminated and there is only an eye for the variable phenomena which suc-
cessively express themselves within this structure.

Now it must be immediately conceded that the organizational forms of
human societal relationships are historically founded and possess a
changing, variable character. They are the product of human formation
which is dependent upon a whole series of factors. The forms of states, the
forms of families, the forms of business, the forms of free social co-opera-
tion, or of social conflict, undoubtedly vary with different peoples in the
different phases of their historical development.

But if, in the divine order of the world, there were not constant, basic
structural principles for the state, the marriage community, the family
unit, the wider community of family relations, business relations, the
church community, etc., then the variable forms of the fundamental socie-
tal relationships in question would not be possible.1 And by what internal
criteria does one distinguish between state and church, state and industry,
state and business corporation, state and family? It will become evident
how positivism, which absolutizes the changing forms of human societal
structures, is unable to provide any material criteria for the distinctions in
question.

This is also the most fundamental reason why that approach, which still
has a commanding position in the science of law, cannot produce a fitting
account of the material classifications of law. In most of the introductions
to the science of law there is not even an attempt to scientifically analyze
the internal structural difference between state law, civil private law, the
internal law of associations, law of trade and industry, church law, etc.,
and to give a respectable account of the mutual interrelationships of these
particular spheres of law. One is supposed to be satisfied, for the most
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positivistic mentality, rejects the constancy of the creational structures, however,
cannot agree with the Christian idea of creation.



part, with the presentation of a mere summary – on the whole far from
complete – a loose juxtaposing of the material units of law. In addition to
this, formal definitions are proposed which often give a very distorted im-
age of actual legal life, and in any case do not provide insight into the in-
trinsic nature of the material legal spheres. So it is almost commonplace to
identify civil law with private law which then, in turn, is set over against
public law (state and administrative law, penal law, etc.). Private law,
then, is supposed to regulate mutual relationships between citizens while
public law, in contrast, is supposed to regulate relationships between citi-
zens and government. This is a completely inaccurate representation of
matters because in the first place there is a great deal of private law that
does not have the character of civil law, and in the second place civil law is
in principle independent of the citizenship of a particular state and instead
regulates the civil-legal interactions between people, independently of
their membership of a national community. Naturally, we shall return to
this point in more detail at a later point.

The logical consequence of the positivist standpoint has been drawn by
legal historians who deny any possibility of a material juridical classifica-
tion in legal science. Logically, all law, according to them, is of a single
kind because law is only supposed to be a form of human societal relation-
ships and thus have a purely formal character. According to this concep-
tion, material distinctions between various norm-complexes can never
have a juridical character. Thus the Kelsenian school is notable for having
carried out, on that basis, a radical levelling of the material structural dif-
ferences amongst the various jural norm-systems.

If it appears that it is not the modal structure of the jural law-sphere but
rather the structural principles of human societal relationships that pro-
vide the basis for the foundation of the material differentiation of the jural
norm-systems, then we would have to agree with the Kelsenian school
when it avers that the material classifications of law are of a nonjural kind.

We are obliged therefore to initiate a more detailed investigation into
the nature of the societal structures which are in view here and into the re-
lation of these societal structures to the modal structure of the law-
spheres.

First of all we must deal with the general problem concerning the indi-
viduality-structures of reality.

4.2 The Relationship of the Modal and the Individuality
Structures of Reality. Law-Type and Law-Modality

Part 1 has already pointed out the difference in principle between the
“theoretical attitude of knowing,” which is required to analyze the vari-
ous aspects of reality in a theoretical manner, and the “naive attitude of
experiencing,” which does not analyze reality with regard to its aspects
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but takes it as it presents itself, that is to say, in the structure of individ-
ual things, events, forms of social life, etc., and in their mutual interrela-
tionships. As we saw, the modal aspects of reality are only implicitly
experienced in this pretheoretical attitude of knowing in respect of con-
crete things, events, and forms of social life.

We also observed that concrete reality, as it presents itself in naive ex-
perience, functions in all the modal aspects without exception. There is no
purely physical, or purely physico-psychical, reality. The physical and the
psychical are only modal aspects of reality. And so there is also no purely
jural reality, but only a jural aspect of reality.

Now what kind of phenomena are the structures of things, concrete
events, and forms of social life in naive experience? They cannot be mo-
dal structures. An individual thing such as the chestnut tree in my garden,
to be sure, functions simultaneously in all of the modal aspects. But I ex-
perience this thing as a concrete individual unity, as an individual totality,
in spite of the unmistakable multiplicity of its modal aspects. This is pos-
sible only because the thing is given in a totality which groups the various
aspects of its reality into a typical whole, and at the same time overarches
these aspects. A concrete thing, as it were, is not just an agglomeration, the
sum total of its modal functions; rather, it is the reverse. Its modal func-
tions are functions of an individual whole, a concrete totality. The unity of
the totality comes first; it is fundamental to the possibility of the existence
of a thing.

The structural principle of a thing therefore does not stand on the same
basis as the modal structure of a law-sphere. It overarches and penetrates
the modal aspects and brings them into the coherence of a typical whole.

Now in part 1 we have seen that, in a general sense, the cosmic order of
time – which maintains the unbroken coherence of the modal aspects,
whilst preserving their modal sphere sovereignty, and which arranges
them in an order of earlier and later – lies at the foundation of all of the
law-spheres. The modal aspects already appeared to display their essen-
tially temporal structure insofar as they showed themselves to be an ex-
pression of the cosmic order of time in their order of analogies and antici-
pations.

The same must also be established with respect to the individuality-
structures of reality; these also are founded in the cosmic order of time.
However, they are not purely modal but typical temporal structures, tem-
poral structures of individual totalities which determine the subjective (or
objective) temporal duration of these individual structures with respect to
their nature.

So, for example, the individual duration of a plant’s life (which, by the
way, in its subjective existence can vary according to its different forms)
is typically qualified by the individuality-structure of the living plant or-
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ganism, which is a typical structure of time insofar as it binds the contin-
ued existence of the plant to the life-function.

In contrast, the duration of the existence of a work of art, for instance, is
typically determined by the preservation of the aesthetically qualified
form that the artist has given to the material. So also, the duration of the
life of a house is typically determined by the preservation of its form,
which is qualified by its objective destination in social life, and so forth.
Following from our investigation, it will become apparent that it is the in-
dividuality-structure that gives to things their typical character.

There is, however, a second point of difference from the modal struc-
ture of reality. The modal structures maintain only a modal coherence
amongst all of the phenomena that function within a law-sphere, irrespec-
tive of the individual character of these phenomena. No matter what may
be the individual nature of a thing, viewed in a purely modal jural way, it
only comes into consideration as a legal object.

By contrast, structural principles, which we are now proceeding to in-
vestigate, are just that, structures of individuality.

An apple tree differs from a stone not because it functions in different
modal aspects but because, in whatever aspect of reality it may function, it
displays therein a typical structure of individuality which is radically dif-
ferent from that of a stone.

An individuality-structure itself is not in nature a subjective (or objec-
tive) individuality.1 Instead, it is a basic law-principle that lies at the foun-
dation of the possibility of things, events, acts, forms of social life, etc., in
their individual reality. It is a law-ordering2 framework without which
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state of continual transition and flux, it would no longer be possible to speak
meaningfully of a plant, an animal, a human being, a family, a state, a church, etc.

2 General Editor’s note: See note 2 on p. 106, on translation of “wetmatige.”



those things cannot come into existence. An apple tree, in a general sense,
is not an individual, real thing. Neither is it simply a name by which all
possible individual apple trees are denoted. Even less is it only a concept
that is supposed to have objective reality. On the contrary, it is a structural
principle which, grounded in the temporal world order, is established by
God’s creative will.

But in contrast to the modal structural principles of reality, it is a law of
individuality which guarantees the individual thing its typical nature and
to which it is subjected as a subject (or object). These structural principles
therefore will be called “type structures.” Modal law-conformities are
never type laws but only modal laws.

The type is always an individuality-type of a concrete, real whole. Thus
the modal nature of the legal norm is not a specific jural type-norm. In
contrast, constitutional, civil, or ecclesiastical legal norms, for example,
are just that because they bring to typical jural expression, respectively,
the character of the state, the character of civil relations between people
that is made possible by the state, and the character of the church.

If we look more closely at the types of individuality that present them-
selves in various law-spheres, then it strikes us that some of them possess
an original character in a particular modal aspect while others apparently
point back to original individuality-types in an earlier aspect or point for-
ward to original types in a later aspect.

There appears to be present in the individuality-structures of temporal
reality therefore a state of affairs similar to that which we observed in the
modal aspects. And here, once again, there is an accentuation of the intrin-
sic temporal character of the individuality-structures. Every attempt by
metaphysics to elevate them to supra-temporal substances must be ex-
plained in terms that deny the cosmic order of time in which all of the
structures of temporal reality are founded.

If this analogy with the modal structures is further elaborated, it is pos-
sible to speak of nuclear types and anticipatory types of individuality
within the law-spheres.

As an example, we can take the love of parent and child. This is a char-
acteristically moral type of individuality. It is the modal expression of the
individuality-structure of the family community, in a narrower or broader
sense, within its typical totality that embraces all aspects, a feature we
shall later investigate. Love, as the modal meaning-nucleus of the moral
aspect, thus obtains within this individuality-structure of human society a
typical character which is distinguished from other types of moral love-re-
lationships, such as the love of country, marital love, the love of one’s
neighbor in society, etc. To what then may the typical moral character of
the love of parent and child be attributed? This can be referred back to the
relationships of parent and child within the family in both the narrower
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and broader sense. It is evidently founded in the biotic relationship of de-
scent, in the close bonds of blood relationship.

This community of those related by blood is an individuality-type that
only possesses the original character of a nuclear-type in the organic as-
pect of life. The typical characteristic by which the love of parent and
child is distinguished, for example, from the love of country is therefore
never able to be conceived in a purely moral fashion but only in indissolu-
ble connection with historical descent in which it is typically founded.1

Therefore I maintain that this moral individuality-type does not have an
original but an analogical character. Nevertheless, this kind of a love rela-
tionship is undoubtedly moral in nature. It gives a typical definition to the
moral duties that pertain between parents and their children.

We come across anticipatory types of individuality, for example, in the
spatial forms of seashells. In their typical geometrical form, these protec-
tive animal devices can only be conceived in terms of the typical ob-
ject-functions that they fulfill in animal life. The same is true of the typical
spatial forms of spider webs, bird and termite nests, etc.

In the arithmetical and spatial aspects of reality per se, we discover only
anticipatory and not nuclear or analogical types2 of individuality. Why
this is the case we shall presently see. But in these aspects also the individ-
uality and the type that determines it play an essential role. Hence there is
a typical number of electrons (negatively charged particles) and protons
(positively charged particles of the atom’s nucleus) within the atomic
structure of chemical elements, as well as in the molecules3 of the various
chemical compounds. It is also the case in the enormously complicated
structure of the living cell. In the nucleus of the cells of its body, every
kind of plant and animal has its own unique number of chromosomes
(bearers of the inheritance characteristics). This is also true of the cells of
the human body.

All of these types of individuality within the spatial or the arithmetical
aspect can never be extracted from the modal aspects of number and space
alone but only from the individuality-structures of reality. Within an indi-
viduality-structure, the ordering of the modal individuality-types, which
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we have just described, into nuclear types, analogical types,1 and anticipa-
tory types plays an essential role.

But within the typical structural grouping of the aspects, this ordering is
not the only one; it is not even the primary ordering. The primary ordering
consists in this: a particular aspect is assigned the qualifying role of a typi-
cal destination (leading) function.

If the leading function itself does not manifest an original or nuclear
type within this typical structural grouping, the second structural ordering
acquires fundamental significance. In this case, it will be possible to point
to a second modal aspect within the individuality-structure that in a typi-
cal fashion founds the individuality-type of the leading function because
it comprises the nuclear type. In such a case the individuality-structure
will then be characterized by two modal individuality-types which can
then only be theoretically conceived in an indissoluble mutual coherence,
namely, (i) the typical leading function; and (ii) the typical founding func-
tion.

For sound insight into this state of affairs we begin with a brief investi-
gation of the individuality-structure of the living organism of a plant.

Before we begin, however, we must remark that in theoretical analysis
the individuality-structure of things which are immediately accessible to
naive experience do not appear to have a simple character, but instead are
built up in a typical interlacing of simple structures which, nevertheless,
are realized in a single individual whole. In order to discover things with a
truly simple structure, it is necessary to penetrate into the micro-world of
the elementary components of matter: electrons and protons (negatively
and positively charged particles of matter).

The internal individuality-structure of a plant is already very intricate. It
is a complex structural whole in which individuality-structures of very
different kinds are united into a typical unity. The living organism of the
plant, however, is only one of these structures, albeit, the characterizing
one. It can only function, however, based upon the individuality-struct-
ures of its plasmatic “building blocks,” which are of a completely differ-
ent nature and which, in respect to their internal character, cannot be con-
sidered to be living. This state of affairs will only become clear when we
have more thoroughly investigated the phenomenon of “enkapsis.”

First, however, insight into the simple individuality-structure itself
must be ensured in order that we may then successively embark upon an
investigation into the very complicated mutual interlacements within the
totality structures of things.

By way of example, let us take the structure of the living organism as a
plant. For even if this structure in its simple character is not identical with
the complex totality structure that we call a plant, it is – as will become ap-
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parent – the component structure that gives to this structural totality its
typical character and which qualifies it as a plant. It is not the structure of
the lifeless building blocks themselves but the living organism (function-
ing in co-operation with innumerable cells), which binds these substances
in its own service, that determines the internal nature of the plant’s exis-
tence.

As an individuality-structure, the living organism of the plant ought not
be confused with its modal function in the biotic aspect of reality. The liv-
ing organism of the plant functions not only in this aspect but also func-
tions in the physico-chemical aspect of movement,1 in the aspect of space,
and in that of quantity. In addition, it is represented in the post-biotic as-
pects of reality. It is therefore itself already a typical structure of totality
which overarches all of its modal aspects, grouping them into a typical
unity.

The attempt to analyze such a structure immediately confronts theoreti-
cal investigation with an apparently insoluble problem. Theoretical analy-
sis involves a theoretical setting apart of what in reality is an indivisible
whole.

Now we have seen that an individuality-structure is always a structure
of totality that is rooted in the continuity of the cosmic order of time; the
latter transcends the boundaries of the law-spheres which is why it is in it-
self inaccessible to theoretical analysis. Theoretical access to the individ-
uality-structure therefore can never be given in the individual whole itself;
instead, the latter is a presupposition of the structural analysis.

But an individual totality is, as we saw, always an individual unity in the
diversity of its modal aspects. This diversity itself is accessible to theoreti-
cal analysis. If it is the case that the individual totality is already presup-
posed, lying at the foundation of the individual functions which the living
plant organism has in the various law-spheres, then the typical structural
principle of this whole must also come to typical expression in its modal
aspects and thus, in this manner, becomes accessible to theoretical analy-
sis. In other words, the individuality-structure expresses itself in every
one of its modal aspects, just as the cosmic order of time was shown to ex-
press itself in the modal structure of the aspects, and via these appeared to
be accessible to theoretical investigation.

The modal structure of an aspect appeared to be qualified by the modal
meaning-nucleus, which impresses on all the other structural moments the
irreducible meaning of the aspect in question. It might well be expected
that in the individuality-structure, as the typical totality structure of the as-
pects, a qualifying aspect is also found which gives to the typical totality
of the modal functions its irreducible character. That this is indeed the
case we shall now seek to demonstrate.
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In the first place, it is striking that not all of the modal functions within
the individuality-structure of the living plant organism have the same role.
The plant organism undoubtedly has modal functions within the law-
spheres of number, space, and movement. The organism is built up from a
number of cells, each of which has a spatial form and which are united
with each other in a spatial form-whole, and there physico-chemical pro-
cesses play a role within the movement aspect of the organism.

But so long as we only view the living organism within these first three
modal aspects without taking account of the biotic aspect, there appears to
be nothing to distinguish it as an individual whole from its environment.
For mathematics, physics, and chemistry, the plant as a living organism
does not have any role so long as scientists occupy themselves with the
atomic or molecular structures of the building blocks. Modern chemistry
has been successful in synthesizing a great number of the organic materi-
als (excluding very complex compounds such as starch and proteins)
without thereby requiring the interposition of anything like a hidden life-
force.

This changes as soon as physics and chemistry, as bio-physics and bio-
chemistry, respectively, begin to investigate the internal physico-chemi-
cal aspect of the living organism itself which clearly differs from the inter-
nal structures of the constituent elements. In this case, the individuality-
structure of the living organic totality also impresses itself on theoretical
investigation under the physico-chemical aspect of movement, even
though there may still be many investigators who hold the opinion (natu-
rally under the mechanistic influence of the deterministic-humanist ideal
of science) that physics and chemistry will finally succeed in synthesizing
even the organism of the living cell out of very complex protein com-
pounds by purely physico-chemical means.

In bio-physics and in bio-chemistry, it is no longer a question of the in-
ternal molecular structures of material components but of the continuous
building up and breaking down (assimilation and dissimilation) of sub-
stances under the influence of “bio-impulses,” which always take hold
just at the required time and place in service of the living whole, and thus
constantly remain under the direction of the organic function of life. Only
when we bring this function into consideration does it make any sense to
speak of a plant organism. Why is this the case? It is because the biotic
function, even though it is only itself a modal function of the living organ-
ism, has nevertheless a typical, central role within its individuality-struc-
ture.

First, the organic function of life appears to be the last subject-function
that the plant organism possesses. In all of the later law-spheres, as we
have seen, the plant functions no longer as a subject but only as an object.

Part 4

211



Second, the organic function of life has the typical leading or directing
role in the individuality-structure of the plant organism – and also of the
plant as a complex structural totality – with respect to all of the modal
functions which the organism has in the earlier aspects. In the internal
structure of the living organism of the plant, every physico-chemical
change occurs in a typical relationship with the organic life-functions.
The internal movements of change in its matter, of assimilation and dis-
similation, the movements of cell division, etc., are typically oriented to,
and unlocked by, the life destination of the plant. The numerical and spa-
tial relations in the internal sphere of the living plant organism are also un-
locked by, and oriented to, the leading function of life. So, for example,
there individually occurs within each cell organism a division into nucleus
and protoplasm, and within each of these structural components a number
of micro-components, each of which has its own function within the liv-
ing whole. With respect to the spatial relationships, note should be taken
of the typical way in which the spatial forms of the living whole are built
up in the process of cell division, which takes place according to set, but
typical, geometrical configurations.

None of this, however, alters the fact that the various modal functions of
the living plant organism retain their own modal nature and remain sub-
ject to the laws of their own modal spheres. Physical movements and
chemical changes, numerical and spatial relationships, also retain their
own character within the organism of the cell; they do not themselves be-
come living functions. But within the internal sphere of the living organ-
ism they are opened up in a typical fashion by the central biotic function;
they possess typical anticipations toward the life-destination. The organic
function of life is the typical destination function of the plant organism. At
the same time it is the qualifying function of this organism because, in this
individuality-structure, it plays the same role as the modal meaning-nu-
cleus does in the modal structure of an aspect. Only if we pay attention to
this qualifying or destination function of the plant organism, which is, at
the same time, the destination function of the plant as a whole, does the in-
dividuality-structure of this living natural thing, as well as its earlier as-
pects of reality, allow itself to be identified over against its environment.

Of course, a plant also has external relationships to its environment.
When it sways to and fro in a storm, in its modal function of movement, it
obeys the modal laws of movement just as it does through its typical inter-
nal dynamics of growth and movements of change in its matter; but these
external mechanical movements fall outside the sphere of the internal
structural movements. They are not typically oriented to, and led by, the
destination function of the plant.

It is therefore the organic life-function as destination function that qual-
ifies the plant organism in its individuality-structure. And via the biotic
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destination function, this typical qualification also expresses itself in its
object-functions in the post-biotic law-spheres.

Thus this will also hold for the function of a plant as a legal object. If I
am the owner of a plant, then I am the owner of an individual whole that is
determined by its own internal nature. The legal object is in this case a
“nonfungible1 object,” in contradistinction to a merely “generically deter-
mined thing,” such as a sum of money, a shipment of grain, which are in-
deed fungible. But the individuality of a plant as a nonsubstitutable thing,
even jurally, remains bound to an individuality-structure that determines
the type of thing it is. Its legal objectivity is typical and individualizing
and not simply modal. The individuality-structure also comes to expres-
sion within the jural aspect itself.

If we pay attention provisionally to the modal character of the qualify-
ing function only, without going on to investigate in more detail its partic-
ular type in a particular kind of plant, then we are already able to establish
that the individuality-structure here has grouped the modal functions in a
typical way. That is not to say that in this inner structure the general
(time-) order of the aspects is changed. Indeed the latter lies at the founda-
tion of all individuality-structures and is their presupposition. But the fact
that it is the biotic function that plays the typical role of destination func-
tion for the plant cannot be deduced in any way from the general order of
the law-spheres. This is only to be understood from the individuality-
structures in which every conceivable plant is of necessity included.2

In the meantime the general basic framework of the individuality-struc-
ture is simply given, along with the modal determination of the qualifying
function. Irrespective of their kind and their specific characteristics, all
plants without exception are qualified by the biotic function as their desti-
nation function. This destination function determines the basic type of the
entire realm of plants. The basic type, in which the qualifying function is
thus determined modally only and not typically, will be called the “radi-
cal” type of the plant, while the qualifying function in this yet simple
modal delineation may be called the “radical” function of the individual-
ity-structure.
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intrinsically philosophical interpretation that denies the structures of reality.



A radical type delimits an entire realm of temporal creatures. In this
sense it is possible to distinguish three primary realms with various radical
types: (i) the realm of physico-chemically qualified things, to which be-
long all chemical elements and compounds; (ii) the plant realm, with a bi-
otic radical function; and (iii) the animal realm, in whose radical type the
function of sensory feeling (the psychical function) fulfills the role of the
qualifying function.

In this sense humanity does not constitute a realm because the human
being is not qualified by a modal function. Its central position in the cos-
mos is located in the fact that it possesses a supra-temporal center of its
temporal existence in which all of the modal functions of this existence
find their integral root-unity.

The above mentioned three primary realms must be viewed, along with
humanity in its bodily existence, as structures of reality of the first order
because all other individuality-structures presuppose these structures of
reality.

So, for example, plant and animal contrivances, which are always quali-
fied respectively by a biotic and by a psychical object-function, presup-
pose the existence of a plant and animal realm to which they stand in a
structural subject-object relationship. They are therefore second-order
structures of reality, which exist only in relation to the plant and animal
realms, and which in a broad sense can be included within these realms.
The same holds for the very diversified human formations which can ap-
pear in all kinds of structural types, but which only have human meaning
and existence in a subject-object relationship.

In addition, the forms of human society, such as the marriage bond, the
family in both a narrower and broader sense, the state, the church, school,
business organization, etc., which at a differentiated stage of culture mani-
fest a great diversity of basic types, cannot be placed on the same level as
humankind in the order of reality because they always presuppose tempo-
ral human existence. It is indeed true that these societal forms, at least in-
sofar as they bear a differentiated character (which indeed would appear
to be the case), are always qualified by a subject-function in one of the
normative aspects. This does not give us the right to assert that they are a
kind of Überperson, which has a status within reality equal to the individ-
ual human person. When examining the doctrine of legal personality, we
shall become further acquainted with this conception, which has been de-
fended by Otto Gierke and his school. This conception must be rejected in
principle because the temporal societal forms are only realities of the sec-
ond order which may never be placed on the same level as those of the first
order.

The above mentioned radical types, which can be ascribed, in a second-
ary sense, to the individuality-structures of the second order, now, in their
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turn, embrace more inclusive and less inclusive groups of sub-types.
These impose themselves immediately on theoretical investigation as
soon as we consider the destination functions of the individuality-struc-
tures no longer only in their simple modal determination but in their typi-
calness.

The previously discussed ordering of the individuality-types into nu-
clear types, analogical types, and anticipatory types now becomes of deci-
sive significance. Furthermore, insofar as the qualifying function does not
manifest any original nuclear type, it is founded in an original individual-
ity-type within an earlier modal aspect.

Therefore it is possible for the destination function to manifest an ana-
logical individuality-type. It is not possible, however, for it to be of an an-
ticipatory type. Anticipatory types can never qualify an individuality-
structure with respect to its destination.

The sub-types we shall call “stem types,” insofar as their structural pe-
culiarities possess an altogether internal character and are thus unable to
be explained in terms of the external relationship of the individual-
ity-structure to other individuality-structures.

To the extent that the latter is indeed the case, we shall speak of “vari-
ability types.” It must always be kept in mind, however, that the variable
typicalness that an individuality-structure assumes by way of its
interlacement with other individuality-structures never goes beyond its
individual nature. So, adapting to their environments, animals and plants
assume particular variability types. The polar fox, for example, assumes
the white coat of its environment. A tree that is constantly exposed to the
sea-wind takes on a typical form, for example, that resembling a column
of smoke.

But these variability types are not impressed merely externally and me-
chanically upon animals and plants by their environment. The living or-
ganism itself assumes them in adapting to its environment. Nor is the in-
ternal nature of the plant and the animal denied in their variability types.
The latter are therefore varieties of the stem types themselves and can
never be conceived apart from them. Biology speaks of genotypes and
phenotypes, by which the same thing is meant as by the terms stem types
and variability types.

The particularizing of the stem type is carried through to the point
where we at last strike an elementary type that itself does not include any
narrower type but only individual beings or things.

The above mentioned ordering of the individuality-structures into radi-
cal types, into stem types in their gradual particularization to elementary
types, and into variability types, is of universal applicability.

Thus it also holds for all objective human contrivances, such as works
of art, utensils, dwellings, etc., and for the various structural types of hu-
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man society. As we are yet to see, what is involved with the latter, for ex-
ample, the family, the state, the church, and the business community is
that they have different radical types. Stem types of the state, for example,
are monarchies, aristocracies, democracies, and states with a mixed form
of government. By contrast, variability types of the state, for example, are
the church state, the industrial and the commercial state, etc. Thus the state
church is a variability type of the church community.

As we continue our investigation, the fundamental significance of these
structural-typical differentiations for the science of law will become in-
creasingly apparent.

4.3 The Interlacement of the Individuality-Structures:
Enkapsis and the Enkaptic Structural Whole

We must now direct our attention to the complicated manner in which
the simple individuality-structures are interlaced with each other by the
cosmic order of time and through which they are united, in part, within
complex structural totalities.

To this end we proceed to investigate the individuality-structure of a
work of art, and we choose as an illustration the famous sculpture of
Praxiteles, Hermes with the Son of Dionysius. Here we discover peculiari-
ties of structure, which recur in the case of the structures of human society
to be investigated later.

If we attempt to establish what is the radical type of the art work in ques-
tion, then it appears to be qualified by an aesthetic, hence, normative ob-
ject-function. Considered modally, it is the aesthetic harmony of the con-
ception which the artist has brought to objective expression in the marble
image and which makes this entire image a work of art.

However, as soon as we consider the individuality type of the aesthetic
destination function of the Hermes and thus investigate the stem type of
the work of art in its gradual particularization, then it appears that (in the
destination function) we are not concerned with an original nuclear type
in the previously delineated sense.

The Hermes belongs to the stem type of plastic works of art, more par-
ticularly, to that of sculpture. The objective cultural form of the divine fig-
ures, which Praxiteles gave to the marble material, possesses, in the divine
forms which have been represented (that is, the elementary type), the orig-
inal nuclear type of individuality, which is the objective realization of the
subjective aesthetic conception of the artist.

The aesthetic destination function of the Hermes, as to its individuality
type, is founded in this cultural form (that is, an objective-historical func-
tion). The historical form-function is thus the typical founding function of
the work of art. The (historical) aspect of form remains modally distinct
from the aesthetic aspect in the Hermes. But in the individuality-structure
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both aspects are typically grouped in such a manner that the aesthetic ob-
ject-function within it fulfills the role of the qualifying function and the
objective historical function of form fulfills the role of the typical found-
ing function. The founding function ought to be completely opened up by
the leading aesthetic function. In a good work of art, the technical form
should not assert itself at the expense of the aesthetic conception; it must
give as complete an expression as possible to the aesthetic conception. In
the Hermes, this is undoubtedly the case.

The inner structural principle expresses itself in all the modal functions
of the work of art. These are truly subject-functions only in the first three
aspects. In the later aspects, on the other hand, they are only object func-
tions. Even in its jural aspect, as a juridical object, the Hermes remains
this aesthetically qualified marble statue.

Both the destination and the founding functions have an objective, nor-
mative character. It is because of this that the work of art is the object of
normative appreciation and as such is inaccessible to animal experience.

In the meantime, a new question raises its head. As a work of art, the
Hermes is a marble statue. But what role does the marble play in it as a
product of nature?

As a product of nature, this material has its own individuality-structure.
As such it is physico-chemically qualified (within the modal aspect of
movement) as a granular crystalline aggregate of limestone crystals,
whose condition of being an aggregate is controlled under determinate
geological conditions by the typical laws of calcium carbonate crystalliza-
tion. Now the work of art itself is certainly no aggregate. An aggregate as
such can be split up without difficulty into more or less homogeneous
parts. It is a whole whose parts do not exist as uniform pieces of marble
but are themselves determined by the inner structural law of the work of
art and can only function as such within the individual totality of the work
of art. The true parts of the work of art are the limbs of the divine figures
which are formed of marble.

Within the structure of the work of art, therefore, the marble can only
serve as formed material which gives expression to the art form.

Within this structure, the natural physico-chemical activity of the mar-
ble cannot fulfill the leading, qualifying role which it has in the product of
nature. In that case, it would naturally present a constant threat (for exam-
ple, because of cracks developing) to the cultural form which the artist has
given to his material and in which, after all, the entire qualifying aesthetic
conception is founded. Therefore Praxiteles took care by means of a tech-
nical process – he worked wax into the surface of the material – that the
physico-chemical activity of the marble could not affect its surface, but

Part 4

217



remained subordinate to the expression of his aesthetic conception in the
form of the divine figure.

Is the natural structure of the marble thus eliminated and taken up by the
structure of the work of art? Not at all, for the marble remains marble. Art-
ists cannot make it into flesh and blood. In their representational aesthetic
activity, they remain bound to the structure of the material. But the struc-
ture of the material is, in a typical fashion, bound by, and interlaced with,
that of the work of art. In the internal layers of the marble which are con-
cealed under the external cultural form, it retains its own independent ex-
istence, its own individuality-structure.

It is only in the internal structure of the work of art that the marble no
longer functions as a product of nature but acquires, in a formed image,
the individuality type of the Hermes. It is only within this structure that its
mathematical and physico-chemical functions are typically opened up
and directed by the aesthetic composition. The work of art could not exist
as an individual real thing if it did not also function in the prelogical as-
pects of reality. But the mathematical, physico-chemical, objective biotic,
and objective sensory functions of the Hermes are nothing but the func-
tions of the marble block that are bound up in the work of art.

In a marble statue therefore we discover an intertwinement of two indi-
viduality-structures that differ from each other, completely, in respect of
their radical type. In this interlacement, each retains its own internal na-
ture, its internal sphere sovereignty we may call it.

Such an interlacement of individuality-structures, which differ as to
their radical type (or at least in their stem type), is called “enkapsis” in the
Philosophy of the Cosmonomic Idea. The binding to which the structure
of the marble is subjected within the structure of the work of art we call
“enkaptic binding.” And the functions which the marble thereby acquires
within the structure of the work of art we call “enkaptic functions.”

Enkapsis or enkaptic binding is to be found everywhere in temporal re-
ality because the individuality-structures are not realized in isolation from
one another but only in interlacements which are often of the most com-
plex character.

Here we come across a situation which is entirely analogous to that en-
countered in the case of the modal structures. These also possess modal
sphere sovereignty with respect to one another. No one of them is able to
be reduced to any other but they are interrelated with one another in un-
breakable coherence by the order of cosmic time.

The individuality-structures, too, are bound up with one another by the
cosmic order of time that always occurs by means of a form, whether it be
a physico-chemical, a biotic, an objective-sensory, or, as is the case with
human beings, by means of a historico-cultural form. According to their
individuality-structures, the forms of human society are always interwo-
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ven with each other, whether it be in their natural, original form or
whether it be in a form of historical organization. We shall consider this
later when we deal with the structures of society.

Thus the form, in whatever modal qualification it assumes, is always the
nodal point of the enkaptic structural interlacements.

An individuality-structure that is enkaptically bound begins to manifest
variability types in the form that interlaces it with another individual-
ity-structure. Within the cultural form which is given by the artist, the
marble, which has been technically worked on, becomes the means of ex-
pression for the artist’s aesthetic conception. This typical character of the
material, being a means of expression, cannot be understood in terms of
the internal structure of the marble as a product of nature, even though this
variability type still remains strictly bound to the internal nature of the
marble as a product of nature.

The figure of enkapsis is entirely different from the relation of whole to
part in every respect. Whatever is a part of a whole is exclusively deter-
mined by the individuality-structure of the whole. The part can never pos-
sess sphere sovereignty with respect to the whole. Indeed, the parts within
the whole may possess autonomy, the boundaries of which, however, are
dependent upon the demands of the whole, because the individual-
ity-structure of the part does not differ in principle from that of the whole.

Enkapsis, by contrast, is only possible amongst individuality-structures
which have a different radical type, or at least a different stem type. It is a
form of interlacement which does not affect the internal sovereignty of the
interwoven structures. Yet the enkaptic functions, which obtain an indi-
viduality-structure through the latter being bound into another individual-
ity-structure, no longer fall within the internal orbit of the former but of
the latter. In its enkaptic functions an individuality-structure thus does not
possess sphere sovereignty.

Insight into this state of affairs appears to be of fundamental importance
for the theory of human society because, in current conceptions, the dif-
ference in principle between sphere sovereignty and autonomy is consis-
tently misunderstood.

Implicitly, this insight assumes fundamental importance for the theory
of the sources of law because it is only by making a sharp distinction be-
tween the internal sphere sovereignty of radically different societal struc-
tures (such as, for example, state, church, and business organization) and
the autonomy of the parts of one and the same societal whole (such as, for
example, municipality and province within the state) can proper juridical
insight be obtained into the mutual relationship of the original material
spheres of competence with respect to the area of law formation.

Now the enkaptic structural interlacements, as they are encountered in
reality, are themselves of various kinds. If we look more closely at the
enkapsis of the structure of the marble in the individuality-structure of the
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Hermes as a work of art, then it appears that the latter is founded in a one-
sided dependence on the former, that is to say, the Hermes cannot exist as
an objective work of art apart from the marble as a product of nature, but
the reverse is quite possible. The marble is only bound into the form of the
work of art; it originates in nature, however, in a free state. The type of
enkaptic structural interlacement that we encounter here is that of unilat-
eral founding.

A very different kind is that of correlative enkapsis in which the inter-
lacement has a reciprocal character. We encounter correlative enkapsis,
for example, in the intertwinement of the plant or the animal with its envi-
ronment. Plants and animals are bound to their environment; but looking
at the matter from the other side, a specific habitat is only a typical envi-
ronment for particular types of plants and animals. In differentiated struc-
tures of society, we continually come across correlative enkapsis. Provi-
sionally, however, we shall only focus on the type of unilateral founding
which is encountered in all animal and human beings.

We encounter the same type in the structure of chemical compounds.
Two hydrogen atoms and a single oxygen atom are bound in the physico-
chemical form (configuration) of the molecule within the structure of a
new element, water. Water can only exist in the physico-chemically quali-
fied form H2O into which the hydrogen and oxygen atoms are bound. But
these atoms can appear in a free state as well.

We also encounter this type of enkapsis in the very complex structures
within the plant and animal realms. The individuality-structure of the liv-
ing plant organism, which we earlier analyzed, is unilaterally founded in
the physico-chemically qualified structures of the components of the plant
body. Here it is the biotic form of the body which interweaves these radi-
cally different structures into one another. Within this interlacement the
components retain their internal sphere sovereignty. But they obtain an
enkaptic function within the living organism. The mathematical and phy-
sico-chemical functions of this living organism are derived from the com-
ponents, but follow, nevertheless, the internal structural law of the living
organism.

Here also, as a result of enkaptic binding, the bound structures begin to
manifest structural variability types which they do not have in their free
state. Thus it is known, for example, that the components within the living
organism manifest somewhat different physico-chemical characteristics
than they do outside of it.1 That is not to say, however, that they have
changed their internal physico-chemical character. Protein and starch re-
main protein and starch, irrespective of whether they function in the living
organism or are separated from it. We are only dealing here with variabil-
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ity types of the materials, which they only assume in their enkaptic inter-
lacement within the living organism.

Wherever we encounter this type of unilateral founding in the enkaptic
structural interlacements, the individuality-structures, which are thus
bound up, are (at least as a rule) united in a complex structural totality
which we shall call an “enkaptic structural whole.”

This enkaptic structural whole is not identical with any of the structures
which are interwoven with one another within it, where the intertwined
structures manifest a different radical type, but it is always qualified by its
highest structure. According to its own complex individuality-structure,
this enkaptic totality is a typical form-whole (that is, the typical founding
function) which is qualified by the destination function of the highest
structure that is interwoven within it (at least, insofar as it possesses such a
radical function; this is naturally lacking, in a human being.) In the case of
plants and animals this enkaptic structural whole is called the body. The
body of a plant or an animal is not identical with its “living organism.” It
also includes within itself lifeless components which, nevertheless, be-
long to the body, such as, for example, the shells of molluscs, the armored
back of a crocodile and, in general, calciferous (such as skeletons) or other
parts (such as horns, hair, feathers, nails, etc.).

With regard to their inner structure, all material constituents of the liv-
ing body, as has been seen, are in general already qualified in a physico-
chemical and not in a typical biotic or physical way. They are not compo-
nents of the living organism as such because they are not qualified in a
subjective, biotic way with respect to their internal structure.

However, in their morphological binding within the form totality of the
living body, they are indeed real existing components of it. In this connec-
tion, they do not follow the typical physico-chemical laws of the materials
but the laws of form of the body as a morphological whole.

Thus, as a typically qualified morphological whole, the body of a plant
and that of an animal intertwine diverse individuality-structures into an
individual totality. In the animal body, superimposed on the individual-
ity-structure of the living organism, there is a psychically (sensorily) qual-
ified individuality-structure which is not present in the plant but which is
the very feature which characterizes the animal as an enkaptic whole.

In the objective sensorily observable form (the typical founding func-
tion of the enkaptic whole), this psychical qualification of the animal body
is expressed in its motor-sensory presence, which is lacking in the vegeta-
tively qualified plant body. This motor-sensory figure of the animal body,
which is already to be observed in one-celled micro-organisms (proto-
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zoa), is simply the morphological expression of the enkaptic structural
whole comprising the animal. In its voluntary bodily movements, an ani-
mal responds out of a sensory-psychical response-center in which the im-
pressions of the outside world are independently processed in a psychical
way. It is only out of this sensory-psychical center that these responses ex-
press themselves as movements. By contrast, a plant only responds vege-
tatively. For example, it turns the top of its stem towards the light. But it
lacks the capability of a psychical processing of the light and heat stimuli.
The internal movements which are responses to the stimuli are only
biotically directed.

4.4 The Enkaptic Structural Whole of the Human Body
and Act-Life: The Relationship of Psychology and
the Science of Law

The human body is the enkaptic structural whole that embraces the en-
tire temporal individual existence of the human person. Within it, given
in sequential order, the following individuality-structures are interlaced
with one another in a unilateral founding relationship:

(i) the physico-chemically qualified structure of the components of
the human body;

(ii) the biotically qualified structure of the living organism in which
the vegetative or autonomous nervous system plays a typical role,
insofar as this comprises the motor nerve pathways for the smooth,
involuntary (not-subject-to-acts-of-the-will) muscles, which are in
the service of the typical vegetative bodily processes;

(iii) the psychically qualified, motor-sensory structure, in which the an-
imal nervous system plays a typical role, and which comprises the
motor nerve pathways for the striated voluntary musculature;

(iv) the act-structure of the human body, within which the act-life of a
person expresses itself according to the three fundamental direc-
tions: knowing, imagining, and willing, and within which the asso-
ciation-pathways of the cerebral cortex play an important role.

The four structures mentioned, as has become clear from our previous
discussion, cannot be distinguished from each other morphologically,
simply because they are unbreakably interlaced with each other within
the form-whole of the body.

It is therefore just as impossible, for example, to place the autonomous
nervous system, as a morphological whole, within the second body struc-
ture above (ii) as it is to locate the animal nervous system, in a morpholog-
ical sense, under the third body structure (iii), and place the association
pathways of the cerebrum within the act-structure (iv), though the asso-
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ciative nerve pathways are also present to a lesser extent in the cerebrum
of the higher mammals. One can only say that they function in different
typical ways and are only characterized in these typical functions in accor-
dance with the bodily structures.

It is precisely these typical form-functions that provide an important ex-
perimental indication of the intrinsic structural diversity of the human
body.

The Aristotelian scholastic doctrine that it is only the anima rationalis
(as the only invisible “essential form” of the human body) that excites the
vegetative and sensitive functions of the body – leaving out of consider-
ation the conception we have rejected of the “rational soul” – cannot be
squared with the empirical evidence. The body does not possess a simple
structure.

By “acts,” we understand the inner activities of human beings by means
of which, under normative points of view (for instance, logical, aesthetic,
cultural, jural, ethical, or pistical), they orient themselves intentionally
(that is, intending or meaning) towards situations in reality or in their
world of imagination, and make these their own by relating them to the “I”
(as the individual religious center of the person's existence).

These acts always proceed from the supra-temporal (and thus integral)
center of human nature, which the Bible in a pregnant religious sense calls
the ‘heart,’ the ‘soul,’ or the ‘spirit,’ of the person. But it can only express
itself within the human body as an enkaptic structural whole, more specif-
ically, within its typical act-structure. The inner nature of acts resides in
their intentional or meaning character. They only come to realization in
the external world via a human action. The action brings to realization the
intention of the act in which the three fundamental orientations of the
act-life (knowing, imagining, and willing), within the motivated process
of taking decisions, are intertwined and decision is translated into action.

There is no action without act; but not every act comes to realization in
an action. So it is possible for a scientific act of knowing or an aesthetic act
of imagining to remain entirely inwardly-directed. By contrast, an act of
will, in its very nature, is oriented towards action. This has already ap-
peared to be of importance in connection with legal life as a jural will-life.

What now do we understand by the “act-structure” of the human body?
The act-structure is the highest individuality-structure of the human body.
This means that it functions in all of the aspects of reality. Therefore, as a
real act, the activity of thinking also has its internal physico-chemical, its
biotic, and its psychical-emotional sides and should not be identified with
its logical aspect.

In every act of thinking, the entire body and, in particular, the cerebral
cortex is engaged in internal activity. This has been experimentally dem-
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onstrated since it is now possible to measure the electrical currents within
the neurons (brain cells) produced by an act of thinking. It has also been
ascertained that without the living cells of the cerebral cortex no ex-
perienceable thought-life is possible, even though this is not localized in
special “fields” of the cerebrum, as are, for instance, sensory impressions
and sensory images.

Taking account of this, the current view that acts are purely “spiritual”
accomplishments which are independent of the bio-psychical “soma” are,
at the same time, to be rejected in principle. This conception arises out of
the well-known division (dichotomy) of temporal human existence into a
material body and a spirit (or soul). We know, however, that according to
divine Word-revelation, the human spirit or soul cannot be a temporal part
of human existence but that it is the integral, religious center of temporal
existence.

The conception of an act as a purely spiritual activity of the “soul,”
which is independent of the material body, has clearly arisen as a result of
the theoretical Gegenstand-relation which we analyzed in part 1. The act
has been described as “a spiritual experience of the I that in its content is
intentionally related to a Gegenstand” (according to the whole of modern
act-psychology, founded by Franz Brentano).

Now, we know that in the theoretical Gegenstand-relation the logical
aspect of thought is set over against the nonlogical aspect of the field in-
vestigated by way of conscious abstraction. In this way it is possible to
make all of the prelogical aspects of the body into a Gegenstand of the the-
oretical concept. But this abstract Gegenstand-relation was turned into a
starting point, as though it corresponded to reality itself, and thus resulted
in the acceptance of the idea that it is possible to effect an actual separation
between the act of knowing and the material body as the Gegenstand of
the act of knowing. We have become aware, in the meantime, that the
Gegenstand-relation involves abstracting from the essentially temporal
coherence and therefore it can never present reality itself but only a theo-
retical abstraction of it. Moreover, the theoretical Gegenstand-relation is
in no way characteristic of all acts but only the theoretical acts of know-
ing.

The acts themselves, however, are indeed necessarily related to the I as
the supra-temporal individual center. This already implies that the act-
structure of the human body must differ in principle from the lower struc-
tures. In the act-structure, the body – as the total temporal form of exis-
tence – and the spirit (soul) – as the total and integral root-unity of human
existence – are unbreakably related to each other ex parte corporis.

The act-structure itself retains its temporal bodily character. But it can-
not exist apart from the spirit of the human person which transcends time
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and which itself comes to expression directly within the act-structure. For
this very reason it lacks a qualifying function, unlike the lower individual-
ity-structures.

One might for a moment suppose that all human acts are qualified by the
function of faith, as the last limiting modal function. This view, however,
is untenable.1 If that were correct, all human acts would have to display a
typical faith-qualification as, for example, is the case with prayer. But
this, of course, is not so. Indeed, a theoretical act of knowing or an aes-
thetic act of imagining also function of necessity in the aspect of faith, but
they are not typically qualified as acts of faith.

In reality human act-life is able to assume all of the possible normative
qualifications because it happens to be within a bodily structure that does
not itself possess any typical qualification but is directly oriented to the
supra-temporal center of human existence. The scientific activity of
knowing is of a typically theoretico-logical nature, the inward activity of
prayer is typically pistical, the aesthetic activity of imagining is qualified
in a typically aesthetic manner, etc. But the act-structure of the human
body is itself unqualified, so that the soul or spirit – which transcends all
temporal individuality-structures – would be capable of expressing itself
in complete freedom within human act-life.

Individual acts therefore are able to assume a typical qualification
which, as we shall see, is likewise determined by the individuality-struc-
tures of human society. But it takes place in a bodily act-structure which
allows complete freedom for these typifications. It is only possible to say
that act-life in the act-structure of the body is characterized by the three
earlier-mentioned orientations of knowing, imagining, and willing. The
latter, however, do not allow themselves to be divorced from each other as
separate possibilities because they are in reality intertwined with each
other. No act of will (volition) is possible apart from acts of knowing and
imagining. It is indeed true, as we saw, that the distinct aspects of act-life
are specifically related to the direction of willing, others to the direction of
knowing, or to the direction of imagining.

Neither are these three orientations of the act-life, as such, any more
typically qualified in the highest bodily structure. The direction of know-
ing, for example, is qualified theoretico-logically only in theoretical activ-
ity, but in the pretheoretical attitude of knowing it can take on any of the
possible kinds of qualification. So, for example, when a congregation lis-
tens to an exposition of the Bible, the act of knowing is typically qualified
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as a faith-act. But in an industrial enterprise, where a foreman explains to
the employee the operation of a new machine, the act of knowing is typi-
cally qualified by the technico-economic function of industrial life.

Furthermore, the three orientations of the act-life, knowing, imagining,
and willing, do not possess an original character that is typical for the act-
structure. Rather, they are founded in three orientations of intentional ex-
periencing in the psychically qualified structure of the body, which we al-
ready encounter in the animal, namely, sensory knowing, sensory imagin-
ing, and sensory striving and desiring. These are not acts as such, because
they are not related to a “self” and because the intentional experiencing
here is not subject to the leading of normative points of view. Neverthe-
less, even the animal has a sensory knowledge of its environment; it pos-
sesses a sensory life of imagination (in which it has sensory representa-
tions of a purely intentional character, for example, of food, of impending
danger; and compare animal dream life) and sensory desires and strivings
(for the satisfaction of its needs). In human act-life these three orienta-
tions, however, are related to the self, and they are always directed by nor-
mative (logical, aesthetic, ethical, etc.) points of view.

It is for this reason that jural volition (willing) was earlier described as a
sensory (psychical) analogy within the modal structure of law. The jural
function of willing is only a modal aspect of an act of volition, which as
such functions in all aspects of reality (in the logical aspect as well) but is
nevertheless founded in the emotional feeling-desires. In the jural func-
tion of volition, too, the inner act-function retains its primacy even though
(by reason of the founding of the jural aspect in the aspect of social inter-
course and the lingual aspect)1 it can never become operative in legal life
without a declaration of will or an expression of the act in the external
world. Those who want to allow jural volition to be exhausted in the dec-
laration of will cannot provide the science of law with an account of the
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juridical effect of mistake, coercion, and fraud on the validity of the decla-
ration of will. Here there is a clear discrepancy between the will-act and its
expression that can lead to the nullification of the declaration of will. It is
not, however, a question of the psychical but of the jural function of the
act, which is therefore assessed according to juridical standards.

From the explanation above it will have become clear that the tradi-
tional metaphysical conception of psychology as the science of the “hu-
man soul” is rejected. It is not possible to attain a scientific concept of the
human soul as the supra-temporal integral root of human existence be-
cause all scientific conceptual knowledge is bound to the time-order.

Those who suppose that it is possible to make the human soul itself into
a Gegenstand of conceptual knowledge conceive it – in the manner earlier
indicated – as an abstract complex of modal functions, which are then
made independent as “the spiritual soul” over against another abstract
complex that is conceived as the “material body.” We observed, however,
that in temporal reality no dichotomy between body and soul exists, but
that the human body is an enkaptic structural totality which intertwines
four individuality-structures with one another within a single wholeness
of form, and which is qualified by the highest of these individuality-struc-
tures, the act-structure. Human act-life, as we have seen, is not of a purely
spiritual nature but plays itself out in the act-structure of the body, within
which the logical and post-logical indissolubly cohere with the prelogical
aspects. Act-life merely proceeds from the human soul which comes to
expression in acts.

According to our conception, psychology is a special science whose
field of investigation is delimited by the modal aspect of feeling. It has to
scientifically investigate the human act-life within this aspect. That is to
say, within its own, modally delimited, specialized field, it concerns itself
with the typical individuality-structures of human act-life as these are
found in human society. The same is true of the science of law within its
own area of specialization. However, since acts, in their bodily structure,
always proceed from the soul as the supra-temporal center, psychology
has to place at the foundation of its special scientific investigations a tran-
scendental idea of the human soul. The entire orientation of psychological
investigation will depend upon the way in which this idea of the soul is
conceived.

And so it is the case that psychology, in terms of such an idea of the
soul, must investigate, for example, the activity of knowing and willing
according to their emotional-psychical aspect. But in addition it must
more specifically grasp these acts in their typical differentiation within the
structures of society. Social psychology has already undertaken extensive
investigations into these matters, and it is self-evident that it also has sig-
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nificance for legal science, namely, insofar as it analyzes the psychical in-
dividuality-structures. Social psychology, however, should never lose
sight of the modal limitations of its own field of specialization and, adopt-
ing a psychological approach, declare itself to be a kind of foundational
science for all normative special sciences.

The true totality science of human act-life is instead a philosophical the-
ory of structure which, as crowning piece, takes the form of philosophical
anthropology and which again, of course, ought to orient itself toward the
data of experience. It stands in precisely the same relationship to empirical
psychology as the philosophical theory of the structure of the living or-
ganism stands to empirical biology; and as philosophical sociology stands
to the science of history, the science of language, the science of econom-
ics, the science of law, etc.

That the true structural theory of human act-life has been subsumed un-
der psychology can be explained in terms of the traditional metaphysical
conception of the soul as a grouping of functions independent of the mate-
rial body. It really makes very little difference whether one is content with
this dichotomizing of temporal human existence, or – as is very common
in modern act-psychology – you introduce a trichotomy of body, psyche,
and spirit, in which case only the spirit (as a complex of the higher func-
tions of feeling, the logical function of thought, and the aesthetic and ethi-
cal functions) is conceived as being independent of the living body.

It is only possible for the encyclopedia of the sciences to be built upon a
satisfactory foundation if there is a break in principle with all such false
conceptions of totality.

We now return to the act-structure of the human body. The question
arises then as to how is it possible here to speak of a true individuality-
structure, if it is impossible to point to any qualifying destination function
for it.

To be able to answer this question we must first of all take into consider-
ation that an individuality-structure is nothing other than a typical unity in
the diversity of its modal functions, which is founded in the cosmic order
of time.

Because it appeared that with all of the previously investigated struc-
tures, such a unity could be brought into being only by the presence of a
typical qualifying function, it cannot be concluded a priori that this is in-
deed the case. It should not be forgotten that, in the investigation of the
structure of the human person’s temporal bodily existence, the issue at
stake, in the final analysis, concerns humankind itself which, as we know,
occupies a central position in the temporal cosmos. With respect to the hu-
man person, the body, as the enkaptic structural whole, is a typical expres-
sion of the “spirit” as the religious root-unity, which has its individuality
in the self.
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This expresses itself morphologically in the objective sensory form-
whole of the human body. The latter does not manifest a motor-sensory
presence, as in the case of the animal body, but a spiritual presence – in the
erect gait, the gleam in the eye, the powerful development of the cranium,
the complete plasticity of the pattern of bodily movement, the free mobil-
ity of the hands for the purpose of labour (in contrast to the rigidly special-
ized functions of animal limbs) and, in general, in the lack of specializa-
tion of the body. While the animal is wholly specialized by reason of hav-
ing claws, or gripping feet, a thick coat of fur, etc., for life within a limited
habitat, the human body is not specialized for a particular environment.
Humankind, in a spiritual sense, is created as the ruler of the temporal cos-
mos. Its bodily form is the temporal expression of this central position,
and it is the act-structure, by reason of its essential relatedness to the spiri-
tual center of the self, that impresses upon the human bodily form that typ-
ical stamp.

Human act-life has two levels, as modern depth psychology (the psy-
choanalysis of Freud and his school) has irrefutably demonstrated,
namely, an unconscious substratum and a conscious superstratum. Con-
sciousness is not restricted, as it was earlier thought, to the psychical as-
pect and the post-psychical aspects of human existence, whilst all of the
prepsychical aspects have to be assigned to the unconscious. Instead, con-
sciousness and unconsciousness are two forms of manifestation of one
and the same reality, which function in all of the aspects without excep-
tion. Human consciousness, precisely because it is concentrated in a
self-consciousness, includes all the aspects of reality; otherwise the ques-
tion as to how these aspects could come into human consciousness would
be insoluble. But the unconscious also functions in all aspects without ex-
ception. So it has been established that human act-life depends for its own
continuity on the unconscious.

For instance, if, after months of fruitless searching for the solution of a
scientific question, we turn our attention to other things for a while, some-
times it is possible the solution to the problem will spontaneously spring
to mind. In that case, our thought-life has gone on unconsciously in the in-
tervening time. If, after an interval of several years, we meet, for the sec-
ond time, someone who made an unfavorable impression on us at first ac-
quaintance, and we are reminded of this impression at the second meeting,
then this impression has continued to work in the unconscious substratum
of our feeling-life, even though it had receded below the threshold of our
consciousness.

In post-hypnotic suggestion, a command that has been given during the
suggestion state of “sleep” is carried out precisely at the instructed time.
In what is otherwise a conscious condition, obedience is rendered uncon-
sciously to a decision of will which has impressed itself in the subcon-
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scious. It is well-known, however, that ethical and faith factors can exert
(just as unconsciously) a restraining influence upon the obedience of the
one who has been given this suggestion.

In the normal structure of the act-life the unconscious is hierarchically
subordinate to the conscious. Desires, ideas, etc., which are ruled out by a
particular individual because of normative considerations are suppressed
within the unconscious substratum of their act-life. In a serious psycho-
pathic condition (namely, in the various forms of schizophrenia, hysteria,
etc.), this act-structure is disturbed in a two-fold way:

(i) The hierarchical subordination of the unconscious to the conscious
is broken. The former wrestles loose from consciousness and in
many respects attains a position of dominance;

(ii) The central relation of the act-life to the self is broken in con-
sciousness. Act-life, on account of this, disintegrates and there ap-
pears in the consciousness the well-known phenomena of “split
personality.” Patients speak about a part of their inner experiences
in the third person, that is to say, they relate them to another, in-
vented self. “He” thinks or wills this; “I” think or will something
else. Also the harmonious working together of the various modal
functions (for example, the function of feeling and the logical
function) break down within the act-life.

In one way or other, it seems clear that in act-life there does indeed exist
a typical structure which in its normal state guarantees the inner unity of
this act-life. The central relatedness of the self, the harmonious con-
certed operation of the various modal functions, and the subordination
of the unconscious to the conscious, protect the typically human unity in
the act-structure of the human body. But the act-structure reveals at the
same time its unique character over against all other individuality-struc-
tures in the following respect: its internal unity in the diversity of its
modal functions is rooted transcendently in the central root-unity of hu-
man existence, in the soul or spirit, in which both the conscious and the
unconscious act-life find their point of departure.

The lower individuality-structures that are bound up in the human body
retain, over against the act-structure, their internal sphere sovereignty.
They can only be controlled by the will in their enkaptic functions within
the act-structure.

Insight into this state of affairs is of great importance, for example, for
the juridical problem of responsibility.

It may be that the possibility of a conscious, normative directing of our
actions by an act of will is temporarily precluded. In normal circum-
stances, the psychically qualified instincts (for example, self-preserva-
tion) do not come to free expression but are always bound up within the
act-structure. If they temporarily break loose from their binding within the
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act-structure, they make a path for themselves with primitive force (think
of a state of “panic”). In such a case the possibility of a free determination
of will in a normative weighing of the motives and consequences of an ac-
tion is lacking, and the foundation for jural accountability is eliminated.

Where there is permanently disabling development of the act-structure
of the human body or its disruption due to illness (because of mental defi-
ciency or complete insanity), lack of responsibility, naturally, is also per-
manent.

In the case of a delict that is committed under post-hypnotic suggestion,
a foreign will has made itself the master of the act-life of the wrongdoer
and thus the suggested action cannot be attributed to the one who carried it
out.

We speak of “diminished responsibility” whenever the possibility of
free determination of the will is only made difficult in more or less serious
measure by a psychopathic tendency without it being thwarted altogether.
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Glossary

[The following glossary of Dooyeweerd’s technical terms and neolo-
gisms is reproduced and edited by Daniël F. M. Strauss, with the per-
mission of its author, Albert M. Wolters, from C. T. McIntire, ed., The
Legacy of Herman Dooyeweerd: Reflections on Critical Philosophy in
the Christian Tradition (Lanham MD, 1985), 167–171.]

THIS GLOSSARY OF HERMAN DOOYEWEERD’S terms is an adapted ver-
sion of the one published in L. Kalsbeek, Contours of a Christian Philoso-
phy (Toronto: Wedge, 1975). It does not provide exhaustive technical def-
initions but gives hints and pointers for a better understanding. Entries
marked with an asterisk are those terms which are used by Dooyeweerd in
a way which is unusual in English-speaking philosophical contexts and
are, therefore, a potential source of misunderstanding. Words or phrases
in small caps and beginning with a capital letter refer to other entries in
this glossary.

* Analogy (see LAW-SPHERE) – Collective name for a RETROCIPATION or an
ANTICIPATION.

* Anticipation – An ANALOGY within one MODALITY referring to a later mo-
dality. An example is “efficiency,” a meaning-moment which is found with-
in the historical modality, but which points forward to the later economic
modality. Contrast with RETROCIPATION.

* Antinomy – Literally “conflict of laws” (from Greek anti, “against,” and no-
mos, “law”). A logical contradiction arising out of a failure to distinguish
the different kinds of law valid in different MODALITIES. Since ontic laws
do not conflict (Principium Exclusae Antinomiae), an antinomy is always a
logical sign of ontological reductionism.

* Antithesis – Used by Dooyeweerd (following Abraham Kuyper) in a specifi-
cally religious sense to refer to the fundamental spiritual opposition be-
tween the kingdom of God and the kingdom of darkness. See Galatians
5:17. Since this is an opposition between regimes, not realms, it runs
through every department of human life and culture, including philosophy
and the academic enterprise as a whole, and through the heart of every be-
liever as he or she struggles to live a life of undivided allegiance to God.

Aspect – A synonym for MODALITY.

Cosmonomic idea – Dooyeweerd’s own English rendering of the Dutch term
wetsidee. Occasionally equivalents are “transcendental ground idea” or
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“transcendental basic idea.” The intention of this new term is to bring to ex-
pression that there exists an unbreakable coherence between God’s law (no-
mos) and created reality (cosmos) factually subjected to God’s law.

Dialectic – In Dooyeweerd’s usage: an unresolvable tension, within a system
or line of thought, between two logically irreconcilable polar positions.
Such a dialectical tension is characteristic of each of the three non-Christian
GROUND-MOTIVES which Dooyeweerd sees as having dominated Western
thought.

*Enkapsis (enkaptic) – A neologism borrowed by Dooyeweerd from the
Swiss biologist Heidenhain, and derived from the Greek enkaptein, “to
swallow up.” The term refers to the structural interlacements which can ex-
ist between things, plants, animals, and societal structures which have their
own internal structural principle and independent qualifying function. As
such, enkapsis is to be clearly distinguished from the part-whole relation, in
which there is a common internal structure and qualifying function.

Factual Side – General designation of whatever is subjected to the LAW-SIDE

of creation (see SUBJECT-SIDE).

Founding function – The earliest of the two modalities which characterize cer-
tain types of structural wholes. The other is called the GUIDING FUNCTION.
For example, the founding function of the family is the biotic modality.

* Gegenstand – A German word for “object,” used by Dooyeweerd as a tech-
nical term for a modality when abstracted from the coherence of time and
opposed to the analytical function in the theoretical attitude of thought,
thereby establishing the Gegenstand-relation. Gegenstand is therefore the
technically precise word for the object of SCIENCE, while “object” itself is
reserved for the objects of NAIVE EXPERIENCE.

Ground-motive – The Dutch term grondmotief, used by Dooyeweerd in the
sense of fundamental motivation, driving force. He distinguished four basic
ground-motives in the history of Western civilization:
(1) form and matter, which dominated pagan Greek philosophy; (2) nature
and grace, which underlay medieval Christian synthesis thought (3) nature
and freedom, which has shaped the philosophies of modern times; and (4)
creation, fall, and redemption, which lies at the root of a radical and inte-
grally scriptural philosophy.

Guiding function – The highest subject-function of a structural whole (e.g.
stone, animal, business enterprise, or state). Except in the case of humans,
this function is also said to QUALIFY the structural whole. It is called the
guiding function because it “guides” or “leads” its earlier functions. For ex-
ample, the guiding function of a plant is the biotic. The physical function of
a plant (as studied, e.g. by biochemistry) is different from physical function-
ing elsewhere because of its being “guided” by the biotic. Also called “lead-
ing function.”
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* Heart – The concentration point of human existence; the supratemporal fo-
cus of all human temporal functions; the religious root unity of humans.
Dooyeweerd says that it was his rediscovery of the biblical idea of the heart
as the central religious depth dimension of human multifaceted life which
enabled him to wrestle free from neo-Kantianism and phenomenology. The
Scriptures speak of this focal point also as “soul,” “spirit,” and “inner man.”
Philiosophical equivalents are Ego, I, I-ness, and Selfhood. It is the heart in
this sense which survives death, and it is by the religious redirection of the
heart in regeneration that all human temporal functions are renewed.

* Immanence Philosophy – A name for all non-Christian philosophy, which
tries to find the ground and integration of reality within the created order.
Unlike Christianity, which acknowledges a transcendent Creator above all
things, immanence philosophy of necessity absolutizes some feature or as-
pect of creation itself.

* Individuality-structure – This term represents arguably one of the most dif-
ficult concepts in Dooyeweerd’s philosophy. Coined in both Dutch and
English by Dooyeweerd himself it has led sometimes to serious misunder-
standings amongst scholars. Over the years there have been various at-
tempts to come up with an alternate term, some of which are described be-
low, but in the absence of a consensus it was decided to leave the term the
way it is.

It is the general name or the characteristic law (order) of concrete things,
as given by virtue of creation. Individuality-structures belong to the law-
side of reality. Dooyeweerd uses the term individuality-structure to indicate
the applicability of a structural order for the existence of individual entities.
Thus the structural laws for the state, for marriage, for works of art, for
mosquitoes, for sodium chloride, and so forth are called individuality-struc-
tures. The idea of an individual whole is determined by an individual-
ity-structure which precedes the theoretical analysis of its modal functions.
The identity of an individual whole is a relative unity in a multiplicity of
functions. (See MODALITY.) Van Riessen prefers to call this law for entities
an identity-structure, since as such it guarantees the persistent identity of
all entities (Wijsbegeerte, [Kampen, 1970], 158). In his work (Alive, An En-
quiry into the Origin and Meaning of Life [Vallecito, California: Ross
House Books, 1984]), M. Verbrugge introduces his own distinct systematic
account concerning the nature of (what he calls) functors, a word first intro-
duced by Hendrik Hart for the dimension of individuality-structures (cf.
Hart: Understanding Our World, Towards an Integral Ontology [New
York, 1984], 445–446). As a substitute for the notion of an individual-
ity-structure, Verbrugge advances the term: idionomy (cf. Alive, 42, 81ff.,
91ff.). Of course this term may also cause misunderstanding if it is taken to
mean that each individual creature (subject) has its own unique law. What is
intended is that every type of law (nomos) is meant to delimit and determine
unique subjects. In other words, however specified the universality of the
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law may be, it can never, in its bearing upon unique individual creatures, it-
self become something uniquely individual. Another way of grasping the
meaning of Dooyeweerd’s notion of an individuality-structure is, in follow-
ing an oral suggestion by Roy Clouser (Zeist, August 1986), to call it a
type-law (from Greek: typonomy). This simply means that all entities of a
certain type conform to this law. The following perspective given by M.D.
Stafleu elucidates this terminology in a systematic way (Time and Again, A
Systematic Analysis of the Foundations of Physics [Toronto: Wedge Pub-
lishing Foundation, 1980], 6, 11): typical laws (type-laws/typonomies, such
as the Coulomb law – applicable only to charged entities and the Pauli prin-
ciple – applicable only to fermions) are special laws which apply to a lim-
ited class of entities only, whereas modal laws hold universally for all pos-
sible entities. D.F.M. Strauss (“Inleiding tot die Kosmologie.” SACUM,
[1980]) introduces the expression entity structures. The term entity com-
prises both the individuality and the identity of the thing concerned – there-
fore it accounts for the respective emphases found in Dooyeweerd’s notion
of individuality-structures and in Van Riessen’s notion of identity struc-
tures. The following words of Dooyeweerd show that both the individual-

ity and identity of an entity is determined by its individuality-structure: “In
general we can establish that the factual temporal duration of a thing as an
individual and identical whole is dependent on the preservation of its struc-
ture of individuality” (A New Critique, vol.3,79).

Irreducibility (irreducible) – Incapability of theoretical reduction. This is the
negative way of referring to the unique distinctiveness of things and aspects
which we find everywhere in creation and which theoretical thought must
respect. Insofar as everything has its own peculiar created nature and char-
acter, it cannot be understood in terms of categories foreign to itself.

* Law – The notion of creational law is central to Dooyeweerd’s philosophy.
Everything in creation is subject to God’s law for it, and accordingly law is
the boundary between God and creation. Scriptural synonyms for law are
“ordinance,” “decree,” “commandment,” “word,” and so on. Dooyeweerd
stresses that law is not in opposition to, but the condition for true freedom.
See also NORM and LAW-SIDE.

Law-Side – The created cosmos, for Dooyeweerd, has two correlative “sides”:
a law-side and a factual side (initially called: SUBJECT-SIDE). The former is
simply the coherence of God’s laws or ordinances for creation; the latter is
the totality of created reality which is subject to those laws. It is important
to note that the law-side always holds universally.

Law-Sphere (see MODAL STRUCTURE and MODALITY) – The circle of laws
qualified by a unique, irreducible, and indefinable meaning-nucleus is
known as a law-sphere. Within every law-sphere temporal reality has a mo-
dal function and in this function is subjected (French: sujet) to the laws of
the modal spheres. Therefore every law-sphere has a law-side and a sub-
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ject-side that are given only in unbreakable correlation with each other.
(See DIAGRAM on p. 241.)

* Meaning – Dooyeweerd uses the word “meaning” in an unusual sense. By it
he means the referential, non-self-sufficient character of created reality in
that it points beyond itself to God as Origin. Dooyeweerd stresses that real-
ity is meaning in this sense and that, therefore, it does not have meaning.
“Meaning” is the Christian alternative to the metaphysical substance of im-
manence philosophy. “Meaning” becomes almost a synonym for “reality.”
Note the many compounds formed from it: meaning-nucleus, meaning-side,
meaning-moment, meaning-fullness.

* Meaning-nucleus – The indefinable core meaning of a MODALITY.

Modality (See MODAL STRUCTURE and LAW-SPHERE) – One of the fifteen
fundamental ways of being distinguished by Dooyeweerd. As modes of be-
ing, they are sharply distinguished from the concrete things which function
within them. Initially Dooyeweerd distinguished fourteen aspects only, but
in 1950 he introduced the kinematical aspect of uniform movement between
the spatial and the physical aspects. Modalities are also known as “modal
functions,” “modal aspects,” or as “facets” of created reality. (See DIA-

GRAM on p. 241.)

Modal Structure (see MODALITY and LAW-SPHERE) – The peculiar constel-
lation, in any given modality, of its meaning-moments (anticipatory, retroci-
patory, nuclear). Contrast INDIVIDUALITY-STRUCTURE.

* Naive experience – Human experience insofar as it is not “theoretical” in
Dooyeweerd’s precise sense. “Naive” does not mean unsophisticated.
Sometimes called “ordinary” or “everyday” experience. Dooyeweerd takes
pains to emphasize that theory is embedded in this everyday experience and
must not violate it.

Norm (normative) – Postpsychical laws, that is, modal laws for the analytical
through pistical law-spheres (see LAW-SPHERE and DIAGRAM on p. 241).
These laws are norms because they need to be positivized (see POSITIVIZE)
and can be violated, in distinction from the “natural laws” of the pre-
analytical spheres which are obeyed involuntarily (e.g., in a digestive pro-
cess).

* Nuclear-moment – A synonym for MEANING-NUCLEUS and LAW-SPHERE,
used to designate the indefinable core meaning of a MODALITY or aspect of
created reality.

* Object – Something qualified by an object function and thus correlated to a
subject-function. A work of art, for instance, is qualified by its correlation
to the human subjective function of aesthetic appreciation. Similarly, the
elements of a sacrament are pistical objects.

Opening process – The process by which latent modal anticipations are
“opened” or actualized. The modal meaning is then said to be “deepened.”
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It is this process which makes possible the cultural development (differen-
tiation) of society from a primitive (“closed,” undifferentiated) stage. For
example, by the opening or disclosure of the ethical anticipation in the ju-
ridical aspect, the modal meaning of the legal aspect is deepened and soci-
ety can move from the principle of “an eye for an eye” to the consideration
of extenuating circumstances in the administration of justice.

* Philosophy – In Dooyeweerd’s precise systematic terminology, philosophy is
the encyclopedic science, that is, its proper task is the theoretical investiga-
tion of the overall systematic integration of the various scientific disciplines
and their fields of inquiry. Dooyeweerd also uses the term in a more inclu-
sive sense, especially when he points out that all philosophy is rooted in a
pretheoretical religious commitment and that some philosophical concep-
tion, in turn, lies at the root of all scientific scholarship.

Positivize – A word coined to translate the Dutch word positiveren, which
means to make positive in the sense of being actually valid in a given time
or place. For example, positive law is the legislation which is in force in a
given country at a particular time; it is contrasted with the legal principles
which lawmakers must positivize as legislation. In a general sense, it refers
to the responsible implementation of all normative principles in human life
as embodied, for example, in state legislation, economic policy, ethical
guidelines, and so on.

Qualify – The GUIDING FUNCTION of a thing is said to qualify it in the sense
of characterizing it. In this sense a plant is said to be qualified by the biotic
and a state by the juridical [aspects].

* Radical – Dooyeweerd frequently uses this term with an implicit reference to
the Greek meaning of radix = root. This usage must not be confused with
the political connotation of the term radical in English. In other works
Dooyeweerd sometimes paraphrases his use of the term radical with the
phrase: penetrating to the root of created reality.

* Religion (religious) – For Dooyeweerd, religion is not an area or sphere of
life but the all-encompassing and direction-giving root of it. It is service of
God (or a substitute no-god) in every domain of human endeavor. As such,
it is to be sharply distinguished from religious faith, which is but one of the
many acts and attitudes of human existence. Religion is an affair of the
HEART and so directs all human functions. Dooyeweerd says religion is
“the innate impulse of the human selfhood to direct itself toward the true or
toward a pretended absolute Origin of all temporal diversity of meaning” (A
New Critique, vol.1, 57).

* Retrocipation – A feature in one MODALITY which refers to, is reminiscent
of, an earlier one, yet retaining the modal qualification of the aspect in
which it is found. The “extension” of a concept, for example, is a kind of
logical space: it is a strictly logical affair, and yet it harks back to the spatial
modality in its original sense. See ANTICIPATION.
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* Science – Two things are noted about Dooyeweerd’s use of the term “sci-
ence.” In the first place, as a translation of the Dutch word wetenschap
(analogous to the German word Wissenschaft), it embraces all scholarly
study – not only the natural sciences but also the social sciences and the hu-
manities, including theology and philosophy. In the second place, science is
always, strictly speaking, a matter of modal abstraction, that is, of analyti-
cally lifting an aspect out of the temporal coherence in which it is found and
examining it in the Gegenstand-relation. But in this investigation it does not
focus its theoretical attention upon the modal structure of such an aspect it-
self; rather, it focuses on the coherence of the actual phenomena which
function within that structure. Modal abstraction as such must be distin-
guished from NAIVE EXPERIENCE. In the first sense, therefore, “science”
has a wider application in Dooyeweerd than is usual in English-speaking
countries, but in the second sense it has a more restricted, technical mean-
ing.

Sphere Sovereignty – A translation of Kuyper’s phrase souvereiniteit in eigen
kring, by which he meant that the various distinct spheres of human author-
ity (such as family, church, school, and business enterprise) each have their
own responsibility and decision-making power which may not be usurped
by those in authority in another sphere, for example, the state. Dooyeweerd
retains this usage but also extends it to mean the IRREDUCIBILITY of the
modal aspects. This is the ontical principle on which the societal principle is
based since each of the societal “spheres” mentioned is qualified by a dif-
ferent irreducible modality.

* Subject – Used in two senses by Dooyeweerd: (1) “subject” as distinguished
from LAW, (2) “subject” as distinguished from OBJECT. The latter sense is
roughly equivalent to common usage; the former is unusual and ambiguous.
Since all things are “subject” to LAW, objects are also subjects in the first
sense. Dooyeweerd’s matured conception, however, does not show this am-
biguity. By distinguishing between the law-side and the factual side of crea-
tion, both subject and object (sense (2)) are part of the factual side.

Subject-Side – The correlate of LAW-SIDE, preferably called the factual side.
Another feature of the factual subject-side is that it is only here that indi-
viduality is found.

Substratum – The aggregate of modalities preceding a given aspect in the mo-
dal order. The arithmetic, spatial, kinematic, and physical, for example, to-
gether form the substratum for the biotic. They are also the necessary foun-
dation upon which the biotic rests, and without which it cannot exist. See
SUPERSTRATUM (and the DIAGRAM on p. 241).

Superstratum – The aggregate of modalities following a given aspect in the
modal order. For example, the pistical, ethical, juridical and aesthetic to-
gether constitute the superstratum of the economic. See SUBSTRATUM.
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* Synthesis – The combination, in a single philosophical conception, of char-
acteristic themes from both pagan philosophy and biblical religion. It is this
feature of the Christian intellectual tradition, present since patristic times,
with which Dooyeweerd wants to make a radical break. Epistemologically
seen, the term synthesis is used to designate the way in which a multiplicity
of features is integrated within the unity of a concept. The re-union of the
logical aspect of the theoretical act of thought with its non-logical “Ge-
genstand” is called an inter-modal meaning-synthesis.

* Time – In Dooyeweerd, a general ontological principle of intermodal conti-
nuity, with far wider application than our common notion of time, which is
equated by him with the physical manifestation of this general cosmic time.
It is, therefore, not coordinate with space. All created things, except the hu-
man HEART, are in time. At the law-side time expresses itself as time-order
and at the factual side (including subject-subject and subject-object rela-
tions) as time duration.

Transcendental – A technical term from the philosophy of Kant denoting the a
priori structural conditions which make human experience (specifically hu-
man knowledge and theoretical thought) possible. As such it is to be sharply
distinguished from the term “transcendent.” Furthermore, the basic (tran-
scendental) Idea of a philosophy presupposes the transcendent and central
sphere of consciousness (the human HEART). This constitutes the second
meaning in which Dooyeweerd uses the term transcendental: through its
transcendental ground-Idea philosophy points beyond itself to its ultimate
religious foundation transcending the realm of thought.
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*Diagram and choice of terms by D.F.M. Strauss.
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