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Chapter One

History of the Concept of
Encyclopedia in General and of 

Encyclopedia of the Science 
of Law in Particular

1 HISTORY OF THE CONCEPT OF ENCYCLOPEDIA
 IN GENERAL

1.1 Its meaning with the Greeks

The word engkuklios paideia (mathêmata engkuklia, or ta engkuklia)
orig i nally meant for the Greeks the cir cle of arts and sci ences for
a free man.

The con cept engkuklios or cir cle was not ori ented to wards the
or ganic co her ence of knowl edge as such. It was rather di rected
to wards the mold ing of the young Greek per son. The engkuklios
paideia was con trasted with the higher de vel op ment of the phi los o -
pher. It moved be yond the kuklos of or di nary civil life. In this
sense engkuklios paideia was the lower and or di nary knowl edge as
op posed to the knowl edge to which higher knowl edge in tro duc -
ed a per son.

1.2 Encyclopedia as orbis doctrinarum

The word en cy clo pe dia ac quired an al tered mean ing with the
Romans. Quinctilianus, who no lon ger un der stood the Greek
mean ing of engkuklios, spoke of “orbis ille doctrinae, quam Graeci
engkuklion paideian vocant,” and Virtrivius re ferred to “encyclios
disciplina uti cor pus unum ex his membris est composita.”

Thus the term en cy clo pe dia was iden ti fied with an or ganic un -
der stand ing of all dis ci plines, while the ped a gogic el e ment en -
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tailed in the Greek con cep tion of a nor mal civ i li za tion fell into
disuse.

It may be said that Ar is totle can in this sense be seen as the
founder of the idea of a sys tem atic philo soph i cal en cy clo pe dia
of all the sci ences even though he de cided not to use the term en -
cy clo pe dia for this idea. Rather, he wished to re late this word to
the cus tom ary Greek con cep tion of nor mal pop u lar knowl edge
(engkuklios philisophêmata, i.e., pop u lar phi los o phy des tined for
the cultured citizen).

He cre ated a logic as the uni ver sal organon for all sci en tific
dis ci plines. The en tire sys tem of his en cy clo pe dic treat ment of
the sci ences, logic in cluded, was rooted in his meta phys ics of
sub stan tial forms (entelecheia).

1.3 The Patristic era

With the church fa thers the con cept engkuklios paideia came to be
iden ti fied with the to tal ity of sci en tific knowl edge, en com pass -
ing the full range of the pa gan clas si cal world. In this sense it
was equated with phi los o phy which, as lower knowl edge, had
to serve Chris tian the ol ogy as higher knowl edge: philosophia
ancilla theologiae (phi los o phy as the handmaiden of theology).

1.4 Its meaning during the early medieval period

Dur ing the Early Mid dle Ages this sys tem atic philo soph i cal
spirit slowly lost its hold. The in creas ing scope of sci en tific
knowl edge was ac com pa nied by a grow ing lack of sys tem atic
mas tery of the material.

The for mer philo soph i cal sys tem was re placed by mis cel la -
nies—ran dom col lec tions of knowl edge lack ing all sys tem. The
learned dis ci plines (artes) were di vided into the so-called triv -
ium (gram mar, di a lec tics, and rhet o ric) and the qua driv ium (mu -
sic, arith me tic, ge om e try, and as tron omy). This di vi sion was
main tained when ever an at tempt was made to write an En cy -
clo pe dia.

The Span ish bishop Isidor van Sevilla de vel oped an en cy clo -
pe dia along these lines in the sev enth cen tury. In a sim i lar fash -
ion Mar tian Ca pella (mid fifth cen tury) com posed his well-
 known Satyricon. Ini tially it was meant for use in mon as ter ies
and ca the dral schools, and was pub lished cen tu ries later in an
edi tion by Hugo Grotius.
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1.5 The Late Middle Ages. The Aristotelian 
conception of the coherence of the sciences

In the late me di eval pe riod the term en cy clo pe dia was com pletely 

lost. Dur ing this time schol ars vig or ously aimed at a broad sum -

mary of the main con tents of the most im por tant sci en tific dis ci -

plines. This aim re ally be came alive through the emer gence of

the Uni ver si ties which, with their di vi sion into four fac ul ties, in -

creased the need for syn op tic works like these. A stim u lus in

this re gard was gen er ated by the new ac quain tance with clas si -

cal an tiq uity, par tic u larly the dis cov ery of Ar is totle’s works in

the 12th cen tury. Un der the in flu ence of Ar is to te lian phi los o phy

a revival of the methodical, systematic spirit took place.

As yet no line of de mar ca tion was drawn be tween phi los o -
phy and the spe cial sci ences. The var i ous ac a demic dis ci plines
were treated as parts of phi los o phy. Works in te grat ing me thod -
i cally the most im por tant con tents of the dis ci plines on a philo -
soph i cal ba sis were called summa, speculum, receptaculum, com -
pen dium, bee hive, and so on. Dat ing back to this pe riod are two
fa mous en cy clo pe dic works by Gerbert of Aurillac (Pope Syl -
ves ter II), Figura de philosophiae partibus, and the well-known
Speculum maius or quadruplex by Vin cent of Beauvais (1250).

The same pe riod also pro duced the fa mous Summas of
Thomas Aqui nas (Summa Theologiae, etc.). They had as their en -
cy clo pe dic foun da tion an organological, te le o log i cal cosmono -
mic idea (lex aeterna and lex naturalis), de rived in the main from
Ar is totle’s phi los o phy.

1.6 Encyclopedia as a book containing a systematic
overview of all disciplines. Reformation
and Renaissance

Un der the in flu ence of the Re nais sance and Hu man ism the

word “en cy clo pe dia” (ini tially “cyclopedia”) sur faced once

again dur ing the 16th cen tury. The term was in tro duced to des ig -

nate books that treated the cir cle of known dis ci plines. From the

cir cle of dis ci plines (orbis doctrinarum) one thus trans posed the

name “en cy clo pe dia” to the book in which this “orbis doctri -
3



narium” was sum ma rized. The goal was to pro vide a more or
less sys tem atic syn op sis of the ma te rial con tent of these sciences.

The idea of a ma te rial en cy clo pe dia thus main tained its va lid -
ity. The first per son to use the word cyclopedia once again in this
sense was prob a bly Ringelberg who chose it as the ti tle for his
work Lucrebrationes, vel potius absolutissima kuklopaideia (Basel,
1541).

Af ter him the Hun gar ian Paul Scalichius de Lika (Paulus de
Scala) em ployed the word as ti tle for his work Encyclopaedia seu
orbis disciplinarum tam sacrarum quam profanarum Epistemon (Ba -
sel, 1559). 

Ever since, the word “en cy clo pe dia” was used for sim i lar
syn op tic works. Dur ing the 16th and early 17th cen tury, Protes -
tant think ers in par tic u lar be came prom i nent in the field of en -
cy clo pe dic en deav ors. A very im por tant work from this time is
the Cursus philosophici en cy clo pe dia by the Re formed theo lo gian
Johannes Henricus Alsted1 – it ap peared in this ex ten sive form
in 1620 and was ded i cated to their High Mightinesses, Gentlemen
of the States Gen eral of the United Neth er lands. This work re -
mained for a long pe riod the stan dard work for gen eral scho l -
arly study. It was not an un sys tem atic string of in for ma tion but
a sum mary of al most all sci en tific dis ci plines known at the time, 
or ga nized along an ex ter nal method at least.

How ever, all these works suf fered from the lack of a deeper
philo soph i cal foun da tion. This short com ing is char ac ter is tic of
the en tire tran si tional pe riod from the mid dle ages to the mod -
ern era.

These authors un der stood en cy clo pe dia to mean com plete -
ness in scope, more than or ganic co her ence in the syn op sis of
the dis ci plines. Both the sys tem ati za tion and the me thod i cal
sub di vi sion were still un der stood in a rather ex ter nal sense.

In or der to pro vide a clear pic ture of what encyclopedists like 
Alsted meant with the me thod i cal, sys tem atic clas si fi ca tion of

4

1 Alsted was a pro fes sor at Herborn. Qua method he was a semi- Ramist, i.e.,
his aim was to unite Ar is to te lian logic – in the form given to it by Melanch -
ton – with the new syn thetic logic of Pe ter Ramus. We will say more about
Pe ter Ramus in the next sec tion.



the en cy clo pe dic ma te rial, we pres ent here a brief sketch of the
con tents of Alsted’s work.1 

Alsted com mences with a brief resumé of the en tire work (a
Com pen dium Encyclopaediae philosophicae). Sub se quently, as the
first part of the main con tents of the work, he dis cusses the four
philo soph i cal doc trines con sid ered to be known prior to what
fol lows (Praecognita philosophica).

This part com prises (i) the doc trine of prin ci ples (the Arche -
logia); (ii) the doc trine of in tel lec tual ca pac i ties (the Hexilogia);
(iii) the doc trine of the dis ci plines (the Technologia); and (iv) the
doc trine of method (the Didactica). Taken to gether this con sti -
tuted the Pro le gom ena.

Af ter the Pro le gom ena the dif fer ent dis ci plines them selves are 
pre sented, sub di vided into the o ret i cal, prac ti cal and po et i cal dis -
ci plines. There are twelve the o ret i cal dis ci plines, namely Meta -
physica, Pneumatica, Physica, Arithmetica, Geometrica, Optica, Mu -
sica and Architectonica (from this sum mary one can see that
Alsted did not re ally have a firm cri te rion for the de mar ca tion of 
the spe cial sci ences).

There are five prac ti cal sci ences, namely Ethica, Oeconomica, 
Politica, Scholastica (the doc trine of teach ing), and Historica. Fi -
nally there are seven po etic dis ci plines (disciplinae poeticae) or
arts, namely Lexica, Grammatica, Rhetorica, Logica, Oratoria, Poe -
tica, and Mnemonica. The en cy clo pe dia here ex plic itly pos sesses
a ma te rial char ac ter (i.e., it is di rected to wards the con crete
material of the sci ences), be it on the ba sis of a gen eral philo -
soph i cal foun da tion.

The Hu man ists wanted to es cape from the op pres sive au -
thor ity of Ar is totle which in me di eval scho las ti cism had at -
tained to an al most in fal li ble po si tion along side the Church.
How ever, dur ing the fer ment ing in di vid u al ism of the Re nais -
sance it did not man age as yet to for mu late a clearly de lin eated
standpoint.
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It was still fash ion able to phi los o phize in an eclec tic man ner.

As a re sult the nec es sary philo soph i cal stim u lus for a new con -

cep tion of an en cy clo pe dic sci ence was not found dur ing this

tran si tional pe riod.

But even when hu man ism, dur ing the 17th and 18th cen tu -

ries, af ter Galilei, Des cartes, Hobbes, and Leibniz, dis cov ered its 

own philo soph i cal at ti tude, it did not pro vide a ba sis in it self for 

a philo soph i cal en cy clo pe dic treat ment of the sci ences. The old

con cep tion of an or ganic unity, rooted in Ar is totle’s phi los o phy, 

was not only tem po rarily lost but ex plic itly dis carded. In ad di -

tion to this, and to an in creas ing de gree, the spe cial sci ences

were sep a rated from phi los o phy.

1.7 Emancipation of the special sciences from the
philosophical orbis doctrinarum

In this way the (ma te ri ally con ceived) en cy clo pe dia of the
distinct sci ences was in tro duced. In it self this was a laud able de -
vel op ment; but the or ganic co her ence of these dis tinct dis ci -
plines as a whole hardly gen er ated any concern.

Med i cal and ju rid i cal com pen dia were writ ten, but on the

gen eral ter rain the en cy clo pe dia in creas ingly re ceived the char -

ac ter of a polyhistory. The grand philo soph i cal sys tems of the

16th, 17th and 18th cen tu ries failed to ex ert a gen eral in flu ence on

the uni ver sal en cy clo pe dia; that would have asked too much

from them at this time. The spe cial sci ences, now largely eman -

ci pated from phi los o phy, started more and more to lose their in -

ter con nec ted ness.

1.8 The encyclopedia as alphabetically ordered lexicon

Fi nally, the con cep tion of a sys tem atic syn op sis of the sci ences
was aban doned al to gether. The En light en ment de mol ished the
last ob sta cles that scho las ti cism had erected be tween the study
cell and civil life. To sat isfy the pub lic’s thirst for the ex plo sion
of sci en tific knowl edge, which no one could any lon ger mas ter
as a whole, re course was taken to a lex i co graph i cal form of en cy -
clo pe dia. As a sub sti tute for a com pre hen sive sys tem atic ac -
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count of the main con tents of the sci ences, the so-called al pha -
bet i cal Real-Encyclopedie emerged.

Three en cy clo pe dias from the 18th cen tury se cured a last ing
in flu ence: 

1. The large en cy clo pe dic dic tio nary of the chan cel lor in
Halle, Ludewig (1735–1751). It ap peared in 64 fo lios and
was nor mally re ferred to as the Zedlersche dic tio nary, af ter
its pub lisher. 

2. The even big ger Encyclopédie méthodique in (1782-1832) in
165 vol umes. 

3. The fa mous work of the French encyclope dists Diderot,
d’Alembert, and oth ers, Encyclopédie, ou Diction naire rai -
sonné des sci ences, des arts et des métiers, 28 vol umes (Paris,
1751–1762). The sup ple ment and in dex en com passed an -
other seven vol umes that were later re pub lished a few
more times.

In the same vein came the well-known work by Ersch and
Gruber, Allgemeine Encyclopädie der Wissenschaften und Künste,
be gun in 1818 and later con tin ued by Brockhaus. Next came the
fa mous en cy clo pe dia of Meyer, which saw the light un der the
name Konversation-Lex i con, of which new edi tions con tin ued to
be pub lished in or der to ac com mo date the lat est de vel op ments
in the sci ences. Of course, also to see the light of day was the
Encyclopaedia Bri tan nica, or, A Dic tio nary of Arts and Sci ences.

In the Neth er lands this ex am ple was fol lowed by pop u lar
en cy clo pe dias such as Winkler-Prins and Vivat.

The gen eral Real-Lexica struc tured in this al pha betic vein set
an ex am ple for each of the var i ous dis ci plines. To day al most ev -
ery branch of sci ence has its own en cy clo pe dia, in part writ ten
for schol ars, in part for the gen eral public.

The en cy clo pe dic char ac ter of a Real-Lex i con, a Konversation-
 Lex i con, and so on, meant there fore noth ing more than a work
ar ranged in al pha bet i cal or der and briefly sum ma riz ing what
was known about a spe cific branch of science or of schol ar ship
in gen eral, in part writ ten for pop u lar con sump tion.

In works like these, ev ery sys tem atic link age was gone. They
were noth ing but a purely ex ter nal suc ces sion of things worth
know ing.
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1.8.1 Francis Bacon’s “Globus Intellectualis”

An ex cep tion has to be made for a few en cy clo pe dic at tempts of
some prom i nent philo soph i cal think ers of the 16th and 17th cen -
tury. Fran cis Ba con (1561–1626) al ready gave a pro gram for the
ref or ma tion of the sci ences in his large two-vol ume work
Instauratio Magna: I. De dignitate et augmentis scientiarum and II.
Novum organon. Ba con at tempted to in tro duce an en cy clo pe dic
di vi sion of the sci ences on a psy cho log i cal ba sis. He thus de -
signed the “glo bus intellectualis.” The ca pac ity to rec ol lect served 
Ba con as a foun da tion for his tory, the imag i na tion as a foun da -
tion for po etry, and the un der stand ing as a foun da tion for phi -
los o phy. Phi los o phy partly treats God, partly man, and partly
na ture (the ol ogy; nat u ral sci ence and phi los o phy of nature;
logic, anthropology, politics). Little is done with methodology.

1.9 The idea of the encyclopedic coherence of the
sciences on the basis of the new humanistic
cosmonomic idea. The relationship between
the science ideal and the personality ideal.
Encyclopedia as “mathesis (scientia) uni-
versalis.” Descartes, Hobbes, Leibniz

Not un til Des cartes (1596–1650) did hu man is tic phi los o phy,
based upon the per son al ity ideal and the sci ence ideal, start to
in ves ti gate the log i cal co her ence be tween all dis ci plines.

Re mark: on “wetenschapsideaal” and “persoonlijkheidsideaal”

Sci ence ideal and per son al ity ideal are both (as we shall
see be low) mu tu ally ex clu sive fac tors in the ba sic struc ture of
the hu man is tic cosmonomic idea. At its deep est root, name ly 
the proc la ma tion of the sov er eignty of rea son, these two fac tors
wres tle with each other for su prem acy.

PERSONALITY IDEAL: it is the sec u lar iza tion of the Chris -
tian re li gious idea of personhood and free dom. It is rooted in
the idea of the au ton omy of free hu man per son al ity and is per -
me ated with the Faust ian will to power of mod ern man which
aims at es tab lish ing the do min ion of the hu man per son over the
tem po ral world.

SCIENCE IDEAL: it arose only af ter the rise of mod ern math e -
mat i cal nat u ral sci ence and is con sti tuted by the ten dency to
grasp tem po ral re al ity in its en tirety un der a math e mat i cal or
math e mat i cal-phys i cal de nom i na tor, seen as a con tin u ous, un -
in ter rupted chain of causes and ef fects or of math e mat i cal re la -
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tion ships of de pend ency. In the sci ence ideal the sov er eignty of
math e mat i cal thought is pro claimed.

The per son al ity ideal, in its Faust ian drive to dom i nate, calls
forth the sci ence ideal. But, as we shall see be low, it soon finds it -
self in con flict with it in the do main of the spir i tual func tions. In -
her ent in both ide als is a ten dency of con ti nu ity – the pos tu late,
while ig nor ing the cos mic or der and sphere-sov er eignty, to
carry through across all the bound aries of the law-spheres ei -
ther the ab so lute sov er eignty of the free per son al ity or the sov -
er eignty of math e mat i cal thought.

The ba sic scheme of the hu man is tic cosmonomic idea (founded
upon the im ma nence stand point) can be rep re sented as fol lows:
1. The ba sic ques tion: What is the deep est or i gin and unity of all
fac ets of re al ity? An swer: Sov er eign rea son.
2. The ba sic ques tion: What is the mu tual re la tion and co her ence 
of these sides or fac ets? An swer: This re la tion ship has to be con -
strued ei ther through the con ti nu ity of math e mat i cal thought
(the sci ence ideal), or through the con ti nu ity of free dom (the
per son al ity ideal).

The start ing as sump tion is the math e mat i cal thought of the ris -
ing nat u ral sci ence (Kep ler, Galilei, later New ton, etc.), which
an a lyzed the com pos ite phe nom ena in their sim plest math e -
mat i cally de ter mi na ble func tional el e ments (move ments) and
at tempted to dis cover hy po thet i cally the law caus ing change in
the phe nom ena. The hy poth e sis then was to be con firmed by ex -
per i ment. The sci ence ideal absolutized this nat u ral sci en tific
thought into the scep ter of the Faust ian lust for power found in
the per son al ity ideal.

This method in duced think ers to search for the log i cal co her -
ence be tween the dis ci plines in the laws of nat u ral sci en tific
thought it self which ex plains the most com plex phe nom ena in
terms of the sim plest el e ments. Ev ery newly dis cov ered el e -
ment of knowl edge then had log i cally to pre serve the co her ence
with all the rest. It had to orig i nate solely and ex clu sively from
mathematical thought itself.

Thus, al ready with Des cartes did the con cep tion of a mathesis
universalis arise as the log i cal means re quired to es tab lish log i cally a 
mu tual co her ence be tween the sci ences. This log i cal con ti nu ity,
elim i nat ing the bound aries be tween the law-spheres, re vealed
the ba sic ten dency of the hu man is tic sci ence ideal. The sci ence
ideal, if car ried through con sis tently, must elim i nate the per -
son al ity ideal. Af ter all, im plicit in the per son al ity ideal is the
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pre ten sion that the sov er eign hu man per son al ity stands above
na ture and its laws and is a law unto it self in sov er eign free dom. 
By con trast, the ten dency to ward con ti nu ity in the hu man is tic
sci ence ideal moves in the di rec tion of main tain ing the log i cal
con ti nu ity be tween na ture and spirit. How then would the per -
son al ity ideal es cape from the dominance of natural scientific
thought?

For all that, Des cartes ca pit u lated to the de mands of the per -
son al ity ideal. Al though in the do main of na ture he car ried
through with the ut most ef fort the con ti nu ity of math e mat i cal
nat u ral sci en tific thought, he called a halt to this con ti nu ity of
the sci ence ideal when con fronted with the prob lem of the soul,
viewed as the bearer of per son al ity (in Des cartes ra tio nal is ti -
cally con ceived of as “res cogitans”). Spirit and body now be -
came two op po site and com pletely in de pend ent “sub stances”
(“res extensiva” as a nat u ral sub stance and “res cogitans” as a spi -
r i tual sub stance).

Be tween these two sub stances log i cal thought can not carry
through a con tin u ous co her ence. By con trast, the Brit ish con -
tem po rary of Des cartes, Thomas Hobbes (1588-1679), with out
hes i ta tion pushed aside the bound aries be tween na ture and
spirit which Des cartes main tained for the sake of the hu man is tic 
per son al ity ideal. The hu man is tic sci ence ideal ac quired pri -
macy across the board. In or der to carry through the con ti nu ity
of this sci ence ideal across all the bound aries of the law-spheres, 
Hobbes re duced all as pects of re al ity to the math e mat i cal-phys -
i cal ba sic de nom i na tor of a “mov ing body” as the sole sub stance
of re al ity.1 Psy chol ogy be came an ex ten sion of me chan ics. It
was to un der stand psy chi cal phe nom ena as me chan i cal pro -
cesses of move ment of the soul, in sub jec tion to me chan i cal laws 
of mo tion. On this ba sis Hobbes then built a nat u ral is tic nat u ral
law and a po lit i cal the ory, which swal lowed up eth ics as well. 

His philo soph i cal sys tem, which he di vided sys tem at i cally
into three parts (i. De Corpore, ii. De Homine, iii. De Cive), in deed
ex hib its dif fer ent at tempts to con strue the en cy clo pe dic co her -
ence be tween all the sci ences – a co her ence sit u ated in the log i -
cal con ti nu ity from the prima philosophia (meta phys ics), logic
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and math e mat ics, over me chan ics, as tron omy and phys ics, to
psy chol ogy (an thro pol ogy), down to the doc trine of law and the 
state, while eth ics, as the col lec tion of norms guid ing moral free -
dom, was sim ply dropped. This whole school of thought, en cy -
clo pe di cally speak ing, was a prep a ra tion for mod ern pos i tiv -
ism.

1.9.1 Leibniz’ new conception of encyclopedia as
mathesis universalis. The lex continui

The log i cal con cep tion of con ti nu ity was given its most preg -
nant for mu la tion by Gottfried Wil helm Leibniz (1646-1716). In
in fin i tes i mal cal cu lus (dif fer en ti a tion and in te gra tion) he dis -
cov ered the so-called func tion con cept, by means of which it be -
came pos si ble to trans form two ap par ently ab so lutely dis tinct
mag ni tudes (for ex am ple, a cir cle and an exscribed and in scrib -
ed poly gon, par al lel and in ter sect ing lines, dis crete ness and
con ti nu ity) through an in fi nite se ries of tran si tions to ap prox i -
mate one an other while treat ing the one mag ni tude as limit
(func tion) of the other.

Hobbes still had to cap ture all of re al ity un der the ba sic de -
nom i na tor of mov ing body in or der to carry through the con ti nu -
ity of the sci ence ideal, and as he did so he re lin quished the per -
son al ity ideal. Leibniz, by con trast, in his meta phys i cal doc trine
of mo nads, wanted to main tain the mu tual in de pend ence of
nat u ral and spir i tual func tions. He pro posed to achieve log i cal
con ti nu ity in re al ity by solely ap ply ing the math e mat i cal con -
cept of func tion and as sum ing in fi nitely small tran si tions be -
tween un con scious mat ter and the hu man spirit – tran si tions
that can be ap prox i mated by means of the math e mat i cal func -
tion con cept.

Un like all his pre de ces sors, Leibniz de fended a so-called plu -
ral is tic meta phys ics. That is to say, ac cord ing to him the cos mos
was con sti tuted by an in fi nite num ber of sub stances (mo nads). Each 
one of these mo nads ex isted in iso la tion and there fore could not
ex ert any in flu ence upon other mo nads. (The mo nads are win -
dow less!)

In es sence, this monadology was noth ing but the rei fi ca tion
(absolutization) of num ber in its in fin i tes i mal (an tic i pa tory)
approximative func tions. The cos mos it self is sim i lar to the se -
quence of num bers that ap prox i mates con ti nu ity, con sti tuted as 
it is by an in fin ity of dis crete num bers.
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These mo nads (dis tin guished in ma te rial and spir i tual mo -
nads) are now given no other con tent than the ac tiv ity of rep re -
sen ta tion. They are spaceless and time-less, as it were in fi nitely
small ensouled points of force in the uni verse, which, in their
rep re sen ta tions, pro duce space and time. Leibniz as sumed that
also the ma te rial mo nads have rep re sen ta tions, but in dis tinc -
tion from the spir i tual mo nads these rep re sen ta tions are un con -
scious. The dif fer ence be tween the low est (ma te rial) mo nads
and the spir i tual mo nads are now quan ti fied through in fin i tes i -
mal cal cu lus, for Leibniz ac cepted in fi nitely small tran si tions
be tween the con scious and the un con scious rep re sen ta tions,
which achieve their high est clar ity in con cepts of thought. The
un con scious rep re sen ta tions of the ma te rial mo nads he called
petites per cep tions, the con scious rep re sen ta tions of spir i tual mo -
nads apperceptions, which in turn them selves ex hibit gra da -
tions of clar ity rel a tive to the ex tent to which they are mixed
with sensorial rep re sen ta tions. The ul ti mate rei fi ca tion of this
metaphys i cal sys tem is the god head as cen tral monad, which
alone pos sesses clear and dis tinct rep re sen ta tions within it self.
In its rep re sen ta tions each monad mir rors the uni verse. The dif -
fer ence be tween the mo nads de pends solely upon the de gree of
bright ness of the rep re sen ta tions. The un con scious rep re sen ta -
tions are un der stood as “func tions” of clear math e mat i cal
think ing. The mo nads re main mu tu ally co or di nated through
the cos mic law of har mo nia praestabilita which guar an tees that all 
mo nads in their rep re sen ta tions have as their con tent the same
uni verse. They re ceive a more pre cise de ter mi na tion through
the lex continui, the law of in fin i tes i mal tran si tions be tween the
mo nads, in which es sen tially the absolutized math e mat i cal
infinity man i fests it self.

In this way the math e mat i cal method is stretched be yond the
lim its of al ge bra and ge om e try as a gen eral method of cal cu lat -
ing con cepts, a method which ought to be ap plied to all dis ci -
plines with out ex cep tion (the “mathesis universalis,” “ars combi -
natoria”).

Thus, Leibniz did not em ploy a mech a nis tic sci ence ideal but
a func tional-ar ith met i cal ba sic de nom i na tor for con stru ing the
mu tual re la tion and co her ence of the sci ences. He for mu lated
the logicistic math e mat i cal prin ci ple of con ti nu ity as a lex
continui and so pen e trated to the ra tio nal is tic idea of the func -
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tional log i cal-math e mat i cal unity and co her ence of all fields of
knowl edge.

The lat ter latch onto each other in a step-by-step pro gres sion
where ev ery higher do main of knowl edge con trib utes to a
closer de ter mi na tion of re al ity and ev ery new el e ment of knowl -
edge orig i nates in thought it self. By vir tue of the lex continui it
ex ists in an un in ter rupted co her ence with all ear lier de ter mi na -
tions of re al ity.1

Guided by this ideal of a mathesis universalis, Leibniz al ready
in his youth wrote an en cy clo pe dia of le gal sci ence un der the ti -
tle Nova methodus. Through his formalistic method, how ever, he
also be came the fa ther of mod ern for mal ism in law. Nettelbladt, 
the dis ci ple of Leibniz’ pu pil Chris tian Wolff, car ried this
through to the ex treme.

1.9.2 The speculative-idealistic conception of ency-
clopedia. Kant, Fichte, Schelling and Hegel

Mean while, un der the in flu ence of the spec u la tive Ger man ide -
al ism of Fichte, Schelling and Hegel, a new for mal school of en -
cy clo pe dia de vel oped. It claimed for it self the char ac ter of an in -
de pend ent philo soph i cal dis ci pline.

Through his crit i cal dualistic phi los o phy, in which the do -
main of na ture was iso lated and set op po site the do main of the
spirit, Kant in hib ited rather than stim u lated the ideal of a uni -
ver sal en cy clo pe dia.

Re mark: on Kantian ide al ism
Im man uel Kant of Königsberg (1724-1804), is the fa ther of the
so- called crit i cal tran scen den tal ide al ism. Main works: 1. Cri tique
of Pure Rea son; 2. Cri tique of Prac ti cal Rea son; 3. Cri tique of Judg -
ment. The ba sic ques tion of the crit i cal method in tro duced by
him is: How is uni ver sally valid sci en tific ex pe ri ence (knowl edge)
pos si ble? His an swer runs as fol lows: All sci en tific knowl edge is
re stricted to our ex pe ri ence of na ture. This knowl edge is only
pos si ble thanks to our un der stand ing, which forms and or ders
the sole givens of ex pe ri ence, namely the (in them selves un or -
dered) psy chi cal sense im pres sions (the ma te rial of ex pe ri ence)
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res ur rected in the mathematicistic Mar burg school of the neo-Kantians
(Co hen, Natorp, Cassirer). In the field of le gal sci ence Kelsen’s “Norm -
logik” ori ented it self to this school, de fin ing le gal sci ence as a for mal “ge -
om e try of le gal phe nom ena.”



such as color, smell, taste, feel ing of hard ness, and so on. These
im pres sions are formed and or dered by the law-con formative
forms of log i cal thought and by the forms of psy chi cal in tu ition.
These forms of un der stand ing or cat e go ries (those of quan tity, qua -
l ity, re la tion and mo dal ity) and the forms of in tu ition (space and
time) can not be de rived a pos te ri ori from sen sory ex pe ri ence,
since they lie a pri ori (be fore all ex pe ri ence) in the law- con -
formative struc ture of our know ing con scious ness. As such they 
make pos si ble all ex pe ri ence of na ture; they are the tran scen -
den tal pre con di tions of all ex pe ri ence. All knowl edge (still ac -
cord ing to Kant) is the re sult of a syn the sis (com bi na tion) of
forms of un der stand ing and forms of in tu ition on the one hand,
and the ma te rial of psy chi cal ex pe ri ence on the other. Knowl -
edge there fore has only two sources: log i cal think ing and psy chi -
cal in tu ition. Kant re stricted the math e mat i cal sci ence ideal to
the ex pe ri ence of na ture, which ac cord ing to him does not dis -
cover the es sence (“sub stance”) of things, but merely their sen -
sory ap pear ance (phaenomenon). The sub stance (the nou me non)
is trans posed by him to the eth i cal func tion of the per son al ity. He
de clares this func tion to be free from all nat u ral ne ces sity and
auto-nomous, a law unto it self (the nor ma tive per son al ity ideal
of eth i cal au ton omy). In the su pra-sen sory do main of free dom
(the noumenon) no sci en tific knowl edge is pos si ble, but only an a 
pri ori ra tio nal faith (Kant dis solves re li gion into mo ral ity or
“Vernunftreligion”). Along these lines na ture and free dom
emerged in dualistic op po si tion: they were sep a rated by an un -
bridge able gap, and this dualistic cosmonomic idea (un der the
pri macy of the mor al is tic per son al ity ideal) gave birth to the iso -
lat ing di vi sion be tween nat u ral laws and norms which be came
char ac ter is tic of Kantian cir cles. The Mar burg school of neo-
 Kant ian ism (which in flu enced Kelsen) erased the psy chi cal
func tion as a func tion of knowl edge and rec og nized only tran -
scen den tal-log i cal math e mat i cal thought as the source of knowl -
edge. Mem bers of the school know no forms of in tu ition other
than forms of thought. They want in stead to de ter mine the mat ter
of ex pe ri ence solely through cre ative thought and its cat e go ries
of un der stand ing. Un like Kant, they ex tend the math e mat i cal
sci ence ideal also to the spir i tual di men sions of re al ity. In this
con cep tion of the sci ence ideal they are the clos est to Leibniz.

Ger man ide al ism rec on ciled na ture and free dom in the di a lec ti -
cal method of rea son. It aimed at pro duc ing the two do mains of
na ture and free dom from one ul ti mate prin ci ple – sub jec tive
rea son (the ab so lute I) in Fichte, the ab so lute rea son (the ab so -
lute spirit) in Schelling and Hegel. But by its very meta phys i cal
start ing point it cre ated the log i cal ne ces sity of search ing for a
deeper unity of all sci ences, the unity of the ra tio nal mean ing of
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sci ence. The per son al ity ideal now ac quired ab so lute su prem -
acy over the sci ence ideal and ab sorbed the lat ter within itself.

Fichte (1762-1814) gave birth to a “Wissenschaftslehre” (the ory 
of sci ence), which aimed at be ing the foun da tional philo soph i -
cal dis ci pline. It chose sci en tific thought it self in a for mal sense
as a field of in ves ti ga tion.

This “Wissenschaftslehre” in ev i ta bly gave rise to the idea of a
for mal philo soph i cal en cy clo pe dia. For who ever in ves ti gates
the root of knowl edge nec es sar ily ar rives at the idea that all
fields of knowl edge are but parts of an or ganic whole of
knowledge. En cy clo pe dia be came a spec u la tive philo soph i cal con -
cept.

In the mean time, the ide al is tic-spec u la tive phi los o phy at -
tempted to con strue the or ganic co her ence of fields of knowl -
edge with the aid of the prin ci ple of con ti nu ity of the per son al ity
ideal (the con ti nu ity of free dom).1

Al ready within the fi nal phase of Fichte’s thought all as pects
of re al ity are brought un der an (ir ra tio nally un der stood) his tor i -
cal ba sic de nom i na tor. The con ti nu ity of the idea thus con strued 
can only be pur sued con sis tently if one breaks in philo soph i cal
thought with the log i cal prin ci ple of con tra dic tion (the prin -
cipium contradictionis, i.e., the law of thought de mand ing that
two con tra dic tory prop o si tions can not both be si mul ta neously
true).

The nec es sary antinomy emerg ing for (historicistically ori -
ented) thought, by tak ing na ture to be the prod uct of ideal free -
dom (an antinomy which is born from vi o lat ing sphere-sov er -
eignty through absolutized rea son), is here ex plic itly sanc tioned 
in the so-called di a lec ti cal method.

This method pro ceeds through log i cal con tra dic tions (the sis
and an tith e sis) to wards an ab so lute syn the sis (the “ab so lute I”
in Fichte; the “ab so lute spirit” in Hegel), in which all do mains of 
knowl edge are merely de pend ent mo ments. This ide al is tic di a -
lec tics forms the ba sis of the idea of en cy clo pe dia in these spec u la -
tive-ide al is tic schools.
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This ba sis al ready served Schelling when he pub lished his
Vor lesungen über die Methode des akademischen Studiums (1803).
How ever, Hegel in par tic u lar elab o rated this point in a stim u -
lat ing way. In his di a lec ti cal method of the sis, an tith e sis and
syn the sis he found the log i cal means to un cover the mu tual
philo soph i cal co her ence (in the idea of free dom) of all the sci -
ences. Di a lec ti cal thought is here not ori ented to the math e mat i -
cal nat u ral sci ence, but to his tory. It wants to grasp in di vid u al ity
as a mo ment of the (ir ra tio nally un der stood) to tal ity taken in a
su pra-in di vid ual sense.

In his Encyclopaedie der philosophische Wissenschaften in Grund -
risz (1817),1 Hegel dis tin guishes the sci ences in three mu tu ally
co her ing ar eas, ac cord ing to the di a lec ti cal de vel op ment of the
idea, as the to tal ity of philosophical thought and with it of re al -
ity (for in this iden tity phi los o phy re al ity be comes iden ti cal with
philo soph i cal thought).

The idea in its the sis is free thought in a for mal sense. The
idea in its an tith e sis is na ture. The idea in its syn the sis of na ture
and free thought is the spirit which re veals it self in the in di vid -
ual per son al ity (sub jec tive spirit, the sis), the su pra-in di vid ual
com mu nity (ob jec tive spirit as an tith e sis of the sub jec tive spirit), and 
art, re li gion and phi los o phy (ab so lute spirit as the syn the sis of
sub jec tive and ob jec tive spirit).

So all dis ci plines are trans formed into sci ences of the dia lec ti -
cally un fold ing idea:

1. logic as sci ence of the idea of thought in a for mal sense;

2. nat u ral phi los o phy as the sci ence of the idea in its be ing-
 dif fer ent (na ture);

3. the (his tor i cally con ceived) phi los o phy of the spirit (un -
fold ing it self in the sub jec tive spirit, ob jec tive spirit and the
ab so lute spirit) as sci ence of the idea that re turned from its
be ing-dif fer ent, from its oth er ness, to be ing-it self.

1.9.3 Sociological conception of the encyclopedia. 
Auguste Comte

In spired by a sim i lar philo soph i cal sys tem atic spirit aimed at
grasp ing the co her ence be tween the dis ci plines in an en cy clo pe -
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dic fash ion, a positivistic ap proach emerged next to the above-
 men tioned spec u la tive trends even be fore the mid dle of the 19th

cen tury. In re ac tion to all spec u la tion, pos i tiv ism wanted to find 
the em pir i cal base of this co her ence in ex pe ri ence. His tor i cally
speak ing this was the af ter-ef fect of the di rec tion rep re sented by 
the line Hobbes–Des cartes–Leibniz in so far as it at tempted to
pur sue the sov er eignty of rea son in the hu man is tic sci ence ideal
by cre at ing a log i cal con ti nu ity be tween all sci ences – from the
sim plest to the most complicated ones.

The new en cy clo pe dic trend was in tro duced by the French
phi los o pher, Au gust Comte (1798-1857), in his fa mous work
Cours de philosophie pos i tive. This work ex hib its the char ac ter of a
philo soph i cal en cy clo pe dia en tirely based on pos i tiv ism.
Comte as sumes in all hu man thought three stages or phases:

1. the re li gious phase, in which the hu man be ing still ex pe ri -
ences a sense of de pend ency upon higher pow ers per son al -
ized into gods;

2. the meta phys i cal phase, in which the in sight dawns that re li -
gion is sim ply my thol ogy – this phase now tries to spec u -
late about the hid den power of na ture be yond hu man
experience;

3. the pos i tive phase, in which man dis cov ers the in ex o ra ble
laws that gov ern both na ture and so ci ety and, armed with
this knowl edge, sets out to con quer na ture in or der to el e -
vate hu man ity to a higher cultural level.

Comte dis tin guishes six fun da men tal sciences: math e mat ics,
as tron omy, phys ics, chem is try, bi ol ogy, and so ci ol ogy or the
sci ence of so ci ety. The lat ter forms the crown and con sum ma -
tion of all the other sciences.

Comte views these dis ci plines as in creas ingly com pli cated
sub di vi sions of ab stract sci ence, but gov erned by the same
method, the “méthode pos i tive.” This method does not search for
an un known goal, but solely aims at dis cov er ing (the nat u -
ral-sci ence con cep tion of) the laws gov ern ing all phe nom ena.

This school of en cy clo pe dia,  that found in so ci ol ogy its all-
 en com pass ing ful fill ment, exercized an enor mous in flu ence. At
the “Collège de France” a chair for the gen eral his tory of sci ence
was es tab lished, based upon Comte’s phi los o phy.
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Un til mod ern times the so cio log i cal-en cy clo pe dic school re -
mained very in flu en tial. So ci ol ogy served the pur pose of un der -
stand ing en cy clo pe di cally cul ture as a whole as well as the his -
tory of hu man kind. Mod ern rep re sen ta tives of this school are,
among oth ers, Paul Barth, Soziologie als Philosophie der Geschichte
(So ci ol ogy as phi los o phy of his tory) (Jena, 1922) and Franz
Oppenheimer, Sys tem der Soziologie (Sys tem of so ci ol ogy) (Leip -
zig, 1922).

1.10 Recent revival of the encyclopedic idea

Fi nally, dur ing the most re cent pe riod, the urge to es tab lish an
en cy clo pe dic sys tem of the sci ences is newly ex pe ri enced. Some
prom i nent works pur su ing such a task are:

Paul Oppenheim, Die natürliche Ordnung der Wissenschaften [The 
nat u ral or der of the sci ences] (Jena, 1926); Wil helm Sauer,
Grundlagen der Wissenschaft und der Wissen schaften [Foun da tions
of sci ence and the ac a demic dis ci plines] (Berlin, 1926) (ori ented
to the Baden school of neo-Kantian phi los o phy – see sec tion
2.12.9.2 below); Paul Tillich, Das Sys tem der Wissenschaften nach
Gegen ständen und Methoden [The sys tem of sci ences ac cord ing to
ob jects and meth ods] (Göttingen, 1923).

A three fold di vi sion was made:

1. ideal or cog ni tive sci ences (logic, math e mat ics);

2. “Realwissenschaften” or sci ences fo cused upon re al ity (the
nat u ral sci ences, so ci ol ogy, his tory and lin guis tics); and

3. the hu man i ties or nor ma tive sci ences (law, the ol ogy, eth ics
and phi los o phy).
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2 HISTORY OF THE SPECIFIC CONCEPT OF
ENCYCLOPEDIA OF THE SCIENCE OF LAW

Closely con nected with the gen eral con cept of en cy clo pe dia
there de vel oped the con cep tion of an en cy clo pe dia spe cif i cally
of the sci ence of law.

2.1 Awakening of the systematic idea in Roman
legal science

Le gal sci ence in this sense did not orig i nate with the Greeks be -
cause in their le gal phi los o phy they did not see law as some -
thing in de pend ent, since it was treated as part of their doc trine
of eth ics or vir tues. Le gal sci ence among the Romans came into
its own dur ing the later phase of the Re pub lic. Par tic u larly un -
der the in flu ence of the later Ro man-Greek Stoic phi los o phy1

(via Panaetius, who ex erted an im por tant influence upon Cicero 
and the clas si cal Ro man ju rists), the de sire arose to put Ro man
law on a sci en tific ba sis.

Ac cord ing to Pomponius (L 2. par. 41 D 1, 2), Mucius Scae -
vola (c. 83 BC) was the first per son to view law (read: pri vate
law) un der ba sic con cepts (generatim), and to give a sys tem atic
ac count (ars, doctrina) of pri vate law as op posed to the ear lier
exegetic and ca su is tic works.

Ga ius in his Institutiones gave a sys tem atic ac count of pri vate
law, as cap tured in his ad age: “Omne ius, quo utimur, vel ad per so -
nas pertinet vel ad res vel ad actiones” (Ev ery right we use con cerns
ei ther per sons, or prop erty, or le gal ac tions). This ad age was fol -
lowed in Jus tin ian’s Institutiones. None the less, nei ther the In sti -
tutes of Ga ius2 nor that of Jus tin ian can be seen as a gen u ine en -
cy clo pe dia of le gal sci ence, since both deal with only a part of
law and are de fi cient in terms of sys tem at ics.3 Jus tin ian’s In sti -
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2 The Institutiones of Ga ius, by far the most im por tant source for knowl edge

of law be fore Jus tin ian, was dis cov ered in 1816 by Niebuhr in the li brary of
the Dome Chap ter of Ve ro na.

3 In the mod ern treat ment of pri vate law this sys tem atic frame work was
aban doned and re placed by the fol low ing one: a) Fam ily Law; b) Prop erty
Law, dif fer en ti at ing into es tate law and con tract law; and c) Suc ces sion
Law. This ma te rial treat ment is nor mally pre ceded by a gen eral part in
which the ba sic con cepts of pri vate law are ex plained.



tutes, like the Cor pus Juris as a whole, was in tended to be an au -
thor i ta tive hand book as well as a stu dent text book.

2.2 The “glossae” and the one-sided exegetical
method in legal science

The glossator school, founded in the 11th cen tury by Irnerius of
Bo lo gna, did in places pro duce im por tant con tri bu tions for the
sys tem atic treat ment of law, but their glossae in gen eral did not
rise above the level of pro vid ing elu ci da tion and de fence of the
Jus tin ian Code. Their le gal di gests are known by the names Ap -
pa ra tus, Summa or Speculum and con tain only ex cerpts and gen -
eral over views of the ma te rial con tained in the Cor pus Juris.

How ever, this school pro duced a per son who wrote a Spe -
culum iudiciale which by far ex ceeded, both in its ma te rial and
for mal struc ture, the work of the Ital ian glossators. This au thor,
Wil helm Durantis (1237-1296), fol lowed the ex am ple of one of
the most fa mous teach ers at the Uni ver sity of Paris that was es -
tab lished in 1210, Vin cent of Beauvais. Durantis’ Speculum
iudiciale ap peared in 1275 and may in deed be called a mir ror of
the pos i tive law of the time, en com pass ing both sec u lar and
canon law. 

It did not in clude feu dal law. It was not geared to the study of
law but meant to serve the le gal prac tice of the day. When we
dis re gard this sin gle work, the 13th and 14th cen tu ries pro -
duced prac ti cally noth ing in the area of the en cy clo pe dia of le -
gal sci ence. The ca su is tic, scho las tic method ap plied in the sum -
ma riz ing treat ment of le gal ma te rial con tained in the glossae
lacked all deeper foun da tion. It also stayed free of in flu ence
from the im pres sive philo soph i cal sys tems of scho las ti cism.

The post-glossator school, fo cused mainly on the prac ti cal ad ap -
ta tion of Ro man law to Ger manic cir cum stances, sim ply ig -
nored the sources and stud ied only the glossae. Al though they
pro duced fa mous ju rists, such as Bartolus (d. 1357) and Baldus
(d. 1400), their method was ex tremely scho las tic and showed lit -
tle taste. While treat ing all kinds of un fruit ful con tro ver sies the
post-glossators lost them selves in an end less mass of distinct -
iones, limitationes, amplificationes, and so on.
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2.3 The struggle for a new method in legal science
during the emergence of the Reformation
and the Renaissance. The encyclopedic
legal literature of this period

To wards the end of the 15th cen tury the schol arly study of law,
un der the in flu ence of the ma jor his tor i cal changes of this pe -
riod (in par tic u lar the rise of the Ref or ma tion and Hu man ism),
be gan to show a gen eral re ac tion against the au thor ity of glos -
sae and the scho las tic method of treat ing the is sues. It now tried
to pro vide le gal stud ies with a new meth od olog i cal foun da tion.
Es pe cially in its ini tial phases these at tempts suf fered largely
from a lack of a proper philo soph i cal foun da tion and gen u ine
sys tem atic com pe tence.

Many works that ap peared by the end of the 15th and in the
course of the 16th cen tury tried to pro vide a syn op tic over view of 
ex ist ing pos i tive law, of ten pa rad ing art ful log i cal rea son ing,
dis tinc tions and def i ni tions but rarely suc ceed ing in es tab lish -
ing sys tem atic unity and co her ence in the ma te rial they cov -
ered. What made things worse was that they in cluded a tire -
some mass of ci ta tions.

The usual ti tles for this kind of work were Methodus, ra tio
docendi, discendique juris; Juris ars et scientia; Pro le gom ena juris;
Exercitatio juris; Paraenesis de stu dio legali; and so on.

The best of these works are col lected in the rare work of
Nicolaus Reusner, Cynosura juris (Speier, 1588), which con tains
no less than twenty en cy clo pe dias from the 16th cen tury. The
works of this col lec tion are also found in Buder, Bibliotheca juris
selecta, 8th ed. (Jena, 1756).

2.4 The battle between the analytic-exegetical
and the systematic schools in legal science.
The “mos Italicus”

It was un der the in flu ence of Alciatus, Buddaeus and Zasius
that Hu man ism in deed started to have an im pact on the method
of le gal sci ence. At the same time, and with greater vi tal ity, the
meth od olog i cal move ment of re newal com menced from the
side of the Reformation.

In or der to ex plain the sig nif i cance of this in cip i ent re form of
the le gal-sci en tific method, we have to pause for a mo ment to
look at the scho las tic method. Un der the in flu ence of this
method, the so-called “mos Italicus” man aged for a con sid er able
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time to keep the treat ment of law within the post-glossator
school, even af ter the rise of re form move ments. In his stan dard
work, The His tory of the Ger man Sci ence of Law,1 con tin ued by
Ernst Lands berg, Roderich Stintzing has pro vided us with a
mag nif i cent sketch of the scho las tic method in le gal sci ence. Or -
tho dox scho las tic thought, firmly bound by faith in per sonal au -
thor i ties, con sid ered the task of schol ar ship on the one hand to
be found in show ing the cor re spon dence be tween meta phys i cal 
truths2 (which were re garded as rep re sent ing the con tents of
hu man rea son) and the Chris tian rev e la tion. On the other hand
it en vi sioned as the task of sci en tific en deav ors to dis cover by
way of for mal log i cal anal y sis the con tents of both meta phys i cal 
truths and truths of faith, namely, through a method of re search
which ac cepts the sci en tific ma te rial as a given ba sis and pos its
as the sole task for it self the log i cal anal y sis of this ma te rial
aided by the syl lo gis tic method of dem on stra tion3 which had
been worked out for the first time in Ar is totle’s logic.

The form in which scho las ti cism ap plied this method con -
sist ed in draw ing up so-called quaestiones, some times for mu -
lated in an ab stract man ner, at other times raised in the form of a 
con crete ca sus. The an swers were given while ex plain ing the
pros and cons, dis cuss ing the ob jec tions raised, ei ther through
the sub or di na tion of one au thor ity to an other, or through
distinctiones, where ev ery stand point main tains its lim ited va -
lid ity (the one, for in stance, ex panded through ampli ficatio, the
other re stricted through limitatio). The same method at tained
the up per hand in the le gal sci ence of scho las ti cism. Here as
well the syl lo gis tic an a lyt i cal method dom i nated and op er ated
with its quaestiones and distinctiones. Even more than was the
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1 Geschichte der deutschen Rechtswissenschaft, 3 vols. (Mu nich and Leip zig,
1884), I, 102 ff.

2 Un der meta phys ics we un der stand a branch of sci ence rooted in im ma -
nence phi los o phy, which at tempts to trace within tem po ral ity it self the
change less sub stance (in Ar is to te lian scho las ti cism: the sub stan tial form).

3 A de duc tive “syl lo gism” was un der stood to be a form of log i cal rea son ing,
built upon two pre mises and a con clu sion drawn from them. The first
prem ise has to con tain a uni ver sal con cept and the sec ond one a par tic u lar
con cept ca pa ble of be ing sub sumed un der the uni ver sal one. For ex am ple:
Ma jor Prem ise: All hu man be ings are mor tal (uni ver sal con cept: hu man be -
ing); Mi nor Prem ise: Soc ra tes is a hu man be ing (par tic u lar con cept); Con -
clu sion: There fore Soc ra tes is mor tal.



case with the phi los o phy of the time, scho las tics were bound to
the tra di tional au thor i ties in giv ing pride of place to given
truths and the for mal-log i cal so lu tion of con tra dic tions. Af ter
all, they did not have to deal with meta phys i cal prob lems but
with pos i tive le gal ma te rial, and the lat ter (that of Ro man or
canon law) had been worked out in ev ery de tail by the glossae.

Given the un con di tional au thor ity as cribed to the great doc -
tores Bartolus, Baldus and oth ers, the rise of a his tor i cal-phil o -
log i cal cri tique on the avail able ma te rial was pre cluded from
the very be gin ning. Schol ars at this time were not con scious of
the his tor i cal gulf that sep a rated the in ter preter from the ob ject
of his in ter pre ta tion. Those en gaged in ex e ge sis sub jected them -
selves in ad vance to the for mal au thor ity of the text and pre sup -
posed with out any crit i cism the his tor i cal con di tions of their
own time as pres ent with the au thors of their sources. In the
course of time a firm type took shape for this an a lytic-exegetical
method. From the 16th cen tury on ward, it was called lec tur ing
“more italico” or “magistraliter,” in or der to dis tin guish it from
de vi a t ing meth ods.

No lon ger fa mil iar with Ro man law, schol ars in prac tice ap -
plied the interpretatio and the disputatio fori for adapt ing an “usus 
modernus” to the le gal re quire ments of con tem po rary Ger manic
law. Nat u rally, no sys tem atic treat ment de vel oped given this
ca su is tic and formalistic method.

In or der to com pen sate some what for this lack of in her ent
sci en tific co her ence in le gal train ing, the scho las tic method as -
signed an ex cep tion ally im por tant place to the me chan i cal me -
m o ri za tion of tech ni cal aids that were sup posed to as sist in ac -
quir ing an over all pic ture of the ma te rial. Such aids were called
loci. Al though this word was used in dif fer ent senses, the in ten -
tion al ways was to in di cate places from which con crete cases
could be as sessed and clas si fied. Learn ing these loci by heart
there fore served as one of the first rules for the method of le gal
train ing.

Le gal schol ars made a dis tinc tion be tween loci ordinarii and
loci com munes. By loci ordinarii they un der stood those places in
the Cor pus Juris with which, ac cord ing to a fixed tra di tion, the
ex ten sive treat ment of cer tain le gal ma te rial was con nected. For
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in stance, Cor pus Juris 1.32 D. d.usuris 22, 1 was the lo cus ordina -
rius for the doc trine of mora (de lay), and Cor pus Juris 1. 32 D.
depositi 16, 3 was the lo cus ordinarius for the doc trine of culpa
(fault).

By loci com munes were un der stood:

1. The gen eral le gal con cepts un der which the con crete ma te -
rial had to be sub sumed as an aid to keep what was learned
ready to hand.

2. The “com mon place” gen eral le gal prin ci ple, iden ti cal with
regula or axioma iuris. In this sense, mainly through Me -
lanch ton, the con cept “loci com munes” is still main tained in
the mod ern pe riod. In this mean ing the word also ac quired
an un fa vor able con no ta tion, namely to bring to ex pres sion
that a the ory re strict ing it self to “com mon places” with out
pen e trat ing to the casuistics of a con crete case is worth less
(this as an ar gu ment against the new humanistic method).

3. The gen eral mean ing of “lo cus” (topos) as “sedes argumenti,”
as the start ing point of log i cal dem on stra tion. These loci
were the ob ject of the “Topica”, i.e., the ars ratiocinandi.

Le gal sci ence made ex ces sive use of the loci. Only that form of
ar gu men ta tion which had as start ing point a lo cus gen er ally ac -
knowl edged in the school was held to be co gent and sound. At
the same time the loci served as an aid in for mu lat ing quaest -
iones. The aim was to ob tain the larg est pos si ble col lec tion of le -
gally use ful loci. Al ready Baldus con structed some 100 of them. 

Later on, many more were added, but their “mag is te rial va -
lid ity” was doubted. As a con se quence, by the end of the 15th
cen tury they were sorted out in or der to qual ify as the ac knowl -
edged loci. This whole method suc ceeded in of fi cially main tain -
ing it self against the new di rec tion dur ing the 16th and up to the
17th cen tury, pro tected by the law fac ul ties and even gov ern -
ments. They were kept in place from the of fi cial side es pe cially
be cause the aim was to ac quaint pro spec tive ju rists from the
out set with the prac ti cal casuistics be cause the law fac ul ties at
that stage, un like at pres ent, saw as their main task, next to the o -
ret i cal in struc tion, the prac ti cal train ing of their stu dents.
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2.5 The synthetic-systematic school in legal
science in general

Re form ing the method of in struc tion, which took place un der
in flu ence of Hu man ism and Ref or ma tion, was re lated to a
change in the or ga ni za tion of ac a demic teach ing.

The of fi cial and there fore pub lic and tu i tion-free Lecturae or
Lecti ones were, ac cord ing to the tra di tional pro gram, pre sen ta -
tions deal ing with the source texts. Re gard less to what ex tent a
de vi a tion from these sources took place, the struc ture of these
lec tures re mained exegetical and an a lyt i cal. Only in pri vate lec -
tures was it al lowed to de part from this norm as laid down by
tra di tion and stat utes.

This re form came into ef fect ow ing to the fact that in the
course of time the pri vate lec tures slowly re placed the pub lic
lecti ones. See ing as the Lecturae were not suit able to in tro duce
new stu dents to le gal sci ence since they pro vided merely
fragmentary knowl edge of de tails with out any sys tem atic
connection, a more sys tem atic ap proach sur faced in the pri vate
lec tures. Thus, un der the in flu ence of Melanchton, pro fes sors
like Johann Apell and Konrad Lagus (Hase) in Wittenberg de -
signed systematic in tro duc tions ex clu sively des tined for use in
their private lec tures.

Dur ing the 16th and 17th cen tu ries these lec tures re ceived the
name collegia. They were based upon vol un tary agree ments be -
tween pro fes sor and stu dents with re gard to pro gram and hon -
o rar ium, and they were called collegia ow ing to the closed num -
ber of stu dents who made up the as so ci a tions that were formed
around a pro fes sor for in struc tional pur poses. Less and less at -
ten tion was paid to the pub lic lecti ones, fi nally caus ing them to
be pushed to the back ground for lack of in ter est. This pro cess
was the out come of two fac tors: i) the pro fes sors ac quired a fi -
nan cial ben e fit from these pri vate col leges; ii) the pen e trat ing
hu man is tic stud ies, with their phil o log i cal-his tor i cal text criticism1
and their re form of the log i cal art of ar gu men ta tion, grad u ally gave
the old scho las tic method the la bel “barbarei.” In vain did the
au thor i ties try to pre vent this de vel op ment, some of whom
even banned pri vate lec tures.
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The more the lecturae publicae lost pres tige, the more the
name it self faded into obliv ion. In this way the word collegium
ac quired the gen eral mean ing of an ac a demic lec ture.

The syn thetic-sys tem atic school in le gal sci ence was founded 
first of all by the Ref or ma tion and not by Hu man ism. The pro -
gram of this sys tem atic school, which by the end of the 16th cen -
tury tri umphed over the ca su is tic-an a lyt i cal method both in
Ger many and in France and the Low Coun tries, con sisted of “in
artem redigere” of the le gal ma te rial, i.e., in es tab lish ing sci en tific
co her ence and unity in it.

A method of crit i cal tex tual phi lol ogy was in tro duced by the
Swiss ju rist Ulrich Zasius (1461-1535),1 strongly un der the in flu -
ence of Eras mus, by the fa mous Ital ian Alciat (1492-1550) and by 
the French man Budaeus (1467-1540).2

In the spirit of Hu man ism these au thors pri mar ily fo cused
on the pure use of Greek and Latin as op posed to the bar ba rous
Latin and Greek of scho las ti cism. In ad di tion, a de sire arose
among them for sim ple log i cal ar gu men ta tion.

The spread of the sys tem atic school in le gal sci ence was
chief ly caused by the con tri bu tion of the great Cal vin ist ju rists
from France (in par tic u lar Duarenus,3 Donelius, and also Hot -
man), from Ger many (Althusius) and through the philo soph i cal 
in flu ence of Melanchton.

A par tic u larly last ing in flu ence was ex erted by the new sys -
tem atic logic of the French Hu gue not Pe ter Ramus. The Ramist
method put its stamp on the works in le gal the ory of Johannes
Althusius.

We briefly ex pand on each of the three men tioned fac tors.
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1 This is also sig nif i cant for Ger manic law, al though he treated it – in line
with the spirit of the time – ac cord ing to the Romanist method. (It was only
dur ing the 19th cen tury that the Germanist school man aged to grasp the dis -
tinct ideas con tained in Ger manic law!) Zasius struc tured the Freiburger
Stadtrecht (the Mu nic i pal Law of Freiburg) and in 1511 the ter ri to rial laws
of the margraviate of Baden, al beit he ar ranged the lat ter along strongly
Romanist lines.

2 Budaeus was the great est Hel le nist of his time.
3 Suc ces sor of Alciat at the Uni ver sity of Bourges.



2.5.1 The French school of ju rists

Un der the guid ance of the French school of ju rists a “mos docendi 
Gallicus” de vel oped in op po si tion to the scho las tic “mos Ita -
licus.” The “mos docendi Gallicus” dis tin guished it self from the
old method both by its philologic-an ti quar ian em pha sis (in tended 
to re turn to the pure sources and ded i cated to the ex er cise of tex -
tual crit i cism of the in her ited texts) and by its syn thetic-sys tem -
atic el e ment.1

The most in flu en tial among the great French ju rists of this
style un doubt edly was Hugo Donelius or Hugues Doneau
(born in 1527 at Chalons-sur-Saône, died in 1591 in Altdorf –
pro fes sor at the Uni ver sity of Leiden from 1579 to 1587). A Cal -
vin ist of high spir i tual sta tus and im pec ca ble char ac ter,
Donelius gen er ated through his strongly an ti thetic ac tions both
the en mity of his op po nents and the de vo tion of his nu mer ous
stu dents and sup port ers.

In his sys tem atic life-work, Commentarii juris civilis (5 vols.)
he suc ceeded in fully re al iz ing his meth od olog i cal pro gram.
The plan of his work is as fol lows. First he gives a gen eral
definition of law: law is ev ery oblig a tory pre scrip tion which
commands what is right and for bids its op po site. Pre scrip tions
that com mand what is wrong or for bid what is right do not
constitute pos i tive law.

Af ter this con cep tual de lim i ta tion Donelius turns to the con -
tents of law, al beit con fin ing him self to pri vate law.

All le gal norms de ter mine ei ther what is ours or how we can
ob tain our right. Sub jec tive right is there fore the point of de par -
ture.

In car ry ing through this dis tinc tion the sys tem di vides into
two parts: Cognitio juris nostri and Eius juris obtinendi ra tio.

The first part of the sys tem treats the sub jec tive rights and the 
sec ond part their ju ris pru den tial (pro ce dural) re al iza tion. The
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1 Not all out stand ing ju rists from the French school of law in the six teenth
cen tury ap pre ci ated the im por tance of the sys tem atic method. An ex am ple
is found in Cujacius (1522-1590) who ded i cated him self ex clu sively to the
task of grasp ing the pure and orig i nal mean ing of the Cor pus Juris. His
method re mained an a lyt i cal-crit i cal-exegetical in na ture.



sub jec tive rights en com pass on the one hand that which prop -
erly be longs to us and on the other that which is owed to us
(“quod proprie nos trum est” and “quod nobis debitur”). The for mer
ei ther ap ply to the hu man per son as such or ap ply through the
re la tion ship be tween the per son and the things ex ter nal to that
per son (law of per sons and law of things), while the lat ter con -
sist of con tracts.

The sec ond, ju ris pru den tial part of the sys tem, deal ing with
pro cess law, in the first place treats the sub jects, the pro cess ing
par ties, and in the sec ond place the ob jects of the pro cess, the ac -
tions and the ex cep tions, and fur ther more the form and or der of
the pro cess, and fi nally the aim of the pro cess (ver dict and le gal
in stru ments).

The great sig nif i cance of this method is first of all found in its
ap pli ca tion to con crete le gal ma te rial. The sys tem atic con cep -
tion per me ates the whole through out its sub or di nate parts.

Along these lines Donelius con structs sep a rate le gal norms
de rived di rectly from the le gal sources. He does that within the
con text of a sys tem atic co her ence while his in ter pre ta tion is
like wise per me ated by this sys tem atic conception.

In sharp con trast to Cujacius, Donelius does not view law as
ab stract ma te rial, on a par with ev ery other le gal ma te rial that
we have in her ited from an tiq uity, but as a facet of the full ness of
re al ity in the con text of real life. Al ready from his def i ni tion of
law, re gard less of the lim ited ex tent to which it meets the re -
quire ments of a mean ing-anal y sis, his strongly anti-posi tiv ist
at ti tude shines through. He wants to main tain di vine jural prin -
ci ples from which those who frame the laws can not with draw if
gen u ine positive law is to be created.

2.5.1.1 The meth od of Ramus in le gal sci ence

The ear lier men tioned Ramist method came to be of long-last ing
and de ci sive in flu ence for the de vel op ment of the sys tem atic
method – which of course must be viewed as a sine qua non for
the de vel op ment of a gen u ine en cy clo pe dia of legal science.

Pe ter Ramus (born in Picardy in 1515, mur dered dur ing St.
Bartholomew’s Day Mas sa cre in Paris, 1572) was a key fig ure in
the move ment that launched a uni ver sal at tack on the
Aristotelian doc trine of sub stan tial forms and on the Ar is to te -
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lian di a lec tic (logic) rooted therein. It was strongly in flu enced
by the Hu man ist Luis Vives (1492-1540) who had de clared war
on the Ar is to te lian di a lec tic be cause it mixed meta phys ics and
empirical science.

How ever, whereas Vives in the fi nal anal y sis to tally di vor -
ced the spe cial sci ences from phi los o phy by ex pect ing ev ery -
thing from the em pir i cal sci ences, Pe ter Ramus searched for a
new logic and epis te mol ogy that could serve as philo soph i cal
foun da tions for the spe cial sci ences. There is no doubt that in
the philo soph i cal work of Ramus, el e ments of Hu man ism and
Cal vin ism in ter min gle. As sum ing that all the dis ci plines are in -
ter con nected and re lat ing this to the sov er eignty of God clearly
points to its Cal vin is tic start ing point. On the other hand, how -
ever, one can see an in cur sion of the Pla tonic-ide al ist spirit of
the ris ing hu man ism in its un bri dled zest for life, so char ac ter is -
tic of the period of the Renaissance.

Ramus him self ex plains how deeper in sight into Plato’s di a -
logues first con vinced him of the use less ness of the scho las tic
method. As the ba sis for ev ery spe cial sci ence he con structs a
logic (called “di a lec tic” in Pla tonic fash ion) in which the first
part deals with the doc trine of con cept and def i ni tion, the sec -
ond part with the doc trine of log i cal judg ments, syl lo gisms, and 
meth ods. And in the spirit of Plato, math e mat ics is held up as
the model for this dialectic.

Thus Ramus wants to sub sti tute the scho las tic logic, which in 
an Ar is to te lian sense found its ori en ta tion in gram mar and in
the bi o log i cal method of clas si fi ca tion ac cord ing to spe cies and
genera, with a new doc trine of think ing ori ented to ge om e try.
The Ar is to te lian syl lo gisms are of no use, be cause in stead of ex -
pand ing our knowl edge they merely lay bare an a lyt i cally what
fol lows sim ply from the ma jor pre mises taken from sen sory
per cep tion.

Rather, sci en tific thought has to pro ceed from the syn thetic
def i ni tions and pos tu lates which thought it self lays down as its
foun da tion. Di a lec tic is to de rive its ma te rial from the em pir i cal
sci ences and needs to be ap plied to all these sciences.

The method of Ramus il lus trates the new spirit of the time. It
wants to lib er ate it self from the au thor ity of the scho las tic sys -
tem of rules for thought while claim ing the right for sci ence to
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fol low the laws con tained within it self. Ramus viewed di a lec tic
as a prac ti cal sci ence, as the ars bene disserendi, which teaches us
the art of em ploy ing our nat u ral ca pac ity to think cor rectly.

Di a lec tic con tains two parts: the inventio1 and the judicium.
The first pro vides rules for iden ti fy ing ar gu ments (topica); the
sec ond teaches the cor rect way to use these ar gu ments. The
judicium is ei ther axiomaticum by stat ing whether or not some -
thing ex ists (log i cal judg ment), or dianeoticum by de duc ing a
thing from some thing else. The log i cal forms of the judicium are
the syl lo gism and the methodus.

Ramus’ work Methodus is for him the high est level of log i cal
rea son ing, bind ing to gether the mu tu ally co her ing ax i oms in
their nat u ral or der of more gen eral and par tic u lar rules. The
methodus or “sys tem” con sti tutes the ac tual aim of Ramist logic.
It is dispositio, that is to say, or der ing, di vid ing, and sum ma riz -
ing what thought has found through inventio, es tab lished
through axioma, and de duced through syl lo gism.

For this method Ramus pos its the gen eral rule that sci en tific
work has to pro ceed from the uni ver sal and then has to de scend
to the par tic u lar. The only true method is the one that com men -
ces with the def i ni tion and then links to it the distributio, which
is partly partitio (sep a rat ing out the membra or el e ments), and
partly divisio (dis tin guish ing the spe cies). Each el e ment of the
def i ni tion ought then to be sub jected to the same pro ce dure
(first the def i ni tion, next the anal y sis into el e ments, and then the 
divisio), un til thought has found its way to the most par tic u lar.

As an il lus tra tion of the ef fect of this Ramist method in le gal
sci ence we look at the plan given by Jean Bodin,2 the first the o re -
ti cian of the ab so lut ist con cept of sov er eignty, in his work Six
livres de la République. This work be gins with a def i ni tion of
the state which is pre sup posed as a free hy poth e sis with out any
prior de ction: “République est un droit gouvernement de
plusieurs ménages et de ce qui leur est commun, avec puis sance
souve raine” [a re pub lic is the right of a num ber of house holds
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1 Ow ing to its view of log i cal math e mat i cal thought as inventio, the ac qui si -
tion of new knowl edge, this logic dis tin guishes it self sharply from the Ar is -
to te lian syl lo gis tic ap proach that is based merely upon an anal y sis of
al ready known truths. This new con cep tion in flu enced the Hu man ist un -
der stand ing of sci ence.

2 Ini tially Bodin started with a Cal vin is tic ori en ta tion, but when the re li gious 
con flict broke out in France he switched his al le giance and moved to the
camp of the hu man ist politiques.



and what they have in com mon, to gov ern with sov er eign
power]. Next, an anal y sis is given of the dif fer ent con cepts
which are bound to gether in a unity. The first con cept is that of
“droit gouvernement” which is con sid ered nec es sary in or der
to dis tin guish be tween a state and a band of rob bers and which
is par tic u larly di rected against Machiavelli’s doc trine of rai son
d’état. This is fol lowed by a sys tem atic anal y sis of the other con -
cepts en tailed in the ini tial def i ni tion, re sult ing in each case in a
new def i ni tion of the terms con cerned. Once again these def i ni -
tions are then dif fer en ti ated and newly de fined such that the
method con stantly leads to more de tailed con cep tual anal y ses.
In this way the def i ni tion of sov er eignty in this sys tem of con sti -
tu tional law be comes foun da tional for the ex po si tion of all gov -
ern men tal rights. In the Latin edi tion the def i ni tion reads:
“maiestas est summa in cives ac subditos legibusque soluta po tes tas”
[maj esty is that su preme power over cit i zens and sub jects that is 
not bound by state law].
2.5.1.2 The ju rid i cal en cy clo pe dic lit er a ture on the ba sis

of the Ramist method. Johannes Althusius
On the ba sis of the Ramist method, the in flu ence of which lasted 
into the 18th cen tury,1 var i ous le gal en cy clo pe dias were writ ten.
I am re fer ring to books that of fered sys tem atic over views on a
le gal-philo sophic ba sis of all sub di vi sions of the sci ence of law.

By far the most prom i nent place among these en cy clo pe dias
is oc cu pied by a work writ ten by the Re formed ju rist Johannes
Althusius (1557-1638), the great op po nent of the state ab so lut -
ism of Jean Bodin.2 The full Latin ti tle of his work reads: Dicaeo -
logiae libri tres totum et universum ius, quo utimur methodice com -
plectentes, cum parallis huius et judici iuris (Herborn, 1617; Frank -
furt, 1618; 4th ed., 1649). This work orig i nated as an im por tant
ex pan sion of a work that had ap peared in 1586: Jurispru den tiae
Romanae libri duo ad leges methodi Ramae conformati et tabellis
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1 Con trib ut ing to the spread of the Ramist method, be sides Althusius, were
his con tem po rar ies H. Treutler, J. T. Freigius, and W. Roding.

2 In 1586 he be came the first pro fes sor of law in the newly es tab lished Re -
formed ac a demic gym na sium in Herborn. In 1604 he be came sec re tary of
the city of Emden, suc ceed ing Dr. Wiarda. This in volved him in the big
strug gle of the city against the Count of East Frisia aimed at main tain ing
the free dom of the Re formed con fes sion and the rights and priv i leges of the 
city. In this he was ac tively sup ported by the his to rian Ubbo Emmius, rec -
tor at Groningen and per ma nent ad vi sor to the city of Emden. Althusius
did not ac cept ap point ments at the uni ver si ties of Leiden and Franeker.



illustrati.” The work num bered 295 oc tavo pages, where as the
Dicaeologiae num bered 792 quarto pages.

The book pro ceeds from the def i ni tion: “Dicaeologia est ars
juris in symbiosi humana bene colendi”; hence it is both juris scientia 
and juris prudentia. The “dispositio,” ac cord ing to which
Althusius car ries through the dis tinc tion of “partitio” and
“divisio” along the lines of the Ramist method, is as fol lows:

Dicaeologicae

I. partitio : membra, par tes
1. Negotium symbioticum

a) membra : res, per so nae
b) spe cies

2. Jus : spe cies
a) dominium
b) ob li ga tion

II. Divisio : spe cies
1. Dicaeodotica (i.e. the doc trine re gard ing the
ac qui si tion and loss of rights: spe cies) 

a) acquirens
aa) causae acquirendi dominium
bb) causae acquirendi ob li ga tion
aa) conventio (of the pro ce dure)
bb) delictum

b) amittens

2. Dicaeocritica (i.e., the the ory of the 
pro ce dure and the de ci sion of a 
“quaestio ex dicaeodotica orta”)
a) per so nae
a) judex
b) litigantes
b) quaestio
a) spe cies: actio, ex cep tion
b) forma tractandae quaestiones s.processus
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The work pro vides an over view of pri vate law as well as con sti tu -
tional law, pe nal law, pe nal pro cess law and ec cle si as ti cal law.

The im por tant and last ing value of Althusius’ con tri bu tion
does not lie in ap ply ing the Ramist method as such, which as a
for mal-log i cal method is not ori ented to the mean ing of law,1

but in bas ing a le gal and po lit i cal the ory in a the ory of as so ci a -
tions2 as he trains his keen eyes on the ex tremely dif fer en ti ated
struc ture of le gal life. In our treat ment of the doc trine of the
sources of law we shall re turn in depth to his in sight into the in -
ter nal struc ture of or ga nized com mu ni ties.

Of par tic u lar im por tance in this re gard is also his best known 
work, Politica methodice Digesta (1603) which he de vel oped in
op po si tion to Bodin’s po lit i cal the ory and which pro vides a sys -
tem at i cally worked out po lit i cal the ory based upon a gen eral
the ory of or ga nized com mu ni ties/col lec tivi ties.

2.6 The influence of Melanchton on the encyclopedia
of legal science. Conrad Lagus

As a third im por tant stim u lus for the vic tory of the sys tem atic
ap proach in le gal sci ence one has to men tion the uni ver sal
influence of the Re former Philipp Melanchton. Since 1518 he
had been a pro fes sor at the Uni ver sity of Wittenberg, which at
its inception in 1502 was the first ex am ple of a sec u lar acad emy
outside It aly lib er ated from the church. Dur ing his stay at the
university he con stantly worked on car ry ing through a clear
systematic method in gram mar, rhet o ric, di a lec tics, eth ics and
theo log i cal dog mat ics. His pur pose was mainly didactical. As
such he re ceived the hon or ary ti tle “Praeceptor Germaniae.”

With out any philo soph i cal orig i nal ity he eclec ti cally bor -
rowed from Plato, Ar is totle and Stoic phi los o phy. He in ter nal -
ized a hu man is tic ed u ca tion and sought af ter a com pro mise be -
tween Ref or ma tion and Hu man ism. Melanchton’s eth i cal
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into po tes tas privata and po tes tas publica.
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works, in par tic u lar his Epit ome philosophiae moralis, pro vides a
con trast to Ar is to te lian-Thomist eth ics. It is writ ten in a pu ri fied
Latin and as far as pos si ble adapted to Re formed con cep tions.

Fol low ing Lu ther, Melanchton finds the or i gin of all law in
God’s will which im planted cer tain ba sic con cepts and norms
into hu man na ture. In its to tal ity it forms the lex naturae. The di -
vine will re vealed in this lex naturae could be known through
nat u ral rea son com mon to all men. (Al ready here we ob serve the
com pro mise with im ma nence phi los o phy.) How ever, be cause
of the fall into sin hu man na ture re sists God’s will, and be cause
hu man rea son is dark ened through sen sual lusts and de sires
God once again re vealed his law in its pu rity in the Decalogue,
which is an “epit ome et summa legum naturae.”

The first ta ble fo cuses on the ser vice of God, and the Chris tian
faith is able to un der stand its com mand ments. The sec ond ta ble
cov ers man’s ob li ga tions in earthly life and is ac ces si ble to hu -
man rea son.

The ful fil ment of all God’s com mand ments, in clud ing in
particular the cor rect re la tion ship to Him, is the cor rect iustitia
universalis. The iustitia particularis (jus tice in a stricter sense) is
the vir tue bear ing upon hu man so ci ety, be cause the “societas
hominem et vincula societatis” is no less or dained by God. Here
Me lanchton em ploys the Ar is to te lian dis tinc tion be tween
“iustitia distributiva” and “iustitia commutativa” which he had
ear lier re jected. 

The for mer ar ranges the or der ing among peo ple ac cord ing
to geo met ri cal pro por tion al ity (treat equals equally and do not
treat peo ple who are dif fer ent as equals), whereas the lat ter ar -
ranges the ex change of goods ac cord ing to an arithmetical pro -
por tion al ity (per for mance and coun ter-per for mance must be
equiv a lent). For Melanchton, nat u ral law is iden ti cal with the
eth i cal ba sic con cepts im planted by God. As a re sult, he fails to
pen e trate to the es sen tial dis tinc tion be tween law and mo ral ity.
Pos i tive law (ius positivum) pro ceeds from this nat u ral law. It
adds only the more pre cise stip u la tions re quired to ap ply nat u -
ral law to the fac tual cir cum stances.

34



Pos i tive law is or dained by the gov ern ment, and since the
au thor ity of gov ern ment rests upon God’s or di nance, pos i tive
law too has bind ing ef fect, thanks to God’s will.

The ius naturale is in vari ant, the ius positivum is vari able. But
the for mer, re vealed to us in the Decalogue and in the Gos pel,
does not pre scribe any spe cific form for the state, but sanc tions
ev ery form of gov ern ment and ev ery law which is not in con flict 
with the ius naturae.

Melanchton be lieved that Ro man law rep re sents the pur est
form given to nat u ral law.

Melanchton in flu enced a whole ar ray of ju rists who ad vanc -
ed the cause of the sys tem atic ap proach in le gal sci ence in a
pow er ful way. The most im por tant are Johann Apell (1486-
 1536), Konrad Lagus (1499-1546), Melchior Kling (1504-1571)
and in par tic u lar Johann Oldendorp (1480-1567). The lat ter is
one of the first au thors of a sys tem atic the ory of nat u ral law, and as
such he is some times con sid ered a pre de ces sor of Grotius.

The last ju rist to be men tioned in this ar ray is the pu pil of
Oldendorp, Nicolaus Vigelius (1529-1600). Vigelius is the au -
thor of the well-known Methodus universi iuris civilis (1561).

Among the en cy clo pe dic works of these ju rists we men tion
one of the best sys tem atic in tro duc tions to le gal sci ence from the 
six teenth cen tury, the Iuris utriusque methodica traditio (Frank furt 
am Main, 1543), writ ten by Konrad Lagus (Hase). It was meant
to be a sys tem atic syl la bus for use in pri vate classes, printed by
the pub lisher against the will of the au thor.

The pub li ca tion of this en cy clo pe dic work, which was
strongly in flu enced both by Melanchton’s di a lec tic and the
thought of Apell, prompted Lagus in 1544 to write a Protestatio
adversus improbam suorum commentariorum editionem ab Egenolpho 
factum (Egenolf had been the pub lisher). In this pro test Lagus
em phat i cally de nounced the pub li ca tion, ex plain ing that it
contained ideas that were highly im pre cise and in many cases
even in cor rect. The class notes on which it was based were, ac -
cord ing to Lagus him self, still only an in com plete at tempt at
pro duc ing a sys tem atic ac count.

None the less Lagus’ Methodica cer tainly is the old est com -
plete sys tem atic le gal com pen dium avail able to us. The con tent
mainly treats pri vate law, but in the con text of the obligationes ex
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de licto it also dis cusses the crimina publica. A sep a rate chap ter
(De iudiciis) ex ten sively treats the civil pro cess and briefly
explains crim i nal pro ce dure.

Sim i larly to what Althusius later did with it in his Dicaeolo -
gica, Lagus sub sumed the ius publicum un der the po tes tas within
the do main of the rights of per sons. The au thor de scribes Ro -
man law as it was changed by canon law. Noth ing is said about
Ger manic law.

In the mean time Lagus did not re strict his en cy clo pe dia to a
sys tem atic over view con cern ing pos i tive law, be cause the work
is pre ceded by a quite re mark able le gal-philo soph i cal in tro duc -
t ion.

“Doctrina iuris,” ac cord ing to Lagus, has two main aims:

1) to in ves ti gate the grounds upon which we are ob li gated to
obey the laws, i.e., to in ves ti gate the foun da tion of all pos i -
tive law; and 

2) to in ves ti gate the “forms that would justly ap ply the laws in 
civil and crim i nal cases.”

The first task is philo sophic and the sec ond his tor i cal in na ture.

Thus the work con tains two parts, a pars philosophica and a
pars historica. In the first part an an swer is given to the ques tion
Why is some thing just? and the sec ond part an swers the ques -
tion What is (pos i tive) law? The “pars philosophica” treats the
gen e sis of law and its for ma tions (le gal sources); law and cus -
tom; the in ter pre ta tion and ap pli ca tion of laws; anal ogy and the
fic tions.

The open ing chap ters con tain the first prin ci ples of nat u ral
law. It is strik ing to see to what ex tent Lagus had al ready pro -
gressed to the ra tio nal is tic sep a ra tion of nat u ral law and rev e la -
tion, while bas ing nat u ral law en tirely upon hu man rea son – a
bold step, not yet found that point edly ei ther in Melanchton or
in Johannes Oldendorp’s Isagogè iuris naturalis et gentium
( Cologne, 1539).

In his con cep tion of pos i tive law Lagus con tin ues a view
dating back to the le gal phi los o phy of an tiq uity and also shared
by Melanchton, namely that pos i tive law (with the ex cep tion of
ecclesiastical law) is iden ti cal to gov ern men tal state law. This
conception was first chal lenged by Althusius in his doc trine of
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the sym bi o sis of or ga nized com mu ni ties. Ac cord ing to Lagus,
ius civile is “that which is es tab lished in a state by pub lic ne ces -
sity with the vote of the cit i zens.”

The sys tem atic struc ture of the sec ond part, dis cuss ing pos i -
tive law, is as fol lows: in the in ter est of un der stand ing all le gal
in sti tu tions (formae iuris) four ques tions are con sid ered: 

1)  Who is en ti tled? 

2)  How does one ac quire rights? 

3)  How does one for feit rights or how are rights alien ated?

4)  How does one de fend rights (i.e., in a court of law)?

What is re mark able about this en cy clo pe dia of Lagus is that also 
in the sec ond pos i tive part he elim i nates all ma te rial de tails be -
cause they do not prop erly be long in a “com pen dium.” An ad -
mirer of Ramus, Johann Thomas Freigius, re worked the
Methodus of Lagus ac cord ing to the Ramist method and pub -
lished it un der the ti tle Partitiones iuris utriusque (Basel, 1571).

Lagus is also the first au thor of an es sen tially sys tem atic
work on Saxon law, Com pen dium iuris Saxonici. This work is
en tirely based upon his en cy clo pe dia and or ga nizes the ba sic
prin ci ples of Ger manic law ac cord ing to a sys tem taken over
from Roman law.

2.7 Rise of the name Encyclopedia in legal literature

None of the en cy clo pe dic works dis cussed thus far ac tu ally
employed the word en cy clo pe dia. Ap par ently the first ju rist us -
ing this word was Aegid Hunnius. He did that in his work
Encyclopaedia iuris universi, post hu mously pub lished in 1638.
From the point of view of sys tem atic qual ity, this work can not
com pete with those of Althusius and Lagus, since its sys tem atic
struc ture was en tirely de rived from the highly ex ter nal grounds 
of classification that had be come cus tom ary for the le gal codes.1

Two years later, Philippus A. Vorburg pub lished an Encyclo -
paedia iuris publici, civilis, criminalis, feudalis (Frank furt, 1640).

More im por tant than these en cy clo pe dias is the Paediae iuris -
prudentiae of Joachim Unverfährt (Halle, 1675), to which at ten -
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tion was jus ti fi ably drawn again by Nikolai Kornukov in his
work Gen eral The ory of Law, 2nd ed. (New York, 1922), p. 12.

The au thor pos tu lates seven aims for the Paediae. We men -
tion the fol low ing:

1)  de ter min ing the sources and cri te ria for sci en tific truth; 

2)  de ter min ing the sci en tific method;

3) enu mer at ing books and doc u ments for stu dent use. 

The en tire set-up is that of a for mal en cy clo pe dia. The le gal ma te -
rial be long ing to any one of the branches of le gal sci ence is no -
where dealt with.

2.8 Influence of humanist-rationalist philosophy.
The idea of the mathesis universalis in
the juridical encyclopedia. The school
of natural law

Since the sec ond half of the 17th cen tury, hu man is tic phi los o phy
as es tab lished by Des cartes, Spinoza, Hobbes and Leibniz start -
ed to in flu ence the sys tem atic-en cy clo pe dic treat ment of legal
sci ence. The idea of the “mathesis universalis” be gins to permeate 
le gal thought. Par tic u larly the ra tio nal ist, hu man ist rep re sen ta -
tives of nat u ral law de liv ered pi o neer ing work in this regard,
guided by the idea of a sys tem of nat u ral law de duced “more
geometrico.”

Sam uel von Pufendorf (1632-1694) at tempted to ap ply the
philo soph i cal con cep tions of Des cartes in his en cy clo pe dic
work Elementa iurisprudentiae universalis (1660). The value of this 
work for the sci ence of law, how ever, is very low.

Chris tian Thomasius (1655-1728) was the first per son to
spend four con sec u tive se mes ters on gen eral en cy clo pe dia. He
wrote the first ac a demic work in the Ger man lan guage: Summa -
rischer Entwurf der Grundlehren, die einem studioso iuris zu wissen
und auf Universitäten zu lernen nöthig [Out line of the ba sic doc -
trines needed to know for the study of law and re quired to learn
at the uni ver si ties] (Halle, 1699).

Leibniz, in his early work Nova methodus discendae docen -
daeque iurisprudentiae ini ti ated an at tack on the in flex i bil ity and
ar ti fi ci al ity of the ear lier sys tem atic meth ods, par tic u larly the
Ramist ones. How ever, he him self re mained caught in a math e -
mat i cal formalistic method which, sim i lar to the Ramist me -
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thod, only man aged to or der the le gal ma te rial in an ex ter nal for -
mal-log i cal man ner since it was not ori ented to the mean ing of
law it self.

This for mal ism was driven to its ex treme by Dan iel Nettel -
bladt, the well-known pu pil of Chris tian Wolff, the phi los o pher
par ex cel lence of the ra tio nal is tic En light en ment who deep ened
Leibniz’s phi los o phy and suc ceeded at the same time in mak ing 
it su per fi cial.

Sim i lar to the math e mat i cal form that Wolff tried to give to
philosophy in gen eral, Nettelbladt wanted to in ject this also into 
legal sci ence. Prac ti cally all his la bor de voted to the sci ence of
law ex hausted it self in sys tem at ics and encyclopedially well-or -
ga nized treat ment of the dis ci pline. Of his many en cy clo pe dic
works we men tion only his Systema elementare iurisprundentiae
positivae (Halle, 1749).

Nettelbladt at tempted to carry through in le gal sci ence
Wolff’s geo met ric, “dem on stra tive” method. He wanted to
deduce pos i tive law in a sys tem atic fash ion from the pos tu lates
of nat u ral law. In this con nec tion we have to bear in mind that
during the 18th cen tury le gal schol ar ship in Ger many in many
ways slid back into an un crit i cal treat ment of the le gal ma te rial,
geared mainly to prac ti cal needs. Both a cri tique of the sources
and an ac count of the sys tem atic struc ture were largely ne -
glected dur ing this pe riod.

Leibniz nor Nettelbladt tired of urg ing the im prove ment of
le gal prac tices and le gal train ing. Leibniz es pe cially was for
quite some time in spired by the ideal to pro vide me thod i cally a
dif fer ent form to Jus tin ian’s Cor pus Juris and to bring to gether in 
one code of law all of con tem po rary pos i tive law.

Soon many en cy clo pe dias were writ ten in the spirit of Net -
tel bladt’s work. How ever, the fruit less meth od olog i cal for m al -
ism of this en tire school called forth the op po si tion of a new
move ment within the en cy clo pe dia of le gal sci ence which main -
ly had a dogmatical and prac ti cal orientation.

2.9 The empirical practical systematic school.
Pütter, Moser, and Senckenberg

This more em pir i cal, prac ti cal dogmatical school was op posed
to the ra tio nal is tic philo soph i cal move ment of Nettelbladt and
oth ers. It was as so ci ated par tic u larly with the names of Johann
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Stephan Pütter (1725-1807), Johann Ja cob Moser (1701-1785),
and Hein rich Chris tian Senckenberg (1704-1768).

These au thors were formed by the school of prac ti cal life and
some were com pe tent prac ti tio ners of con sti tu tional law. One
can there fore ob serve an un der stand able re ac tion among them
against the mis takes of the ra tio nal is tic school of nat u ral law
that was based upon a formalistic phi los o phy that is for eign to
life. Stephan Pütter, the teacher of Gustav Hugo (pre cur sor of
the His tor i cal School) wrote a work with the ti tle Entwurf einer
juristischen Encyclopädie (Göttingen, 1757), fol lowed by his Neuer 
Versuch einer juristischen Encyclopädie und Methodologie (Göt -
tingen, 1767).

Al though not the first ju rist to use the term en cy clo pe dia, as
we have seen, Pütter’s choice to use it for works like these ac t u -
ally helped to bring it into cir cu la tion. He was also the first to
dis tin guish en cy clo pe dia from meth od ol ogy, though we ques tion
whether this dis tinc tion is of any real value. The great ep -
och-mak ing sig nif i cance of his en cy clo pe dia, as well as those of
Moser and Senckenberg, is found in the re jec tion of at tempts by
their fore run ners to ap pre hend the liv ing co her ence of law in an
ex ter nal, formalistic sys tem at ics. With out set ting them selves
neg a tively up against the philo soph i cal school of nat u ral law,
they aimed at com pre hend ing the pre vail ing law as liv ing
material in terms of sim ple, gen eral points of view while par tic -
u larly try ing to bring its na tional el e ments to the con scious ness
of the peo ple. They wanted to write their over view in an ac ces si -
ble form, such that, ac cord ing to a state ment by Senckenberg, “it 
might en able cit i zens in town and coun try to un der stand it and
to as sess it ac cord ing to their par tic u lar cir cum stances.”
Sencken berg in fact wrote his book, as he him self tells us, for his
eleven-year-old son.

In a cer tain sense one can trace the op po si tion be tween the
philo soph i cal and the prac ti cal sys tem atic school in the en cy clo pe -
dia of le gal sci ence back to the gen eral philo soph i cal op po si tion
be tween ra tio nal ism and em pir i cism.

This philo soph i cal po lar ity dom i nated epis te mol ogy un til
Kant. Whereas ra tio nal ism (Des cartes, Spinoza, Wolff) ac k -
nowl edged only the math e mat i cal log i cal thought func tion of
our con scious ness as the source of our knowl edge, em pir i cism
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(Locke, Hume, and oth ers) rec og nized only our psy chi cal func -
tion of per cep tion as the source of our knowledge.

2.10 Kant’s influence on the juridical encyclopedic
literature

Kant’s so-called crit i cal phi los o phy at tempted to es tab lish a
com pro mise be tween these two schools. It did so by ac cept ing
the mu tual re lat ed ness of the (math e mat i cal) log i cal and the
psychical func tions of con scious ness as the sole sources of
knowledge, and by lo cat ing the uni ver sal va lid ity of sci en tific
knowledge in the apriori, tran scen den tal log i cal thought forms (the
categories of quan tity, qual ity, re la tion and mo dal ity) to gether
with the sen sory forms of in tu ition (space and time) in which
the sensory ma te rial of ex pe ri ence is ap pre hended in a syn thetic 
unity.

In op po si tion to ra tio nal ism Kant taught that with out in tu i -
tion [Anschauung] think ing is empty and con tains only empty
forms which have no con tent un til they are com bined with
sensory ex pe ri ence. In op po si tion to em pir i cism Kant main -
tained that in tu ition with out think ing is blind and can not serve
as the foun da tion of uni ver sally valid ex pe ri ence.

Thus Kant’s method is in sharp con trast with the ap ri or is tic de -
duc tive method of Wolff’s ra tio nal ism which turned away from
ex pe ri ence.

How ever, the “crit i cal method” in tro duced by Kant could
not im me di ately be of gen eral sig nif i cance for le gal sci ence, be -
cause in the in ter est of the hu man is tic ideal of per son al ity Kant
re stricted all sci ence to the nar row do main of nat u ral ex pe ri -
ence, i.e., to math e mat i cal nat u ral sci ence, which was the do -
main of the sci ence ideal. He did not want to base prac-tical le -
gal phi los o phy (the do main of the per son al ity ideal) on sci ence,
but on an apriori ra tio nal faith. In do ing so Kant con-tinued to
fol low the path of ra tio nal is tic nat u ral law. Only at the turn of
the 19th to the 20th cen tury did var i ous neo-Kantian schools
broaden Kant’s con cept of sci ence in an at tempt to ap ply the
crit i cal method to le gal sci ence and le gal phi los o phy as well
(Stammler, Kelsen, and many oth ers).

None the less, by the end of the 18th cen tury we see how Hugo
be gan to at tack the ap ri or is tic ra tio nal is tic doc trine of nat u ral
law with the weap ons of the Kantian cri tique of knowl edge. In
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call ing le gal sci ence back to a crit i cal his tor i cal study of the
sources he be came an im me di ate pre cur sor of the His tor i cal
School of Law. Hugo’s chief work was en ti tled Lehrbuch der
juristischen Encyclopaedie (Text book of ju rid i cal encyclopedia)
(Berlin, 1792).

The many en cy clo pe dias of le gal sci ence writ ten un der the
in flu ence of Kant dur ing the sec ond half of the 18th cen tury
evince ei ther a more prac ti cal philo soph i cal or a more phil o log i cal
his tor i cal char ac ter (Hugo’s en cy clo pe dia be longs to this lat ter
cat e gory), de pend ing upon the ques tion whether or not they are 
writ ten in the spirit of an ap ri or is tic doc trine of nat u ral law or in
the spirit of his crit i cal epis te mol ogy (in its fo cus on ex pe ri ence).
Most of these en cy clo pe dias com mence by giv ing prom i nence
to ba sic Kantian the ses. The dis tinc tion made by Pütter be tween
en cy clo pe dia and method as well as the ex ter nal treat ment of
the so-called aux il iary sci ences, un der stood apart from the mu -
tual co her ence be tween the law-spheres, was main tained in the
en cy clo pe dias of this time.

We men tion the fol low ing en cy clo pe dias which ac quired the 
most fame: Johann Friedrich Gildemeister, Juristische Encyclopä -
die und Methodologie (Ju rid i cal en cy clo pe dia and meth od ol ogy)
(Duisburg, 1783); Johann Friedrich Reitemeier, Ency clopädie und
Geschichte der Rechte in Deutsch land (En cy clo pe dia and his tory of
law in Ger many) (Göttingen, 1785); Theodor Schmalz, Ency -
clopä die des gemeinen Rechts (En cy clo pe dia of com mon law)
(Königsberg, 1790); Gustav Hugo, Lehrbuch der juristischen
Encyclopädie (Text book of ju rid i cal en cy clo pe dia) (Berlin, 1792);
Ernst Lud wig Au gust Eisenhart, Die Rechts wissenschaft nach
ihrem Umfange, ihren einzelnen Theilen und Hülfswissenschaften,
nebst einer juridischen Methodologie zum Gebrauch encyclopädischer
Vorlesungen (Scope, subdisciplines and aux il iary sci ences of the
sci ence of law, with a ju rid i cal meth od ol ogy for use in en cy clo -
pe dic lec tures) (Helmstadt, 1795); Karl Salomo Zachariä, Grund -
linien einer wissenschaftliche Encyclopädie (El e ments of a sci en tific
en cy clo pe dia) (Leip zig, 1795); and a va ri ety of en cy clo pe dic pu -
b li ca tions such as the work by Gottlieb Hufeland,  Ins titu tionen
des gesammten positiven Rechts; oder Sys te matische Ency klo pädie der 
 sämmtlichen allgemeinen Begriffe und unstreitigen Grund sätze aller
in Deutsch land geltender Rechte (Com pre hen sive in sti tutes of po -
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s i tive laws; or sys tem atic en cy clo pe dia of the gen eral con cepts
and un con tested ba sic prin ci ples of all Ger man law) (Jena,
1798), as well as the work by Friedrich Justus Thibaut  (the pro -
m i nent op po nent of Savigny in the con tro versy over cod i fi ca -
tion),  en ti tled Juristische Encyc lopädie und Metho do logie (Ju rid i cal 
en cy clo pe dia and  meth o d ol ogy) (Alto na, 1797).

2.11 The effect of speculative idealism on the idea
of encyclopedia. The historicistic school
in the encyclopedia of law

Kant, too, failed to es tab lish an in ner sys tem atic unity in
scientific thought. This was a re sult of his du al ism be tween the
form and mat ter of knowl edge and his hu man is tic con cep tion
that form as the or der ing and law-giv ing el e ment in knowl edge
could be lo cated only in apriori func tions of con scious ness. Be -
cause of his criticistic start ing point, Kant could not con ceive of
sys tem atic thought ex cept as for mal-log i cal, which means that it 
could not be ori ented to the in trin sic mean ing of the law-sphere
that was cho sen to be the “Gegenstand” of thought.

Fichte, Schelling and Hegel at tempted to re solve Kant’s dua -
listic sep a ra tion of form and mat ter. They did so by deducing
knowl edge as a di a lec ti cal or ganic co her ence from the idea of
the free dom of the hu man per son al ity it self. They were no lon -
ger will ing to ac cept the “Gegenstand” as an orig i nal indepen -
dent in stance (“thing in it self”) op po site free con scious ness, but
in stead wanted it to orig i nate in a di a lec ti cal way from this free
self-con scious ness it self. Thus en cy clo pe dia be came for them,
as we men tioned ear lier, Wissenschaftslehre (the ory of sci ence),
in the sense of the self-re flec tion of sci en tific thought. It was in -
tended to con sti tute a phi los o phy of sci ence that gen er ates the
to tal ity of dis ci plines as a di a lec ti cal or gan ism from a high est
prin ci ple.

Schelling and Hegel con ceived of law in a his tor i cal sense as
the di a lec ti cal un fold ing of the idea of jus tice in his tor i cal de vel op -
ment and thus turned away from the ra tio nal is tic nat u ral law.
The His tor i cal School [of Ju ris pru dence], founded by Friedrich
von Savigny, was strongly in flu enced by Schelling, as we shall
ar gue more ex ten sively when we ex am ine the dif fer ent schools
more closely.
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The ju rid i cal en cy clo pe dias writ ten un der the in flu ence of the
spec u la tive phi los o phy of Schelling and Hegel ex hibit a strong
historicistic ten dency. Those ori ented to Fichte’s phi los o phy on
the other hand by and large did not yet suc ceed in mak ing fruit -
ful for the var i ous dis ci plines the newly con ceived prin ci ple of
the or gan ism of the sci ences. The most im por tant en cy clo pe dias 
with the rich est con tent ori ented to Fichte’s phi los o phy (in its
first phase) are: Ignaz von Rudhart, Encyclopädie und Methodo -
logie der Rechtswissenschaft (Würzburg, 1812), and Leo pold Au -
gust Warnkönig, Juristische Encyclopädie, oder Organische Darstel -
lung der Rechtswissenschaft (Erlangen, 1853).

One of the most im por tant en cy clo pe dias ori ented to Schel -
ling in a strict sense is that of Albrecht Hummel, Einleitung des
gesammte positiven Rechts (Gen eral in tro duc tion to pos i tive law),
2 vols. (Giessen, 1804). The first sec tion of the first vol ume con -
tains a “spec u la tive part” which as sim i lates the ide al is tic phi -
los o phy of Schelling. The sub se quent vol ume, en ti tled Einlei -
tung in das gesammte pos i tive Recht, aus dem Standpunkte der Wis -
senschaft (In tro duc tion to the whole of pos i tive law, from the
stand point of sci ence), is de voted to a dog matic-his tor i cal
exposition of Ro man law in all its di men sions. This en cy clo pe -
dia is writ ten in heavy prose and pon der ous thought, hence to -
tally un suited for stu dent use.

In a broad sense the fol low ing en cy clo pe dias are based upon
the stand point of Schelling and Hegel:

Georg Friedrich Puchta (pu pil of Savigny), Grundriss zu
Vor lesungen über juristische Enzyclopädie und Methodologie
(Erlangen, 1822), later on taken up in the Cursus der
Institutionen as Einleitung in die Rechtswissenschaft. The 10th

im pres sion was pub lished by the Romanist Paul Krüger
in 1893.
   Jul ius Friedrich Hein rich Abegg, Encyclopädie und Metho -
dologie der Rechtswissen schaft im Grundrisse (Neu stadt,
1823).
   Al ex an der Friedländer, Juristische Encyclopädie; oder Sys -
tem der Rechtswissenschaft (Hei del berg, 1847) – a brief work 
en tirely kept within the con fines of a his tor i cal and philo -
soph i cal ap proach while giv ing an ex cel lent over view of
the his tory of the idea of an en cy clo pe dia (like Abegg,
strongly oriented to Hegel).
   Hein rich Ahrens, Juristische Encyclopädie, oder Organische
Dar stel lung der Rechts- und Staatswissenschaft, auf
Grundlage einer ethischen Rechtsphilosophie (Vi enna, 1855),
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ori ented to the spec u la tive ide al is tic phi los o phy of
Krause, a pu pil of Schelling.1

   This en cy clo pe dia was also trans lated into French. 
   Ferdi nand Wal ter, Juristische Encyclopädie (Bonn, 1856),
strongly in flu enced by the or ganic le gal and po lit i cal phi -
los o phy of Friedrich Julius Stahl (the Ger man antirevolu -
tionary le gal phi los o pher who had an im por tant in flu ence 
on Groen van Prinsterer in his later pe riod). 
   Karl Pütter, Der Inbegriff der Rechtswissenschaft oder juris -
tischen Encyclopädie und Methodologie (Berlin, 1896).

All these en cy clo pe dias were based upon the or ganic ba sic con -
cep tion that the ac a demic dis ci plines ought to be prac ticed in
their co her ence with the philo soph i cal to tal ity of knowl edge.
Ac cord ing to this con cep tion all spe cial sci ences, in clud ing
there fore le gal sci ence, are merely phases of the meth od olog i cal
de vel op ment of the uni ver sal idea of sci ence.

To the ex tent that they con sis tently car ried through the or -
ganic idea, they re jected the dis tinc tion be tween a for mal and a
ma te rial en cy clo pe dia in the usual formalistic sense,2 (even
though in a gen eral philo soph i cal sense they did bear a for mal
char ac ter) as well as the ex ter nal dis tinc tion be tween en cy clo pe -
dia and meth od ol ogy.3
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1 [A pos si ble ref er ence to Cours de droit na tu rel ou de philosophie du droit, fait
d’après l’état actuel de cette sci ence en Allemagne, 4th ed., rev. and enl. (Brus -
sels, 1853). A copy of this work was part of Dooyeweerd’s per sonal li brary;
see Herman Dooyeweerd Li brary Col lec tion, In sti tute for Chris tian Stud -
ies, To ronto. How ever, this work is ac tu ally a trans la tion of Ahrens’s Das
Naturrecht, oder die Rechtsphilosophie nach dem gegenwärtigen Zustand dieser
Wissenschaft in Deutsch land (Bruns wick, 1846).]

2 See Friedländer, Juristische Encyclopädie, oder Sys tem der Rechtwissenschaft,
par. 12: “It [i.e., the en cy clo pe dia] can there fore con sist nei ther in a purely
ex ter nal, me chan i cal co her ence of re lated en ti ties (the so-called ex ter nal or
for mal en cy clo pe dia), nor in a loose suc ces sion of linked prop o si tions (the
so-called in ner or ma te rial en cy clo pe dia). Nor is its es sence found in an at -
tempt to gen er ate a to tal ity from these two per spec tives (the ex ter nal and
the in ter nal en cy clo pe dias), for no in te gral whole is made by unit ing two
ar bi trarily sep a rated things.”

3 See ibid., par. 10-16, where Friedländer gives the fol low ing def i ni tion: “The 
en cy clo pe dia of le gal sci ence in par tic u lar has to dem on strate what are the
place and scope of le gal sci ence within the to tal ity of hu man knowl edge,
and what is the nec es sary, con cep tu ally de ter mined co her ence of the in di -
vid ual branches of le gal sci ence.”



The or ganic con cep tion of the en cy clo pe dia of le gal sci ence as
such cer tainly is to be ap plauded. As in our own con cep tion, the
spe cial sci ences co here or gan i cally, which re quires of le gal sci -
ence to de ter mine its place within this or gan ism. How ever, the
phi los o phy of Schelling and Hegel does not pro vide a fruit ful
method to carry this idea through in sci ence be cause it is rooted
in a hu man is tic type of cosmonomic idea. This cosmonomic
idea on prin ci ple re jects the cos mic law-or der and the bound -
aries of the law-spheres grounded in it. In stead it con strues a ra -
tio nal co her ence be tween the dis ci plines by means of a di a lec ti -
cal mode of thought rooted in the per son al ity ideal of free dom.

This di a lec ti cal mode of thought con sciously sanc tions the
antinomy. Its philo soph i cal ba sic de nom i na tor to which all of
tem po ral re al ity is re duced es sen tially is an irrationalistic con -
cep tion of his tor i cal de vel op ment. It is there fore the an ti pode of
the ra tio nal is tic con cep tions of nat u ral law and ra tio nal law,
and it de fends a historicistic view of law which does not pro -
ceed from the in di vid ual but from the his toric folk com mu nity.
Not God is sov er eign here, but absolutized hu man rea son, un -
der stood in terms of the irrationalistic idea of the free per son al -
ity (see our In tro duc tion, pp. 65-70). On this stand point all
bound aries en coun tered by thought in the ir re duc ible struc ture
of the law-spheres are con sid ered to be lim its that sov er eign rea -
son sets for it self. As a con se quence, sov er eign rea son with its
di a lec ti cal think ing can also over step these bound aries if it so
pleases. This is the rea son why this oth er wise well-grounded
school came to noth ing. With its ap ri or is tic con struc tive spirit,
not at all ori ented to the in trin sic mean ing of law, it was doomed 
to fail. Nev er the less, the or ganic idea of en cy clo pe dia, even
though it al most com pletely died out in mod ern hu man ist
thought, can not be aban doned, given our own cosmonomic
idea. It is not the case, as Pro fes sor Zevenber gen avers in his En -
cy clo pe dia (p. 9), that there is “no room for an en cy clo pe dia of le -
gal sci ence as an in de pend ent dis ci pline along side gen eral le gal
the ory, le gal phi los o phy, le gal his tory, and so ci ol ogy of law.” 

A view like that clearly shows to what ex tent the positivistic
spirit, which had sev ered the in ter con nec ted ness of the dis ci -
plines, has in flu enced even be liev ing Chris tian au thors. For one
thing is cer tain: we would not be able to study the his tory of law, 
so ci ol ogy of law, psy chol ogy of law, and so on and so forth, if
the jural sphere did not dis play an or ganic co her ence with all
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other do mains of tem po ral re al ity. A fruit ful treat ment of the
do main of law is im pos si ble if one does not philo soph i cally give 
an ac count of this co her ence.

In the long run nei ther phi los o phy nor the spe cial sci ences can 
be sat is fied with a mech a nis tic co or di na tion and for mal log i cal
de lim i ta tion of the dis ci plines with out ac count ing for their in -
ter con nec ted ness. From the be gin ning, the en cy clo pe dia of le -
gal sci ence is le gal phi los o phy (mod i fied only in its man ner of
treat ment for ped a gog i cal rea sons). But this en cy clo pe dia is not
taken in the formalistic sense in which Zevenbergen meant it.
For as we have seen in our In tro duc tion, le gal phi los o phy, as a
sub di vi sion of phi los o phy in gen eral, has the spe cific task to re -
po si tion spe cial-sci en tific knowl edge within the co her ence of
the whole. For that rea son en cy clo pe dia can never be po si tioned 
along side the spe cial sci ences, as seems to be the case in
Zevenbergen’s con cep tion of en cy clo pe dia as a dis ci pline in its
own right. In point of fact, it is the in ner ba sis and bond of the
dis ci plines, in the ab sence of which they can not re ally rise to a
gen u inely sci en tific level.

No dis ci pline has ever made real prog ress with out the en rich -
ing guid ance of an en cy clo pe dic philo soph i cal spirit. The times
of a con sis tent pos i tiv ism surely are not the best for the flour ish -
ing of schol ar ship!

2.12 Positivism in the encyclopedia of legal science
In the course of the 19th cen tury a positivistic re ac tion arose in
re sponse to the spec u la tive or ganic school ori ented to his tory
and in flu enced by Fichte, Schelling and Hegel. This positivistic
school con tin ues to work to the pres ent day and has given up on 
the core idea of en cy clo pe dia as the Uni ver sal-Wissenschaft that
Ar is totle founded and that was still ad hered to by the great sys -
tems of ra tio nal ist hu man ism in the 17th and 18th cen tu ries.

A positivistic school was pres ent al ready at the time of the rise 
of the His tor i cal School of Ju ris pru dence. Soon it turned against
the ro man tic his tor i cal con cep tion of law as taught by the
founder of the His tor i cal School, Friedrich von Savigny
(1779-1861), who launched its pro gram with his cel e brated ma -
n i festo, Vom Beruf unserer Zeit für Gesetzgebung und Rechtswissen -
schaft (On the call ing of our age for leg is la tion and ju ris pru -
dence) (1814). 

Friedrich Justus Thibaut (1772-1840) was the ac knowl edged
leader of the sci en tific pos i tiv ism that op posed the his tor i cal-ide al -
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is tic con cep tion of law. His pos i tiv ism, how ever, was strongly
oriented to Kant’s con cep tion of sci ence and re vealed it self only
in a strict sep a ra tion of nat u ral or ra tio nal law, which he de -
clared to be the fully valid norm for the eval u a tion of pos i tive
law and pos i tive le gal sci ence. The lat ter was not to draw its con -
clu sions, in the fash ion of the nat u ral law school of Heineccius,
Nettelbladt, and oth ers, from the ax i oms of nat u ral law, but had
to ad here strictly to the em pir i cal le gal ma te rial. Thus he
worked only with pos i tive law, in a strictly positivistic sense.
Positivists like Georg Ar nold Heise (1778-1851) and Friedrich
Cropp (1790-1832) fol lowed in his foot steps.

Heise wrote the fa mous text book Grundriss eines Sys tems des
gemeinen Civilrechts (Hei del berg, 1819), which dom i nated the
ac a demic teach ing of pri vate law for many years.

Grad u ally, how ever, the positivistic con cep tion of law
culminated in a to tal de nial of nat u ral law, even as a cri te rion for 
eval u at ing pos i tive law. Pos i tive law whose con tent was di -
vorced from all su pra-ar bi trary foun da tions and prin ci ples be -
came the one and all.

Mean while, the positivistic school dif fer en ti ated into more
nuanced sub di vi sions.

Along side a na ive sub di vi sion, which no lon ger sensed any
philo sophic prob lem in pos i tive law, we more re cently find,
under the in flu ence of Kant’s crit i cal method, a crit i cal pos i tiv -
ism which takes the con cept of law to be a log i cal thought-form
with out any ma te rial con tent. In an other tran si tional school be -
tween na ive and crit i cal pos i tiv ism, to be dis cussed be low, the
encyclopedia of le gal sci ence as for mal en cy clo pe dia is ab -
sorbed into a so-called “gen eral the ory of law.” To the ex tent
that this positivistic school con tin ued to ex ert its in flu ence, the
designation “En cy clo pe dia of Le gal Sci ence” slowly be came ob -
so lete. Pref er ence was now given to an “In tro duc tion to Le gal
Sci ence.”1
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1 Wal ter al ready re acted against this des ig na tion (Jur. Enc., 1856, p. 5): “En -
cy clo pe dia thus held up its dis ci pline to the mir ror, al lowed it to be ex am -
ined, and gave it self-con scious ness.” Thus it is not the in tro duc tion to
sci ence but sci ence mag ni fied, the sci ence of the sci ences (the view of
Fichte, Schelling, and Hegel).



It is typ i cal in this re gard that since the re vi sion of our
[Dutch] Higher Ed u ca tion Act and in con nec tion with it the
so-called Ac a demic Stat ute (Royal De cree of June 15, 1920) the
sub ject of in struc tion that was ear lier des ig nated as the
“Encyclopedia of Le gal Sci ence” now got rebaptized to read
“In tro duc tion to Le gal Sci ence.” But even where the name “en -
cy clo pe dia” re mained in use, it no lon ger car ried with it the
mean ing given to it by Schelling and Hegel. Much rather it was
taken to mean an “in tro duc tion” to le gal sci ence,” al low ing for
widely dif fer ing con cep tions about its task and ob ject.

2.12.1 The juridical encyclopedia as “general theory
theory of law” (formal encyclopedia). The
conception of precritical positivism

The philo soph i cal cri tique of Hugo, who pro ceeded from the
philo soph i cal ori en ta tion of Schelling and that of the His tor i cal
School, struck a mor tal blow at ra tio nal is tic nat u ral law. Even
the philo soph i cal foun da tion of the his tor i cal con cep tion of law
lost its hold through the rise of a new nat u ral ism, stim u lated by
Dar win’s the ory of evo lu tion. Along side these de vel op ments
pos i tiv ism grad u ally en tered legal science in the garb of util i ta r -
i an ism.

It al lowed the mean ing of law to be fully ab sorbed by the
con cep tion that law de rives its va lid ity ex clu sively from the
sub jec tive will of the law-giver and has so cial util ity as its sole
aim. As a sub sti tute for nat u ral law the best rep re sen ta tives of
this school rec og nized as pos i tive law only for mal-log i cal truths 
and uni ver sally valid for mal con cepts (ar rived at through ab -
strac tion from pos i tive laws). The aim was to in ves ti gate these
gen eral le gal con cepts and le gal truths in a so-called “general
the ory of law.”

In this vein the Germanist Nikolaus Falck (1784-1850)1 had
al ready ab sorbed the ju rid i cal en cy clo pe dia into a “gen eral
legal the ory” af ter de clar ing in the very open ing para graph of
his Juristische Encyclopädie (5th edi tion, Leip zig, 1851, pre pared
by his friend Rudolf von Jhering) that the idea of an en cy clo pe -
dia as an Universalwissenschaft was “im pos si ble.” The con tent of
this oth er wise very in for ma tive en cy clo pe dia con sisted mainly
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Schleswig-Hol stein.



of the his tory of le gal sci ence, while the con clud ing chap ter
dealt with the aux il iary sci ences.

Hence for ward the dis tinc tion be tween for mal or ex ter nal, and
ma te rial or in ter nal en cy clo pe dia, which ex plic itly emerged at
the end of the 18th cen tury, re ceived its preg nant mean ing with -
in le gal sci ence.

For mal or ex ter nal en cy clo pe dia, ac cord ing to the posi tiv ist
school, avoids deal ing with any pos i tive le gal ma te rial and
merely in tro duces law stu dents to the scope and ex ter nal for mal 
lim its of what they need to study. It en tails ex pla na tions of the
ba sic con cepts of law as well as its sub di vi sions into the gen eral
dis tinc tions of uni ver sal and par tic u lar, oblig a tory and sup -
plementary, pri vate and pub lic law, civil law, pro cess law,
commercial law, con sti tu tional law, crim i nal law, and so on.

Ma te rial or in ter nal en cy clo pe dia is merely meant to pro vide
a suc cinct pur view of the pos i tive le gal ma te rial. Some times it is
con ceived of in a more his tor i cal mode, at other times in a more
sys tem atic fash ion. (See also Falck, Juristische Encyclopädie, Sec.
29).

It is not pos si ble to clas sify all en cy clo pe dias which ap peared 
af ter leav ing be hind the con cep tion of Schelling and Hegel in
terms of the dis tinc tion be tween for mal and ma te rial en cy clo pe -
dia, be cause many of them oc cu pied an in-be tween po si tion.
The dis tinc tion be tween for mal and ma te rial here in deed co mes
to have an ex ter nal, posi tiv ist mean ing.1 This is the case be cause
pos i tiv ism by no means takes the ex pres sion “for mal en cy clo pe -
dia” to mean “an in ves ti ga tion ori ented to the jural sphere’s in -
trin sic mean ing of the in ner struc ture of le gal sci ence in its or -
ganic co her ence with the other dis ci plines” (the con cep tion de -
fended by us). In stead, by “for mal en cy clo pe dia” pos i tiv ism
means an ex ter nal syn op sis con cern ing the scope and lim its, the
ba sic con cepts and sub di vi sions of the field of law, in which the
lat ter is sim ply co or di nated with other fields of sci en tific in quiry
with out any in trin sic con nec tion to them and is dis tin guished
from them ac cord ing to ex ter nal log i cal char ac ter is tics – that is,
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equated nei ther with the Schellingian-He geli an school nor with the con -
cep tion de fended by us.



iden ti fy ing their differentia specifica, de rived af ter de ter min ing
the ge nus proximum.1

“Ma te rial en cy clo pe dia” then sim ply be comes a more or less
de tailed sys tem atic or his tor i cal exposé of the ma te rial treated in
the var i ous branches of le gal sci ence, with out any in ner co her -
ence. In fact, some times ma te rial en cy clo pe dia abol ishes any
sys tem atic plan al to gether and opts for the al pha bet i cal lex i co -
graphic form. 

Al ter na tively, it be comes a de tailed com pi la tion in which the 
sub di vi sions of le gal sci ence are treated in sep a rate ar ti cles or
even in sep a rate books by con tri bu tors who di verge widely in
terms of basic orientation.

Good ex am ples are Franz von Holtzendorff’s al pha bet i cally
ar ranged Rechtslexicon (Leizig, 1870/71) and the Handwörterbuch
der Rechtswissenschaft pub lished by Fritz Stier-Somló and
Alexander Elster, the first vol ume of which came out in Leip zig
in 1926. Other ex am ples worth men tion ing are the Wörterbuch
des Völkerrechts (Berlin/Leizig, 1924) ed ited by Karl von Strupp,
the 5-vol. Staatslexicon (Freiburg im Breisgau, 1889-1897) ed ited
by Jul ius von Bachem, the Wörterbuch des Deutschen Verwal -
tungs recht ed ited by Karl von Stengel, and the Staats lexikon
commissioned by the Görres-Gesellschaft, hence writ ten from a
Ro man Cath o lic per spec tive, ed ited by Hermann Sacher
(Freiburg im Breisgau, 1926-32; 5th impr. in 7 vols.). 

Among the ma te rial-en cy clo pe dic com pi la tions par tic u lar
men tion ought to be made of the Enzyklopädie der Rechtswissen -
schaft (Berlin, 1901; 2nd ed., 1904) ed ited by Karl von Birkmeyer;
the sys tem at i cally and al pha bet i cally struc tured2 Enzyklopädie
der Rechtswissenschaft im systematischer und alpha betischer Bear -
beitung, ed ited by Holtzendorff, 5 vols. (Leip zig, 1882), of which
the first vol ume con tained sys tem atic ar ti cles while the other
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1 Con cep tu ally, for ex am ple, law is first brought un der the ge nus proximum
of “com mu nity norms” and then dis tin guished from other ”com mu nity
norms” (so cial, re li gious, eth nic, etc.) by means of differentia specifica – e.g.,
as hav ing the na ture of ex ter nal co er cion or hav ing its source in the will of
the state or the will of an “or der ing sub ject.” This method is de rived, in ci -
den tally, from Ar is totle’s logic.

2 For that rea son this positivistic con cept of a for mal en cy clo pe dia can be
equated nei ther with the Schellingian-He geli an school nor with the con -
cep tion de fended by us.



four vol umes sim ply con tained a lex i con of law (the 7th ed. came
out in 1915, ed ited by Josef Kohler). To the same cat e gory be -
longs Vol. II, § 7 of the col lec tive work Kul tur der Gegen wart
(Con tem po rary cul ture), ed ited by Paul Hinne berg and pub -
lished un der the ti tle Systematische Rechts wissen schaft. Con tri bu -
tors were Rudolf Stammler, Rudoph Sohm, Karl Gareis, Vic tor
Ehrenberg, Lud wig von Baer, Lothar von Seuf fert, Franz von
Liszt, Wil helm Kahl, Paul Laband, Gerhard An schütz, Edmund
Bernatzik, and Ferdinand von Martitz (Berlin, 1906; 2nd rev. ed.,
1913).

Fi nally we should men tion the large Enzyklopädie der Rechts-
und Staatswissenschaft ed ited by Kohlrausch and Kaskel. The
sub di vi sion on le gal sci ence was sup posed to en com pass 32
smaller vol umes, pre pared by 32 schol ars. The se ries opened
with the well-known book of M. E. Meyer on Le gal Phi los o phy
(1922). In the sub di vi sion on “Le gal Sci ence” the last one to ap -
pear was that of Lutz Rich ter, “So cial In sur ance Law” (as Vol.
31a).

In the com bi na tion of for mal and ma te rial en cy clo pe dia the
for mer serves as the log i cal sys tem atic frame work within which 
a largely ar bi trary at tempt is made to or der the ma te rial-le gal
con tents. The “an cil lary sci ences” (such as so ci ol ogy, lin g uis -
tics, eco nom ics, psy chol ogy, his tory, and logic) are a mere ex ter -
nal ad den dum with out any in ter nal sys tem atic or der or ne ces -
sity. Need less to say, per haps, is that not with stand ing this loss
of the ba sic idea of an en cy clo pe dic sci ence, many of these en cy -
clo pe dias have a re ally worthwhile content. 

Af ter the pe riod in which le gal en cy clo pe dia ex pe ri enced a
sig nif i cant flour ish ing (1840–60), we see a pe riod of its de cline.
In Ernst Friedlieb’s Juristische Enzyclopädie (Kiel, 1853) we can al -
ready see the grad ual tran si tion from the or ganic-his tor i cal to a
positivistic con cep tion of law. Only in some re spects does the af -
ter-ef fect of the Ro man tic historicistic phi los o phy be come ap -
par ent in his thought (e.g., the idea of in di vid ual na tional
“folk-spir its” and the re jec tion of mere cus tom as a ba sis of va -
lid ity for pos i tive law); but his con cep tion of en cy clo pe dia as an
“In tro duc tion to Le gal Sci ence” has lit tle in com mon with the
school of Fichte, Schelling and Hegel. 
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Be tween 1860 and 1870 the only work to make men tion of is
that of Levin Goldschmidt, Encyclopädie der Rechtswissenschaft
(Hei del berg, 1862). This work re ally does lit tle more than pro -
vide a sum mary exposé, kept within the con fines of a ma te rial
ap proach, of the con tents of the var i ous sub di vi sions of le gal
sci ence, sup ple mented with an over view of the relevant
literature.

In Ger many a strong stim u lus was given to the no tion of a
gen eral the ory of law (the posi tiv ist sub sti tute of a “phi los o phy of
pos i tive law”) by means of sys tem atic re search into the gen eral
ba sic con cepts of law among au thors such as Adolf Mer kel,
Ernst Rudolf Bierling, Karl Bergbohm, Otto Becker, and oth ers.
As we have seen, Falck was the first to em pha size the ne ces sity
of a “gen eral the ory of law” as the philo soph i cal ba sis of an
encyclopedia of legal science.

2.12.1.1 The causes of the rise of a gen eral the ory of law

The big in cen tive that led the positivistic con cep tion of law to
the idea of ground ing pos i tive, prac tice-ori ented le gal sci ence in 
a “gen eral le gal the ory” as “phi los o phy of pos i tive law” has to
be sought first of all in the at tack on the sci en tific char ac ter of a le -
gal sci ence which, in a na ive positivistic fash ion, ac cepts pos i -
tive law as a given da tum of leg is la tive ar bi trari ness with out
any deeper foun da tion.

In 1847 Jul ius von Kirchmann pub lished his work about “the
worth less ness of Jurisprudenz as a sci ence.” It stems from his
pre sen ta tion given to the “Ju ris tic Com mu nity” in Berlin in
1847, that is to say, just be fore the storm of the rev o lu tion broke
out. En tirely in the grip of the nat u ral is tic sci ence ideal of the
hu man is tic worldview, this work was pri mar ily an at tack on the 
con cep tion of the task of le gal sci ence as de fended by the
Historical School.

How ever, in es sence it car ried ad ab sur dum the positivistic
school of le gal sci ence by wrongly equat ing it with the
Historical School. The oft quoted words: “Three amend ments
by the leg is la tors, and whole li brar ies turn into scrap” were
meant only to ac cuse le gal sci ence of a lack of ob jec tive le git i -
macy when it chooses no other ob ject of in ves ti ga tion than the
products of ever chang ing state leg is la tion. Be cause such a dis -
ci pline chooses the “con tin gent” as its ob ject, it be comes con tin -
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gent itself. Kirchmann knew only one kind of sci ence, nat u ral
sci ence, which un cov ers the “eter nal” and im mu ta ble laws by
means of which the hu man in tel lect learns to con trol na ture and
so carry hu man ity to a higher cul tural level. Kirchmann speaks
of a “natural jus tice” that lives in a folk’s con scious ness, a kind
of “right” that le gal sci ence can not grasp when it is bound to the
accidental moods of a leg is la tive body. He ac cuses such sci ence
of be ing “un pro duc tive.” It was in re ac tion to this at tack that
pos i tiv ism was forced to be gin ac count ing for the ob jec tive le -
git i macy of pos i tive law. 
2.12.1.2 Rudolf von Jhering

The tow er ing fig ure of Rudolf von Jhering (1818-1892) stood in
the front line and in many ways be came the guide to the fu ture
in the strug gle to take the positivistic con cep tion of law be yond
na ive pos i tiv ism and pro vide it with a deeper foun da tion. In his
first pe riod (1842-1852) he was still in the grip of the Ro man tic
or ganic le gal con cep tion of the His tor i cal School whose orig i nal
train of thought was strongly de fended by him against its
epigones in his great trea tise, Die historische Schule der Juristen
(The his tor i cal school of ju rists) which ap peared anon y mously
in the Literarische Zeitung of 1844. In his sec ond pe riod
(1852-1859), com menc ing with the ap pear ance of his fa mous
work Geist des Römischen Rechts auf den verschiedenen Stufen seiner 
Entwicklung (The Spirit of Ro man law in the var i ous phases of
its de velopment), 4 vols. (Leip zig, 1852-65) he grad u ally started
to free him self from the irrationalist ro man tic and his tor i cal
view of law (which was ori ented to the phi los o phy of Schelling). 
In the first vol ume of this work, in which he tried to re al ize the
program of the His tor i cal School, namely to un der stand a le gal 
sys tem in terms of the su pra-in di vid ual his tor i cal folk-spirit,1

with re gard to the de vel op ment of Ro man law, he op posed the
at tempt of Savigny to in ter pret the re cep tion of this law in Ger -
manic coun tries as a prod uct of the spirit of the German folk.

Jhering him self grounded the re cep tion of Ro man law
uponthe gen eral cul tural law of the com mu nity of na tions. Closely
ap prox i mat ing Dar win’s nat u ral is tic the ory of evo lu tion, Jhe -
ring took this gen eral law to be a law of as sim i la tion and ad ap ta -
tion equally valid for the ma te rial and the spir i tual world. Thus,
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in op po si tion to the one-sided as sump tion of the His tor i cal
School of a na tional folk-spirit as the only ma te rial source from
which pos i tive law ini tially grows un con sciously as a his tor i cal
or gan ism, Jhering in serted the con cept of uni ver sal ity into the
the ory of the gen e sis of law. It was chiefly through its uni ver sal -
ity that Ro man law be came a cul tural in gre di ent of the mod ern
world. “The world-his tor i cal sig nif i cance of Rome, in a word, is
the mis sion to over come the na tion al ity prin ci ple by the idea of
uni ver sal ity.” 

Jhering did not at all re ject the idea that the ini tial de vel op -
ment of pos i tive law flows from a folk’s spirit. On the con trary,
ex actly at this point he at tempted to carry through the pro gram
of the His tor i cal School, namely to see pos i tive law aris ing from
a folk-spirit. He even ded i cated a whole chap ter in his first vol -
ume to the es sence of the Ro man na tional spirit. He apol o gized
for his dilettantism in this field but pre sented his con tri bu tion as 
a his tor i cal-philo soph i cal sketch in which to track down the
con sti tu tive fea tures of this na tional spirit – some thing never at -
tempted by Savigny and Puchta. But Jhering’s “sketch” re veals
at the same time that he dis tanced him self on prin ci ple from the
irrationalist con cep tion of the ini tial un con scious gen e sis of law
from the womb of the na tional spirit. 

In the objectification of the Ro man na tional spirit, whose es -
sen tial char ac ter is sum ma rized by Jhering as a “sys tem of dis ci -
plined ego tism,” re flec tion or con scious cal cu la tion also play ed a
role. “The Romans had a strong urge to in de pend ently give
shape to things; it went against the grain for them to leave
things to them selves, as is sup posed by the the ory of a nat u ral
growth pro cess.” (That was the Ro man tic organicistic the ory of
the His tor i cal School!). This re ac tion against the irrationalistic
con cep tion of a folk-spirit, a re ac tion al ready pres ent in Vol ume
I of Geist, would lead, as Jhering’s pu pil Adolf Mer kel cor rectly
re marks, to a dif fer ent idea of de vel op ment in le gal his tory.
Whereas this idea of de vel op ment was un ques tion ably a con -
ser va tive idea in the thought of Savigny, it was turned into a
pro gres sive con cept with Jhering (tran scend ing Ro man law by
means of Ro man law!).

In Vol ume III of his Geist des römischen Rechts, which ap pear -
ed in 1858, Jhering at tempted to parry Kirchmann’s at tack on
the sci en tific char ac ter of le gal sci ence by de vel op ing an exten -
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sive the ory of le gal tech nique. In this the ory he de fended the
pro duc tive char ac ter of pos i tive the o ret i cal sci ence as source of law.
Puchta had al ready el e vated the o ret i cal sci ence to the level of a
source of law since he be lieved that along the lines of ju rid i cal
con struc tion (Begriffsjurisprudenz or law con cep tu ally gen er ated])
it can form new law. 

Jhering now ven tured to pro vide a more pre cise foun da tion
for this con cep tion by means of an elab o rate, slightly bi zarre
nat u ral-his tor i cal view of the method of the sci ence of law, a
view which in his later pe riod he rid i culed with un re strained
irony in his work on “ban ter and se ri ous ness in law”: Scherz und
Ernst der Jurisprudenz (Leip zig, 1884).

In the work of 1858 he re gards le gal con cepts and le gal in sti -
tu tions as “ju rid i cal bod ies” lead ing their own or ganic life.
Positive law formed a le gal or gan ism which ought to be viewed
in an “an a tom i cal” and “phys i o log i cal” way (in other words,
biolog i cally). The con crete ma te rial of le gal rules are brought to
a “higher ag gre gate state” through gen eral le gal con cepts. The
le gal con cepts in which the pos i tive le gal rules are “pre cip i -
tated” can mate like nat u ral or gan isms and thus gen er ate new
le gal rules. Thus, log i cal con struc tions in le gal sci ence in deed
be come cre ative: they gen er ate news law by sup ple ment ing the
short com ings of the pos i tive le gal ma te rial. — Here we al ready
find the foun da tions of a gen eral the ory of law, a crea-tive le gal
sys tem at ics that Jhering des ig nates as the “higher ju ris pru -
dence,” as op posed to the “lower ju ris pru dence” which oc cu -
pies it self solely with in ter pret ing the content of positive legal
stip u la tions. 

As we shall see, the “gen eral the ory of law,” un der the in flu -
ence of the later po si tion of Jhering, largely dis tanced it self from
“Begriffsjurisprudenz,” even though in the thought of an au thor
life Karl Bergbohm we still find strong rem i nis cences of Jhe -
ring’s the ory of the cre ative power of log i cal con struc tion in the
for ma tion of law. 

Jhering’s method, based on the “nat u ral his tory” of law,
ultimately has noth ing to do any more with the or ganic con cep -
tion of law of the His tor i cal School. It is al ready in step with the
new bi o log i cal idea of evo lu tion in bi ol ogy (Dar win) and should 
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be seen as an op ti mis tic an swer to the skep ti cal cri tique of the
value of le gal sci ence aired by Kirchmann. 

Un ques tion ably, it mer its at ten tion that Jhering’s pu pil,
Adolf Mer kel, al ready noted a close con nec tion be tween Jhe -
ring’s “pro duc tive le gal sci ence” and the “gen eral the ory of
law” in the sense of a “phi los o phy of pos i tive law.” 

For all that, Jhering in his sec ond pe riod should still be seen
as be long ing to the His tor i cal School, since he viewed his tor i cal
de vel op ment, al beit no lon ger in a ro man tic historicist sense,
nev er the less as be ing sub ject to an im ma nent reg u lar ity of
positive law and still ex pected the mod ern de vel op ment of law
to arise from a sys tem atic-con struc tive le gal sci ence in the sense
of “Begriffsjurisprudenz.” 

The rad i cal break with the His tor i cal School and with Puch -
ta’s “Begriffsjurisprudenz” did not oc cur un til the third period of
Jhering’s sci en tific la bor. This third pe riod, which dates from
ap prox i mately 1859, was char ac ter ized by (1) a com plete aver -
sion to his tor i cal con struc tion as le gal norm; (2) a naturalistic
con cep tion of le gal de vel op ment in close con nec tion with Dar -
win’s the ory of evo lu tion, cou pled with a sharp at tack on the ir -
ra tio nal organological the ory of de vel op ment of the Historical
School; (3) a form of so cial util i tar i an ism which found its
well-known ex pres sion in the motto of Jhering’s sec ond ma jor
work, Der Zweck ist der Schöpfer des ganzen Rechts (Pur pose cre a -
tes all law); (4) an in di vid u al is tic con cep tion of so ci ety which no
lon ger pro ceeds from a su pra-in di vid ual or ga nized com mu nity, as
was done by the His tor i cal School, but from the in di vid ual,
which means that or ga nized com mu ni ties could only be seen as
mere com pli cated in di vid ual coordinational re la tion ships. This
in di vid u al is tic view led Jhering to the no to ri ous con clu sion that
all or ga nized le gal com mu ni ties are ab sorbed into the state
com mu nity as the to tal ity of all in di vid u als. 

The new di rec tion, which found its first ex pres sion in 1861 in
Jhering’s two “Let ters by an Anon y mous Writer about Con tem -
po rary Ju ris pru dence” (later taken up in Scherz und Ernst in der
Rechtswissenschaft), is also ev i dent in the fourth and last vol ume
of Geist des römischen Rechts. The most im por tant part of this
volume starts with § 58 where a tran si tion is made from a
description of an ob jec tive le gal sys tem (the le gal norms) to a
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the ory of sub jec tive rights. Em pha sis is laid upon the his tor i -
cally changing char ac ter of le gal con cepts and their te le o log i cal
na ture, followed by an ex po si tion of the role of a “ju rid i cal logic
within law” in which a crush ing ver dict is passed on the meth -
ods of “Begriffsjurisprudenz.” 

Blinded by the splen dor of the logic that over lays Ro man law,
the eye’s ca pac ity to ob serve is all too eas ily blunted for seeing
any thing else. This strikes ev ery one who first ap proaches it
when no fresh air re news its en ergy. As a sub sti tute for the real
world ruled by the real forces of life, it sees only the fata morgana
of a world ruled by ab stract thought. Next, the con cept takes on
the role of a demiurg: the con cept cre ated the world of law and
gov erns the world of law. The di a lec tics of the con cept puts it -
self in the place of the real forces op er a tive in the course of law;
what they have cre ated and brought forth is pre sented as its own
work in so far as it de duces, de pend ing on whether it is pos i tive
or neg a tive, the one as log i cally nec es sary and the other as log i -
cally im pos si ble. In the case of ob li ga tions any sub sti tute or as -
sign ment is ex cluded be cause the con cept of ob li ga tion does not 
al low it. Sim i larly, a tes ta tor “can not spec ify an in her i tance in
part by will and in part ac cord ing to the in tes tate law, be cause a
tes ta ment and in tes tate law are log i cally in com pat i ble con cepts. 
. . . 

In stead of this “Begriffsjurisprudenz” Jhering pro poses an “Inte -
res sen jurisprudenz” that would base ju rid i cal con struc tion upon
an as sess ment of ac tual in ter ests. Jhering at tempts to pro vide a
so cio log i cal foun da tion for this new the ory in his sec ond main
work, Der Zweck im Recht (Pur pose in law), 2 vols. (Leip zig,
1877, 1883). In this work he ven tures to as sign a place to pos i tive 
law within the life of so ci ety which he un der stands en tirely in a
nat u ral is tic Darwinistic sense. 

The foun da tion of this en tire work is the dis tinc tion be tween
a two fold cau sal ity which de ter mine all events, namely me cha n i -
cal and psy cho log i cal cau sal ity. 

  Ac cord ing to Jhering, both are ap pli ca tions of the log i calprin -
ci ple of suf fi cient rea son which re quires that ev ery change de -
mands a suf fi cient cause. Fo cused on sen sory na ture, this prin ci -
ple yields the me chan i cal law of cau sal ity: no ma te rial ef fect with -
out a ma te rial cause. Fo cused on the (psy cho log i cally con -
ceived) will, it yields the psy cho log i cal law of cau sal ity or the law of
pur pose: no ac tion with out a pur pose. With Jhering this whole
op po si tion of me chan i cal and te le o log i cal cau sal ity re mains en -
closed within a nat u ral is tic frame work. The con cept of pur pose
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em ployed by Jhering stems from bi ol ogy and is clearly ori ented
to Dar win’s hy poth e sis of evo lu tion. Ac cord ing to Jhering there
are four fi nal causes or mo tives for so cial ac tion. Two of them,
namely re ward and co er cion, have as mo tive ego ism, when the
will is di rected ex clu sively to wards self-in ter est. With out these
two mo tives no so ci ety is con ceiv able; with out re ward no in ter -
ac tion, with out co er cion no law and state. 

The other two mo tives are not di rected to wards in di vid ual
self-in ter est but to wards the ob jec tive ex is ten tial con di tions
pertaining to so ci ety as such; they are the sense of ob li ga tion and
love, which in turn are only a higher form of ego ism, namely the
ego ism of so ci ety. Law in its de vel op ment is only un der stand able
as the law of the stron gest, which is clearly un der stood as the
limitation of the power of self-in ter est. This law holds equally in 
the an i mal world, but whereas in the an i mal world the stron gest 
live at the cost of the weaker and de stroy the lat ter in the case of
a con flict of in ter est, his tor i cal ex pe ri ence has taught man kind
to re al ize not only that the weaker en e mies are harm less but also 
that they can be uti lized in the ser vice of the stronger. 

The first step on this road was the in sti tu tion of slav ery; the next 
was the ter mi na tion of con flict with a peace treaty that reg u lated
the re la tion ship be tween the par ties and al lowed for the free ex -
is tence of the weaker. “Thus we have por trayed the road upon
which power be comes law with out uti liz ing a mo tive dif fer ent
from its own self-in ter est. . . . Thus power sets a mea sure for it -
self which it ob serves, it ac knowl edges a norm to which it wants 
to sub or di nate it self, and this self-de rived norm is the law.” Law
is there fore the “pol i tics of power.” Law as a norm for power
needs the state as the mo nop o lis tic or ga ni za tion of so cial co er -
cion in a me chan i cal sense: the state as the high est or ga ni za tion
of power is soverreign as such. All other forms of power within
the ter ri tory of the state, both those of in di vid u als and those of
the many (no tice the in di vid u al is tic con cep tion of or ga nized
com mu ni ties) are de rived from the power of the state. This
brings Jhering nat u rally to his def i ni tion of law: “Law is the to -
tal ity of the ex is ten tial con di tions of so ci ety in the broad est
sense of the word, se cured by means of the ex ter nal force of
state power.” Since all norms – those of jus tice and of so cial in -
ter course as well as those of mo ral ity – are equally founded in
the ex is ten tial con di tions of so ci ety, there fore the only cri te rion
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of law left to Jhering is the co er cive au thor i ta tive will of the
state. 

With his nat u ral is tic so cio log i cal foun da tion of law Jhering
left the way of formalistic pos i tiv ism be hind him, yet in the end
re turned to this pos i tiv ism by mak ing the va lid ity of law as will
of the state not de pend ent upon the ob jec tive cor re la tion of the
con tents of pos i tive law with the ex is ten tial con di tions of
society, but solely upon the mo tive which sub jec tively guides the 
framer of the law. Thus Jhering could ar gue for main tain ing the
me di eval laws against witch craft and other prac tices: “The
motive which sub jec tively guided them was that of se cur ing the
conditions of the life of so ci ety, and my view point is to be read
only in this sub jec tive sense. It ought not to state that some thing
is an ob jec tive con di tion of life, but that it is sub jec tively held to
be that.” 

Of course this soft ened the dan ger ous con se quences for
positivism of Jhering’s so cial util i tar i an ism. It was the mod ern
sociological doc trine of law (Jung, Ehrlich and oth ers) that
would carry through the full con se quences of Jhering’s so ci ol -
ogy of law by giv ing up pos i tiv ism and in tro duc ing a nat u ral is -
tic natural law into le gal sci ence. With Jhering the nat u ral is tic so -
ci ol ogy merely served – to be sure, in an in ter nally con tra dic tory 
way – as the foun da tion of a form of pos i tiv ism that would sup -
port a kind of state ab so lut ism. 

2.12.1.3 Gen eral le gal the ory in Ger many un der
 theinfluence of Jhering

Jhering’s pow er ful in flu ence was trans mit ted via the con cep -
tion of his pu pil Adolf Mer kel (1836–1896),1 who in tro duced his
“gen eral the ory of law” as a “phi los o phy of pos i tive law.”
Positivism, which over time had con fined it self en tirely to the
exegesis of na tional pos i tive law, now cast its eyes on the for mal
ba sic con cepts com mon to all pos i tive law. 

The school in tro duced by Mer kel’s gen eral the ory of law is
char ac ter ized by a sharp re jec tion of all “meta phys i cal” con -
cepts in le gal the ory, in par tic u lar the con cept of a norm in the
sense of the em bodi ment of ab so lute, su pra-tem po ral eth i cal
ideas (Kant and his suc ces sors). To his positivistic way of think -
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ing, the le gal norm, sim i lar to the moral and so cial norm, is a fact 
of na ture: with a kind of nat u ral ne ces sity it gov erns the de vel -
op ment of so ci etal life (in the sense of an on go ing ad ap ta tion to
the so cial needs). It is a con cep tion in which Mer kel fol lows his
much ad mired teacher and in which, as we have seen, the
young mech a nis ti cally con ceived the ory of evo lu tion of Dar win 
be gan to make its ap pear ance.1

For Mer kel the en tire prob lem of the idea of law has ceased to
ex ist – un der stood in the sense we de scribed earlieras a deep en -
ing of the rigid mean ing of law through an ap prox i ma tion of the mean -
ing of the later law-spheres (and in the fi nal anal y sis of the su -
pra-tem po ral re li gious full ness of mean ing of jus tice). The idea
of law, ac cord ing to Mer kel, ought to be de duced from the his -
tor i cal de vel op ment of hu man so ci ety (taken in a nat u ral is tic
sense) which pre sum ably also pro vides the norms for eval u at -
ing pos i tive law as “nor mal” or ab nor mal.2 We can now also un -
der stand why Mer kel must deny any dif fer ence in prin ci ple be -
tween un- law ful ac tions be long ing to the sphere of civil (pri -
vate) law and un law ful ac tions be long ing to crim i nal (pub lic)
law. In the back ground of this stand point we find Jhering’s in di -
vid u al is tic view of so ci ety, in which the struc ture of or ga nized com -
mu ni ties is re solved into inter-in di vid ual co-ordinational re la tion -
ships. From his nat u ral is tic stand point Mer kel is un able to see,
for ex am ple, that the con cept of guilt in crim i nal law pro vides,
un der the sway of the idea of law, a deep en ing and dif fer en ti a tion of
the con cept of unawfulness. Given his nat u ral is tic ori en ta tion,
he nei ther has a gen u ine idea of law nor knows of any en rich -
ment of the mean ing of law. Jhering’s biologistic nat u ral ism –
ev i dent also here – causes an ir re spon si ble re stric tion of mean ing 
within the jural sphere. 

The gen eral the ory of law as de fined by Mer kel is meant to
un cover the com mon ba sic con cepts of law from the given pos i -
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tive le gal ma te rial by means of a pro cess of con tin u ously ab -
stract ing from the in di vid ual par tic u lars. The per spec tive is au -
to mat i cally lifted above any na tional le gal or der: through a le gal
com par i son of the var i ous na tional le gal or ders in the stages of
their de vel op ment an at tempt is made to re cover the con stant el -
e ments of all pos i tive law. Thus, gen eral le gal the ory im plies us -
ing the com par a tive method when study ing law. 

On the ba sis of his “Gen eral The ory of Law” Mer kel wrote a
Juris tische Enzyclopädie (Berlin, 1885; 5th impr., 1913, com pleted
by his son Rudolf Mer kel) which is a cross be tween a for mal and 
a ma te rial en cy clo pe dia in the positivistic sense de scribed
above. The work is di vided into a gen eral and a par tic u lar part.
The gen eral part treats the gen eral the ory of law in the sense in -
tended by Mer kel (which he had ex plained ear lier in his work
El e ments of a Gen eral The ory of Law).

In the In tro duc tion the au thor ac counts for this set-up. Here
he writes that his en cy clo pe dia in tends to pro vide an ex cerpt
from the main parts of le gal sci ence “by high light ing those ideas 
per me at ing the to tal ity of law and pro vid ing the in tel lec tual
ground of the lat ter.” The sub di vi sion, ac cord ing to Mer kel, cor -
re sponds with the clas si fi ca tion of le gal sci ence. The lat ter di -
vides into the gen eral the ory of law and the par tic u lar ju rid i cal dis ci -
plines, namely con sti tu tional law, ad min is tra tive law, pri vate
law, crim i nal law, pro cess law, ec cle si as ti cal law, and in ter na -
tional law. The lat ter part in ves ti gates the parts of law enu mer -
ated above in their par tic u lar ity, whereas the for mer fo cuses on
what is com mon to all the parts of law (!). The gen eral part first
lays out the au thor’s start ing-point. Chap ter I then dis cusses
Law viewed ac cord ing to its charac-teristics, sub di vi sions, and gen -
e sis (the sources of law). Next, Chap ter II looks at Le gal Re la tion -
ships (which are de scribed ac cord ing to their prop er ties, sub di -
vi sions and gen e sis). Fi nally, Chap ter III takes care of the Ap pli -
ca tion of Law (the do main of ap pli ca tion of le gal rules: ap pli ca -
tion by the judge: juris-pru dence, in ter pre ta tion) as well as Le gal 
Sci ence. 

In the same spirit as Mer kel’s En cy clo pe dia, Karl Gareis (pro -
fes sor in Mu nich) pro duced an En cy clo pe dia and Meth od ol ogy of
Le gal Sci ence. In tro duc tion to the Sci ence of Law (Giessen, 1887; 5th

ed., with Ad denda, by Leopold Wenger, 1920). Re mark ably, the
wit ness given by this au thor in the first edi tion of 1887 about the
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then con tem po rary state of the “en cy clo pe dia of le gal sci ence,”
is one that cur rently still ap plies in full: 

By the name le gal en cy clo pe dia ev ery ac a demic teacher who ded i -
cates his or her teach ing ca pac ity to this dis ci pline prac ti cally
pres ents some thing dif fer ent. The pref er ence for and in cli na tion 
to wards some or other spe cial dis ci pline, or the con vic tion re -
gard ing nec es sar ily el e vat ing some or other dis ci pline above all
the oth ers, or the sub con scious ef fect ex er cised by the in flu ence
of the main sub ject of the teacher, leads to dif fer ent forms and a
highly vary ing de lim i ta tion of the ob ject of the en cy clo pe dia,
not even tak ing into ac count the ef fect caused by prac ti cal con -
cerns within these schools. 

Gareis him self gives the fol low ing def i ni tion: “En cy clo pe dia of
law is there fore a sys tem atic to tal over view re gard ing the
peace ful or der ing of the ex ter nal re la tion ships of peo ple and
com mu nal bod ies.” The ori en ta tion to Jhering’s “Interessen -
jurisprudenz” with its util i tar ian ba sis is ev i dent in the au thor’s
an nounce ment about the ba sic ten dency of his en cy clo pe dia: 
“My aim is first of all to de velop the whole of law har mo ni ously
on the ba sis of the con cept of the in ter ests that are pro tected by the
norm, and to show that fac tu ally this ba sis can be ap plied in the
con struc tion and group ing of all parts of our dis ci pline.” 

The set-up of this work for the rest is largely sim i lar to that of
Mer kel’s. The only dif fer ence is that Gareis of fers a lot less for the
do main of the “gen eral the ory of law” and spends far less time on
de ter min ing the gen eral ba sic con cepts, de spite the fact that he con -
sid ers the con cept of law to be the ba sic con cept of le gal sci ence,
from where one has to find the way to the pe riph ery. 

Among the sharp est and most sys tem atic de fend ers of the
gen eral the ory of law as en cy clo pe dic phi los o phy of pos i tive law we
have to men tion Ernst Rudolf Bierling (1841-1919, pro fes sor in
pub lic law in Greifswald), with both his en cy clo pe dic main
works, Cri tique of Ju rid i cal Ba sic Con cepts, 2 vols., (1877, 1883)
and The ory of Jural Prin ci ples, 5 vols. (1894-1917).1

In both these ma jor works Bierling de vel oped, in a more de -
tailed and sys tem atic way than Mer kel, a com pre hen sive sys -
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that his stu dents, who were gym na sium grad u ates, were fa mil iar enough
with the mod ern lan guages not to be daunted by com pli cated, om i -
nous-look ing ti tles in Ger man, French, etc.] 



tem of a gen eral the ory of law, in which the most im por tant gen -
eral con cepts of pri vate, crim i nal and con sti tu tional law are de -
fined. The very way he de fines the task and method of his The -
ory of Jural Prin ci ples makes clear that he has af fin ity with the
crit i cal school in pos i tiv ism ori ented to Kant, which we shall
dis cuss later on. Bierling of fers the fol low ing def i ni tion: 

 A the ory of jural prin ci ples is con sti tuted by the sys tem atic pre -
sen ta tion of those ju rid i cal con cepts and ba sic prop o si tions
which es sen tially (that is to say, ac cord ing to their most en dur -
ing nu clei) are in de pend ent of the par tic u lars of a spe cific (con -
crete) pos i tive law. To this be long, first of all, the con cept of law
it self and what nec es sar ily fol lows from it; and then also those
con cepts and ba sic prop o si tions that flow from the es sen tial
abid ing spir i tual or ga ni za tion of all peo ple for the the ory and
prac tice of law. 

All these con cepts have ac cord ing to him a strictly for mal
character and he re jects then also ev ery nat u ral law di rected to -
wards the ma te rial con tent of law. 

Bierling de fines law as fol lows: “Law in a ju rid i cal sense in
gen eral is ev ery thing that hu man be ings, liv ing in com mu nity,
ac knowl edge as norm and rule for this shared life.” Thanks to
this con cep tion of law Bierling be came, within pos i tiv ism, the
fa ther of the so-called “the ory of ac knowl edg ment.” We shall
re turn to this the ory in a dif fer ent con text. 

Next to Bierling we im me di ately have to men tion Karl Berg -
bohm (b. 1849; pro fes sor of pub lic law in Bonn). In his main work
Ju ris pru dence and Le gal Phi los o phy (Leip zig, 1892) he de fended a
much more rad i cal pos i tiv ism than his pre de ces sors. He re lent -
lessly tried to ban from the his tor i cal and positivistic le gal the o ries
all rem nants of nat u ral law. Bergbohm, too, in sisted that a gen eral,
purely for mal “gen eral the ory of law” be a phi los o phy of pos i tive
law. 

In Ger many as well, Theodor Stern berg de fended this approach in
his work A Gen eral The ory of Law (1904). Vol ume I treats “The Method,” 
and Vol ume II “The Sys tem”; both book lets were pub lished in the
Sammlung Göschen. A newly ed ited ver sion of this work ap peared un -
der the ti tle In tro duc tion to Le gal Sci ence, 2 vols. (Leip zig, 1912, 1922).
The first small vol ume deals with the the ory of the “Meth ods and
Sources” of law; the sec ond con tained the first half of “The Sys tem of
Law” and dis cusses the ba sic con cepts of pri vate law. The third vol -
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ume prom ises to treat what ever re mains. This work pro vides more
than a “gen eral the ory of law” as for mal en cy clo pe dia in a positivistic
sense. 

What fur ther more de serves spe cial men tion is the  In tro duc -
tion to Le gal Sci ence writ ten by J. W. Hedemann, pro fes sor of civil 
law at Jena. First printed in 1919, it was re printed in 1927 as
Volume 9 of the ma te rial en cy clo pe dic com pen dium The Ba sic
Struc ture of Le gal Sci ence (ed ited by Fehr, Gerland, Hedemann
and Lehmann). This work, too, ex cel lent in its kind, equates the
“en cy clo pe dia of le gal sci ence” with a “gen eral the ory of law”
and hon ors the method of ab strac tion for find ing the gen eral
con cepts: “The gen eral val ues are found by pro ceeding from the 
par tic u lars to ever higher lev els of shared prop er ties.” 

Hedemann sees the gen eral the ory of law, i.e., the “en cy clo -
pe dia of law,” sim ply as one of the nec es sary sub di vi sions of an
“In tro duc tion to Le gal Sci ence.” The lat ter ought to in clude, be -
sides (1) a gen eral the ory of law (“for merly,” he writes, “also
known as En cy clo pe dia”!; also (2) an over view of the de vel op -
ment of (Ger manic) law for the sake of the gen eral ed u ca tion of
the ju rist – where a close con nec tion is sought with com par a tive
le gal sci ence (which com pares the de vel op ment of dif fer ent, in
par tic u lar prim i tive, le gal or ders with each other); and (3) an
over view of the dif fer ent par tic u lar le gal do mains of con tem po -
rary pos i tive (Ger man) law; and fi nally (4) a syn op sis of the
prac tice of law. Thus here again we see a com bi na tion of for mal
with ma te rial per spec tives.

Al though Hedemann him self still clung to the positivistic
start ing-point he did re al ize that it is in ad e quate for any le gal
phi los o phy of the fu ture as well as for in sight into a “higher
justice” tran scend ing the ar bi trari ness of hu man leg is la tion. In
particular in his the ory of the sources of law he man aged to
overcome pos i tiv ism’s in di vid u al is tic view of the struc ture of
le gal life. For this rea son I rec om mend that you study this work
carefully. 

To the for mal en cy clo pe dias (in the sense of “gen eral the ory
of law”) in Ger many also be longs the book of Karl Friedrichs,
The Gen eral Part of Law: A Pre sen ta tion of the Com mon The ory of
Pub lic and Pri vate Law (Berlin and Leip zig, 1927). Friedrichs
formulated his positivistic creed in his def i ni tion of law: “For us, 
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law is the syn op sis of those ef fects of hu man ac tions or nat u ral
events which the state ac knowl edges and which state of fi cials
are to re al ize through sanc tions or co er cion, through in sist ing
on in ter ven ing or de clin ing to in ter vene.” 

Hans Nawiasky, a pro fes sor at the In sti tute of Eco nom ics in
St. Gallen, Swit zer land and an ad her ent of this school,
published a work with the ti tle Gen eral The ory of Law as a Sys tem
of Ju rid i cal Ba sic Con cepts (1941; 2nd impr., 1948). Nawiasky dis -
tin guishes the gen eral the ory of law from le gal sys tem at ics. The
for mer has the task to in ves ti gate what is com mon among dif -
fer ent le gal or ders and what is most im por tant in a par tic u lar le -
gal or der, whereas the lat ter in ves ti gates the par tic u lar le gal
rules of a spe cific le gal or der. The gen eral the ory of law is also
dif fer ent from le gal phi los o phy which, ac cord ing to Nawiasky,
has to track down the “idea of law.” In line with pos i tiv ism he
dis tin guishes law from mo ral ity and re li gion as ex ter nal be hav -
ior that dif fers from cus tom and con ven tional norms be cause it
con sists of “the com mand of acts of com mis sion or omis sion,
where dis obe di ence leads di rectly to power of ex e cu tion and
pun ish ment” (p. 12). 

This ut terly in suf fi cient (but prev a lent in pos i tiv ism) de li n -
ea tion of law is com bined with a nat u ral is tic so cio log i cal con -
cep tion of the state. The le gal or der, which Nawiasky de fines as
“the le gal prop o si tions co her ing ex ter nally ac cord ing to space
and time and in ter nally ac cord ing to their spir i tual foun da tion,” 
is borne by the state which he iden ti fies with the lead ing group
that fac tu ally de ter mines what is just and also what shall be the
con tent of the law. Thus law is re duced to power, which is the
log i cal con se quence of all pos i tiv ism. In or der to ac count for the
co her ence of a le gal or der he adopts, in a con sid er ably al tered
form, the the ory of lev els (Stufentheorie) de vel oped by by Adolf 
Merkl and Hans Kelsen. We will pres ently re turn to this. 

For the sake of com plete ness we have to men tion in this
context two fur ther works which, al though they do not dis play
a com pre hen sive en cy clo pe dic char ac ter, are none the less fully
ori ented to the positivistic con cep tion of le gal sci ence as a
general the ory of law. In his stan dard work Norms and Their
Contravention, 4 vols. (Leip zig, 1872, 1920) Karl Bind ing
(1841-1920), a noted pro fes sor of crim i nal law at Leip zig, de vel -

66



oped a kind of gen eral the ory of crim i nal law in a strictly
positivistic sense, while re ject ing any in ter fer ence from phi los o -
phy or so ci ol ogy. It con tains his strange but well-known doc -
trine re gard ing the na ture of pos i tive le gal rules. In this con cep -
tion the ac tual le gal norm (thou shalt not kill, thou shalt not steal,
etc.) which is laid down in other parts of pos i tive law (for ex am -
ple in the civil code, in ad min is tra tive laws, and so on), log i cally
pre cedes the  stip u la tions of crim i nal law (who or what com mit -
ted the fact, ought to be pun ished with what, etc.). The de lin -
quent over steps no more than the le gal norm, while the judge
alone can go be yond the stip u la tions of crim i nal law. 

Bind ing in flu enced Au gust Thon, pro fes sor at Rostock, who
pub lished a work en ti tled Le gal Norm and Sub jec tive Right: In ves -
ti ga tions into a Gen eral The ory of Law (Weimar, 1878).

2.12.1.4 The En cy clo pe dia of Le gal Sci ence as a 
“Gen eral The ory of Law” in Brit ish
pos i tiv ism. The an a lyt i cal school of law

The positivistic con cep tion of the gen eral the ory of law as phi -
los o phy of pos i tive law es tab lished it self, be sides Ger many, es -
pe cially in Eng land. The founder of this school of thought is
John Aus tin (1790-1859). His le gal and po lit i cal the ory may be
seen as the positivistic off shoot of the doc trine of nat u ral law of
Thomas Hobbes (par tic u larly in his state absolutistic con cept of
sov er eignty). Aus tin’s school is known as the an a lyt i cal law
school, in con tra dis tinc tion to the Brit ish his tor i cal law school
with rep re sen ta tives such as Henry Sum ner Maine, the au thor
of An cient Law (Lon don, 1930), and oth ers. 

Aus tin, too, wanted to pro vide a “gen eral the ory of law”
which aims at de riv ing the gen eral ba sic con cepts of pos i tive
law by means of log i cal anal y sis from the le gal ma te rial of pos i -
tive law of all civ i lized peo ples. This gen eral the ory of law is
also des ig nated by him as “gen eral ju ris pru dence,” by which
term he un der stands in deed what the positivistic con cep tion
means by “for mal en cy clo pe dia of the sci ence of law.” “An a lyt i -
cal gen eral ju ris pru dence,” which uses the log i cal-an a lyt i cal
method of re search when trac ing le gal con cepts, is con trasted
with “the his tor i cal gen eral ju ris pru dence,” which em ploys the
his tor i cal method as it traces the his tor i cal de vel op ment of le gal
con cepts. For Aus tin and his pu pils, how ever, this “gen eral ju -
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ris pru dence” is ex clu sively “an a lyt i cal.” In 1832 Aus tin wrote
The Prov ince of Ju ris pru dence de ter mined in the form of six Les -
sons along with an “Out line of the Courses of Lec tures.” Aus -
tin’s ma jor work, Lec tures on Ju ris pru dence; or, The Phi los o phy of
Pos i tive Law, 2 vols. (Lon don, 1863) ap peared post hu mously. It
con tains ev ery thing Aus tin pro duced in this field, in clud ing the
above-men tioned The Prov ince of Ju ris pru dence De ter mined. A
sec ond, ex panded edi tion of the big work ap peared in 1869 and
since then it has been re printed many times. Rob ert Camp bell,
who com piled the edi tion of 1869, also pro vided an abridged
edi tion of the Lec tures “for the use of stu dents.” The 12th im pres -
sion of this con cise work ap peared in 1912. 

The first part of Aus tin’s work dis cusses “The Prov ince of Ju -
ris pru dence”; the sec ond part treats “Law [ob jec tive law] in Re -
la tion to Its Sources, Its Pur poses and Sub jects.” A prac ti cal
com men tary on Aus tin’s work was writ ten by Edwin Charles
Clarke, Prac ti cal Ju ris pru dence: A Com ment on Aus tin (Cam -
bridge, 1883). Among oth ers the fol low ing au thors be long to
Aus tin’s school: Sir Wil liam Markby, El e ments of Law: Con sid ered
with Ref er ence to Prin ci ples of Gen eral Ju ris pru dence (Ox ford, 1871); 
Thomas Ers kine Hol land, The El e ments of Ju ris pru dence (1890;
13th impr., 1924); Fred er ick Maurice Goadby, In tro duc tion to the
Study of Law: A Hand book for the Use of Egyp tian Law Stu dents
(Lon don, 1910; 3rd impr., 1921); John Ma son Lightwood, The
Na ture of Pos i tive Law (Lon don, 1883); Shel don Amos, The Sci ence 
of Law (Lon don, 1874; 8th impr., 1896); John W. Salmond, Ju ris -
pru dence or the The ory of the Law (Lon don, 1902; 7th impr., 1924);
John Chipman Gray, The Na ture and Sources of Law (New York,
1896; 6th impr., 1929). Fred er ick Pollock, First Book of Ju ris pru -
dence for Stu dents of the Com mon Law (Lon don, 1896; 6th impr.,
1929). None of these au thors, how ever, can be com pared to Aus -
tin when it co mes to sharp ness of an a lytic in sight. 

Writ ten in the positivistic spirit of a “gen eral the ory of law,”
the fol low ing en cy clo pe dia pub lished in Eng lish mer its spe cial
at ten tion: Nicolaï Kurkunov, Gen eral The ory of Law (Boston,
1909; 2nd ed., 1922). This work was trans lated from the Rus sian
by W. G. Hastings (Kurkunov was a pro fes sor at the Uni ver sity
of St. Pe ters burg from 1889 un til 1902). The work con tains an
over view of the his tory of the con cept of en cy clo pe dia and also
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men tions what Rus sian le gal lit er a ture had hith erto pro duced
in the field of en cy clo pe dia. 

We fi nally men tion Wil liam Geldart, El e ments of Eng lish Law
(Ox ford, 1911); Ol i ver Wendell Holmes, The Com mon Law
(Boston, 1881); and Ed ward Jenks, Trea tise on Law (Lon don,
1920) and The Book of Eng lish Law (Lon don, 1928). This last ti tle is 
more of a ma te rial en cy clo pe dia. 
2.12.1.5 The strug gle be tween the “exegetical school”

and the gen eral the ory of law in Bel gium,
France, and the Neth er lands 

Also in Bel gium, France (Swit zer land) and the Neth er lands the
positivistic school in tro duced the con cep tion of the en cy clo pe -
dia of le gal sci ence in the sense of a “gen eral the ory of law.” The
cod i fi ca tion of large parts of state-law in France, Bel gium and
the Neth er lands in closed law codes1 ini tially led le gal sci ence
onto the path of the so-called “exegetical school.” In the mold of
a rad i cally na ive pos i tiv ism, this school did not want to hear of
any thing but the laws and their in ter pre ta tion. For this school,
pos i tive law no lon ger posed a prob lem. The con vic tion pre -
vailed that, thanks to cod i fi ca tion, law was positivized once and 
for all and that the schol arly work of ju rists could con fine it self
to that of ex e ge sis. In this vein a large num ber of ex ten sive vol -
umes were writ ten as com men tar ies on the “le gal codes.” The
idea of a sys tem atic treat ment was com pletely left aside. In
keep ing with the so-called “le gal method” com men ta tors sim -
ply fol lowed the or der of the en coded ar ti cles. Thus we see a re -
vival in a mod ern positivistic sense of the one-sided exegetical
method of the me di eval glossator school which fan cied it had
found a com plete cod i fi ca tion in the Cor pus Juris. Rep re sen ta -
tives of this school in France were Mer lin, Toullier, Troplong,
Demolombe, Aubry, Rau, Demante, Colment de Santerre,
Marcadé, and Baudry-Lacan-Tinerie. In Bel gium, the rad i cal ad -
her ent of the gram mat i cal in ter pre ta tion of laws was François
Laurent, the prom i nent civil law rep re sen ta tive of this school.
(Ev ery law stu dent ought to know these names!) 

In the Neth er lands, too, the positivistic school reigned su -
preme (Diephuis, Opzoomer, Land in civil law, Buys in con sti -
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tu tional law, etc.). Un der the su prem acy of this exegetical
school al most no body con tin ued to prac tice en cy clo pe dia of le -
gal sci ence. Dur ing the en tire 19th cen tury the Neth er lands pro -
duced only one (merely for mal) en cy clo pe dia, the Encyclopaedia
Jurisprudentiae (Am ster dam, 1839) of Cornelis Anne den Tex,
pro fes sor at the Athenaeum of Am ster dam. Writ ten in Latin, it
was no doubt a fine spec i men for its day.1

In terms of le gal phi los o phy, this en cy clo pe dia had an anti -
positivist ori en ta tion. It saw no hu man ar bi trari ness in pos i tive
law since it con sid ered pos i tive law to be founded upon nat u ral
law. In this re spect Den Tex was a kin dred spirit of the fa mous
Dutch ju rist Jonas Daniël Meyer2 who wrote on page 225 of his
work Sur la cod i fi ca tion (Am ster dam, 1830): “No leg is la tion ex -
ists that does not rest on the im mu ta ble foun da tions of nat u ral
law; none can ex ist that does not ren der hom age to the prin ci -
ples of eq uity and jus tice, prin ci ples that are im pos si ble to dis re -
gard.”

The en cy clo pe dic-philo soph i cal aim of the work by Den Tex
is ev i dent in the very way it is struc tured. An in tro duc tion about 
the mean ing of gen eral en cy clo pe dia and that of le gal sci ence in
par tic u lar is fol lowed by Part One which treats law and le gal
sci ence in gen eral and then dis cusses the place of le gal sci ence
within the to tal ity of dis ci plines. Part Two enu mer ates the di vi -
sions of le gal sci ence into pri vate law, pub lic law, in ter na tional
law, and the dis ci plines deal ing with the state. Part Three cov ers 
le gal phi los o phy, ac com pa nied by a fun da men tal ex po si tion of
the re la tion ship be tween nat u ral law and pos i tive law. Part
Four sur veys le gal his tory (in the Ori ent and among the Greeks
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and Romans, the Ger manic peo ples, in clud ing Frankish law as
well as Old Dutch law dur ing the me di eval pe riod and later).
Part Five, fi nally, elab o rates on the method of teach ing le gal sci -
ence and the re quire ments a ju rist must meet. As we men tioned, 
this en cy clo pe dia re mained un par al leled in the Neth er lands. As 
in France and Bel gium, the “exegetical school” be fore long (our
cod i fi ca tion dates from 1838) gained the up per hand in our
coun try. With the sys tem atic treat ment of pos i tive law the truly
sys tem atic le gal en cy clo pe dia van ished from the scene.

2.12.1.6 The en cy clo pe dia of le gal sci ence in Bel gium
 un der the su prem acy of the “exegetical school” 

A num ber of le gal en cy clo pe dias ap peared in Bel gium dur ing
the nine teenth cen tury. Writ ten en tirely in a posi tiv ist vein as
“in tro duc tions to le gal sci ence,” their con tent was ar bi trary. In
par tic u lar, laws took cen ter stage: how they come to be and how 
they are re pealed, how they are in ter preted, and so on. The fol -
low ing ti tles can be men tioned: Adolphe Roussel (pro fes sor at
the Free Uni ver sity of Brussels), Encyclopédie du Droit (Brussels,
1843); Par fait Jo seph Namur (pro fes sor at Gent), Cours d’Ency -
clo pédie du Droit ou In tro duc tion générale à l’étude du Droit (Brus -
sels, 1875); O. Orban (pro fes sor at Liège), Cours d’Ency clopédie du 
Droit (Liège, 1893). 

In France, mean while, al though the ju rid i cal en cy clo pe dia of
Hein rich Ahrens was trans lated into French by Anatole Chauf -
fard un der the ti tle L’Encyclopédie juridique (Paris, 1880), no orig -
i nal French en cy clo pe dic lit er a ture to speak of de vel oped dur -
ing the nine teenth cen tury.

2.12.1.7 The re ac tion of the “gen eral the ory of law”
in Bel gium, Swit zer land, and France 

Start ing in 1899, a re mark able re ac tion took place in Bel gium,
Swit zer land and France against the su prem acy of the “exege -
tical method.” In that year Edmond Picard pub lished his note -
wor thy book Le droit pur; cours d’encyclopédie du droit: perma -
nences juridiques abstraites (Pure law; a course in en cy clo pe dia of
law: ab stract ju rid i cal con stants) (Brussels, 1897). It was at this
time that François Gény came out with his ex ten sive work,
Méthode d’interprétation et sources en droit privé positif (In ter pre ta -
tion method and sources in pos i tive pri vate law) 2 vols. (Paris,
1899), in which he launched a gen eral at tack on the posi tivistic
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con cep tion of law. Picard in his book on “pure law” wanted to
in tro duce “a new idea of enyclopedia” on a positivistic foun da -
tion. He meant to have the term stand for a gen eral the ory of law 
in a positi vistic sense: “En cy clo pe dia of law,” Picard writes,
“looks like a syn the sis of the ab stract gen er al i ties in this sci ence,
such as its first prin ci ples, norms, sub strate, sim plest el e ments,
the al pha bet, but then in cap i tal let ters: that which is valid,
which ex ists, the True for all times and all places.” In other
words, en cy clo pe dia of le gal sci ence in the sense of a “pure sci -
ence of law” is con ceived as an “en sem ble of the ab stract ju rid i -
cal con stants.” It be comes iden ti cal to a for mal en cy clo pe dia in
the positivistic sense of a sci ence of the gen eral, con stant, log i -
cal, ba sic con cepts of law which must be united in an ex ter nal
log i cal sys tem at ics. 

The prob lem as for mu lated by Picard closely ap prox i mates
the school of crit i cal pos i tiv ism which we shall dis cuss be low,
but in the fi nal anal y sis Picard re mained caught within the con -
fines of a gen eral the ory of law. 

Picard’s ju rid i cal en cy clo pe dic sys tem is con structed in the
fol low ing way.1 Part One es tab lishes the gen eral char ac ter is tic
by means of which law dis tin guishes it self ex ter nally from other 
“so ci etal” norms. Only the dif fer ence with mo ral ity is in ves ti -
gated. It is found in “so cial con straints,” the co er cive sanc tion of
so ci ety’s power of the sword based on le gal rules. (This typ i -
cally positivistic cri te rion is stripped of all mean ing of law, yet it
is im me di ately forced to ap peal to the mean ing of law be cause
le gal force dif fers from moral force or force in the sense of so cial
in ter ac tion. But as soon as one makes le gal force the cri te rion of
law, one gets caught in a vi cious cir cle, and the ques tion re -
mains: What is the cri te rion of law?) 

Part Two is pre sented as a “de scrip tion of the phe nom e non
of law.” Ap ply ing the cri te rion men tioned, it at tempts to show
that the whole of prac ti cal life has a jural side. For ex am ple: I am
writ ing in my study; this study room is an ob ject of my prop erty
right, just as is my pen and the pa per that I am writ ing on. I
board a street car and by so do ing I en ter into a trans por ta tion
con tract with the trans port com pany, etc. etc. 
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Part Three sets out to give an anal y sis of the anat omy of law,
in which the au thor rep re sents law in its for mal log i cal ab stract
struc ture as an or ganic co her ent whole, as an “en sem ble of ju -
rid i cal con stants.” In or der to des ig nate this for mal sys tem ad e -
quately Picard in tro duces the term juricité be cause the word
droit does not suf fi ciently cover the idea of a sys tem. He dis tin -
guishes dif fer ent phases in the de vel op ment of law, su per im -
posed upon one an other as lower and higher stor eys. 

The phe nom e non of law com prises four phases: 

1) law in its prac ti cal (em pir i cal) phase; 

2) law in its leg is la tive (ra tio nal) phase; 

3) law in its cus tom ary (in stinc tive) phase; 

4) law in its the o ret i cal (sci en tific) phase.

The noumenon of law com prises 

5) law in its the tran scen den tal (in vis i ble) phase, i.e., law in
the ab stract log i cal sys tem of ba sic con cepts (juricité).

Prac ti cal law in its first four phases is then noth ing but the phe -
nom e non (the vis i ble form) of juricité as law’s in vari ant sys tem -
atic noumenon (its in vis i ble log i cal es sence). 

Part Four of Picard’s Le droit pur con tains the clas si fi ca tion of
law, based on gen eral char ac ter is tics of le gal phe nom ena. 

Part Five treats the dy nam ics of law as such, and Part Six deals
with its dy nam ics as an or ganic con fig u ra tion. Part Seven cov ers
law in its tem po ral ity (the evo lu tion or his tory of law). These last
three parts high light law in its dy namic char ac ter, whereas the first
four por tray law with its static, con stant char ac ter is tics. 

In Part Eight, which dis cusses the foun da tions of law, Picard
pays at ten tion to the causes that bring laws into ex is tence. 

In Part Nine, which il lu mi nates the so ci ol ogy of law and the
idea of jus tice, the pur pose of the le gal or der is un der scored. In
fol low ing Emile Durkheim, the pu pil of Comte, Picard de rives
this pur pose from the socio-psy chic drives of the hu man be ing. 

Part Ten sets out to ex plain the method of le gal sci ence. It is
done ac cord ing to the “ab stract con stant pre cepts which de -
serve the qual i fi ca tion en cy clo pe dic.” Ac cord ing to Picard this
en cy clo pe dic method can be ap plied not only to law in its to tal -
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ity but also to each of its sub di vi sions. Civil law, com mer cial
law, crim i nal law, pub lic law, pro cess law, etc., all ex em plify
“ab stract ju rid i cal con stants” which can be treated in a spe cial
ju rid i cal en cy clo pe dia. In deed, it is a com mon view of the
positivistic de fend ers of the idea of an en cy clo pe dia of le gal sci -
ence as gen eral the ory of law that each and ev ery one of the sub -
di vi sions of le gal sci ence con tains a “gen eral part” and that their 
shared ba sic con cepts can be dis tilled by means of an on go ing
pro cess of ab strac tion. Picard calls ju rid i cal en cy clo pe dias small
en cy clo pe dias (“petites encyclopédies”), in dis tinc tion from gen -
eral en cy clo pe dias which he calls large en cy clo pe dias (“grandes
encyclopédies”), and con tends that the sys tem which he has de -
vel oped for the grande encyclopédie can be ap plied in the same
way with re gard to de ter min ing the ab stract con stants in all other 
so cial sci ences such as eth ics, aes thet ics, eco nom ics and the sci -
ence of re li gion: “By call ing at ten tion to these com mon fea tures
in the req ui site pro ce dures of study and re search, one can better
see the place of law in all of life . . .” 

A fur ther elab o ra tion of Picard’s sys tem is found in his sec -
ond en cy clo pe dic work, pub lished un der the ti tle The Con stants
of Law: Mod ern Jural In sti tutes, Philo soph i cal En cy clo pe dia of Law
(Brussels, 1921). 

Also in Swit zer land and France the positivistic con cep tion of
a for mal en cy clo pe dia of le gal sci ence as “pure ju rid i cal sci ence” 
gained ground. It de vel oped by closely ap prox i mat ing the crit i -
cal (neo-Kantian) con cep tion of a “reine Rechtslehre” (pure law
the ory). To be men tioned is Er nest Roguin, pro fes sor of com par -
a tive civil law at Lausanne, with his works La Règle de droit; étude 
de sci ence juridique pure (The rule of law: a study in the pure sci -
ence of law) (Lausanne, 1889) and La sci ence juridique pure (The
pure sci ence of law), 3 vols. (Paris, 1923). Al though not crit i cal in 
the nar row sense of the term, Roguin ar rived at his log i -
cal-math e mat i cal con cep tion of en cy clo pe dia as “pure sci ence
of law” un der the in flu ence of classes with Léon Walras, one of
the main rep re sen ta tives of the ab stract-math e mat i cal school in
the mod ern sci ence of po lit i cal econ omy. Roguin de scribes his
un der stand ing of gen eral the ory of law as fol lows: “At bot tom,
the pure sci ence of law is noth ing but an anal y sis and syn thetic
con struc tion of law based upon the ap pli ca tion of logic.” 
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The first vol ume of Roguin’s work La sci ence juridique pure
com mences with an ex ten sive ex po si tion of the the ory of Aus -
tin, ac cord ing to Roguin the first scholar who man aged to grasp
the “pure sci ence of law.” It is fol lowed by a resumé of his ear -
lier work La règle de Droit (The rule of law). In his new book
Roguin wants to pro ceed in a purely log i cal fash ion, im ply ing
that all the so cio log i cal ex po si tions of his ear lier works ought to
be dis carded. This book be came very fa mous. 

Par tially in debted to the work of Roguin is the In tro duc tion to
a Gen eral The ory and Phi los o phy of Law (Neuchâtel and Paris,
1937; 2nd ed., 1942) by Claude du Pasquier, at the time pro fes sor 
at the Uni ver sity of Neuchâtel. In the gen eral the ory of law, so
he ar gues, law is in ves ti gated from a “purely in tel lec tual van -
tage point.” The log i cal form of a le gal rule is con sti tuted by two
el e ments: its ju rid i cal factuality and its le gal con se quences. Fol -
low ing Roguin, Pasquier de scribes the le gal rule as the “ex pres -
sion of the will that a par tic u lar so cial fact should nec es sar ily
fol low from a par tic u lar so cial ef fect.” 

Pasquier, un like Roguin, is strongly in flu enced in his last
work by the so cio log i cal schools of law. The as sump tion is that
le gal rules orig i nate when cer tain ideas of em u la tion and tra di -
tion are sta bi lized through the laws (the nat u ral in cli na tion)
within a so cial or ga ni za tion. These rules gen er ate re spect for a
so cial power. This so cial power is the con cen tra tion of power in
the hands of a few (the gov er nors). Such a con cen tra tion ap -
pears within ev ery so cial or ga ni za tion. Pasquier de fines law as
“the en sem ble of rules ob tain ing in a so cial group, im posed on
each mem ber by the power which dis poses over pub lic con -
straint” (p. 36). The ideas up held within the so cial group are the
dig nity of the hu man per son, jus tice, the com mon good, and le -
gal se cu rity. These ideas are cor rectly re al ized only when there
is a healthy bal ance be tween the moral and prac ti cal sen ti ments
of gov er nors and judges. In this way Pasquier ties the sta bi li za -
tion of ideas within a so cial or ga ni za tion to mo ral ity, pro vid ing
a ba sis for his self-qual i fi ca tion as an ide al is tic posi tiv ist. 

This con cep tion is un ten a ble and shows a lack of in sight into
the ir re duc ible proper na ture of law. Law is bound to the le gal
power of those who form law. The con cept “so cial power” does
not have a pre cise de lin ea tion and con tains a se ri ous threat to
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law, and the sup port called in from the side of mo ral ity fails to
check this threat. Be cause Pasquier ar gues for a so cio log i cal
foun da tion of law his ap proach ac tu ally falls out side the do -
main of a gen eral the ory of law. 

A to tally dif fer ent spirit is found in the com pre hen sive work
of Ar thur Baumgarten, a pro fes sor in Basel, for merly in Geneva
and Co logne. It is en ti tled The Sci ence of Law and Its Method, 2
vols. (Tübingen, 1920, 1922). Vol ume I con tains the foun da tion.
Vol ume Two con tains an ex ten sive treat ment of cases as well as
a syn op sis of the au thor’s the ory of law. Only in part can this
work be clas si fied with the positivistic “gen eral the ory of law,”
be cause its philo soph i cal ori en ta tion is clearly in flu enced by
mod ern nat u ral law ideas. 

Baumgarten makes a sharp dis tinc tion be tween le gal sci ence
“de lege lata” and le gal sci ence “de lege ferenda.” 

Le gal sci ence “de lege lata” is en tirely con structed as a gen eral
the ory of law in the spirit of Jhering’s con struc tive “Begriffsjuris -
prudenz.” Baumgarten de fends the cre ative power of the log i cal
con struc tion ex ten sively against mod ern at tacks, and he even
wants to pro vide an im proved ver sion of Jhering’s nat u ral-his -
tor i cal method. The method em ployed in or der to es tab lish the
con cept of law is em pir i cal and in duc tive – as cend ing from par -
tic u lar le gal ma te rial to the ab stract gen eral fea tures of law. 

Le gal sci ence “de lege ferenda” (the pol i tics of law) on the
other hand is reck oned by Baumgarten among le gal phi los o phy.
In his le gal phi los o phy he de fends an ide al is tic util i tar ian po si -
tion which he qual i fies as meta phys i cal lib er al ism. So ci ol ogy
and moral phi los o phy should to gether serve as a “meta phys i cal 
foun da tion” of law and the find ing of prin ci ples for leg is la tion. 

Also in his “gen eral the ory of law” proper, the au thor car ries
through his util i tar ian te le o log i cal stand point and in that con -
text warns against an over es ti ma tion of for mal logic in a sys -
tem atic treat ment of law. He says: “In this re gard it is par tic u -
larly our aim to show that the le gal sys tem is de ter mined to a
lesser de gree by the log i cal con cepts of super- and sub-or di na -
tion than by the many pur pose ful re la tion ships of life. We want
to sound the warn ing that harm will be done to the sci en tific en -
ter prise if the ma te rial is di vided and com bined un der

76



formalistic points of view.” That said, Baumgarten’s view of law 
is ut terly in di vid u al is tic. 

In other re spects, too, Baumgarten be trays ten den cies that
are mor al is tic and util i tar ian in na ture. This can be seen, for ex -
am ple, when he re fuses to re duce the con cept of jural norm to a
purely log i cal thought-form and where he re proaches Somló,
de spite great ap pre ci a tion for his work Juristische Grundlehre
(Ba sic ju rid i cal the ory), that he failed to pro vide this the ory with 
an eth i cal foun da tion. 

Baumgarten elab o rates his em pir i cist meth od ol ogy in his Ba -
sic Struc ture of a Ju rid i cal The ory of Method (Bern, 1939). With
more ex ten sive ex pe ri ence, he writes, better con cepts are pos si -
ble. One can for mu late a con cept of law that con tains all the
char ac ter is tics at trib uted to law by ju rists over the course of
time: “Law in the ser vice of an eth i cal pur pose is a pos i tive,
valid or der ing of hu man so ci etal life en com pass ing the most di -
verse do mains.” Law af ter all re ceives its eth i cal ori en ta tion
from the fact that it has to play an im por tant role in the great
work ing com mu nity of free and equal men. Man kind is en route
to this com mu nity. Baumgarten as sumes a force op er a tive in
his tory that will, sim i lar to the mys te ri ous law of ant hills, lead
hu man ity to this com mu nity. Em pir i cism, he thinks, pro vides
the only means to un der stand this jour ney. 

This con cep tion, too, ac tu ally falls out side the scope of the
gen eral the ory of law.1 Among the mod ern lit er a ture the work
of H. Lévy Ullman, pro fes sor at Lille, could be men tioned: El e -
ments d’introduction générale à l’étude des sci ences juridiques [El e -
ments of a gen eral in tro duc tion to the study of the sci ence of
law], 2 vols. (Paris, 1917, 1928). Vol ume I dis cusses the con cept
of law; Vol ume II is en tirely ded i cated to the Brit ish le gal sys tem 
and can be rec om mended as an ex cel lent in tro duc tion to Brit ish
law.
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2.12.1.8 The sit u a tion in the Neth er lands. The idea of an
“In tro duc tion to Le gal Sci ence” in the sense of
a gen eral the ory of law 

Al though we had no com pre hen sive en cy clo pe dias of le gal sci -
ence in the sense of a gen eral the ory of law, a num ber of works did
emerge in our coun try as “In tro duc tions to Civil Law” that were 
en tirely ori ented to this con cep tion. In 1910, Nicolaas Land
(1840-1903) pro vided an In tro duc tion to ac com pany his Com men -
tary on the Dutch Civil Code.1 How ever, mea sured against the
yard stick of a “gen eral the ory of law” this in tro duc tion turned
out to be highly un sat is fac tory. 

Much more is found in the Inleiding tot het Burgerlijk Recht (In -
tro duc tion to civil law), 6 vols. (Haarlem, 1927-1943) by Joh.
Suyling, pro fes sor of civil law in the Uni ver sity of Utrecht.
Suyling pur sued the positivistic stand point to such an ex tent
that he thought he had suc ceeded in free ing his work of “all phi -
los o phy or pseudo-phi los o phy.” The first part of this work in -
deed pro vides a “gen eral the ory of law” with spe cial ref er ence
to pri vate law. 

Pieter van Bemmelen, pro fes sor in Leiden, pub lished his
trea tise on Les no tions fondamentales du droit civil in the Pro ceed -
ings of the Royal Acad emy of Sci ences, Di vi sion of Let ters, new
se ries, I.1 (Am ster dam, 1892). 

Wor thy of men tion, but only to a cer tain ex tent, is the well-
 known work of E. M. (Eduard) Meijers en ti tled Dogmatische
Rechtswetenschap (Sys tem atic sci ence of law) (diss.; Am ster dam,
1903). The au thor de fends his con vic tion that le gal the ory as a
sys tem atic le gal sci ence (in con trast to le gal in ter pre ta tion)
ought to be taken up in a syl lo gis tic gen eral the ory of law. To this
ex tent his work be longs to the positivistic con cep tion of le gal
en cy clo pe dia. For the rest, this work finds its philo soph i cal
foun da tion in a nat u ral is tic doc trine of nat u ral law, to which we
shall re turn be low. 

In 1948 Meijers pub lished his Gen eral The ory of Civil Law. The
first part treats Gen eral Con cepts. Its aim is “to for mu late the gen -
eral con cepts of civil law as a sys tem atic prob lem, to re duce the
ques tion re gard ing the gen e sis, ex is tence and ter mi na tion of
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dis tinct con fig u ra tions of law to is sues of or der ing given le gal
ma te rial, and fi nally to show that the con cept of a le gal ob li ga -
tion, for merly con sid ered to be the nu cleus of law, is ac tu ally
con sti tuted by many other el e ments.” Un like to day’s positi -
vists, Meijers does not base law upon the will of the state, since
he takes the jural to be the rules ac cord ing to which the gov ern -
ment – and in par tic u lar the judge – should ori en tate them -
selves. The gen e sis of law is no lon ger in ves ti gated. Meij ers only 
re marks that there is no a pri ori dif fer ence be tween the eth i cal
norm and the le gal norm. The ques tion when a le gal norm is at
stake is purely sys tem atic in na ture. It is re ward ing to speak of a
le gal norm only when a suf fi cient num ber of cases is avail able in 
ju ris pru dence. 

In this con nec tion we have to men tion, though with the same
res er va tion, the work of A. A. H. (Teun) Struycken, The Con cept
of Law (diss.; Leiden, 1903).1 In his In tro duc tion the au thor dis -
tin guishes sharply be tween the why (or whereto) and the how,
i.e., be tween le gal phi los o phy and the gen eral the ory of law.
The for mer ad dresses the ques tion about the pur pose of the le -
gal or der and aims at a com pre hen sive un der stand ing and de -
lim i ta tion of the idea of law. The lat ter ex am ines the con crete
shape of law and the con cept of law, the rec og ni tion and proper
de scrip tion of its gen eral form of ap pear ance. As such, this dis -
tinc tion is cer tainly not positivistic, since pos i tiv ism, as we have
seen, iden ti fies le gal phi los o phy and gen eral the ory of law
(Aus tin, Mer kel, and oth ers). How ever, the po si tion of Struyck -
en is not quite clear, be cause he leaves open the ques tion
whether or not le gal phi los o phy and the gen eral the ory of law
con sti tute “two forms of in quiry” or whether le gal phi los o phy
in deed en com passes both. 

Struycken’s aim is to dis cover the con cept of law (as dis tinct
from the idea of law) by em ploy ing the method of the gen eral
the ory of law, which with out doubt is in line with a positivistic
ap proach. He de scribes the task of a “gen eral the ory of law” as
fol lows: it “fo cuses upon the con crete le gal ma te rial in which
man kind at tempts to re al ize the idea of law [and] tries, through
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log i cal anal y sis and across all con tin gent and com plex forms of
ap pear ance, to dis cover the ir re duc ible type of le gal rule as the
in dis pens able ba sis of a log i cal schema of gen eral and par tic u lar 
con cepts.” The au thor sharply op poses the the ory of im per a -
tives which de motes sub jec tive right (the com pe tence) to a mere 
re flec tion of the norm.1 In the Neth er lands Struycken’s dis ser ta -
tion ac quired con sid er able au thor ity. 

My es teemed pre de ces sor, the late Pro fes sor Willem Zeven -
bergen, pub lished a For mal En cy clo pe dia of Le gal Sci ence (The
Hague, 1925). He did not be long to the school of a “gen eral the -
ory of law” in the strict sense, be cause his the o ret i cal ap proach
was ori ented to the neo-Kantian crit i cal pos i tiv ism of the Mar -
burg school, though it ab sorbed the “gen eral the ory of law”
while it at tempted to com ple ment the crit i cal stand point of the
ge netic-so cio log i cal view of Beling2 (the the ory of the or der ing
sub ject as the cri te rion for dis tin guish ing be tween na tional le gal 
or ders).

2.12.2 The re vival of philo soph i cal re flec tion within
ju rid i cal positivistic en cy clo pe dic thought.
Crit i cal pos i tiv ism and ju rid i cal en cy clo -
pe dia as “The ory of Le gal Sci ence,” “Pure
The ory of Law,” “Ju rid i cal Meth od ol ogy” 

The in tro duc tion of the gen eral the ory of law as for mal en cy clo -
pe dia of le gal sci ence was merely a tran si tional phase in the gen -
eral re vival of philo soph i cal re flec tion within le gal sci ence. 

Since the end of the nine teenth cen tury an im por tant school
within positivistic le gal the ory, un der the slo gan “Back to
Kant!” fo cused on the crit i cal ques tion, How is le gal ex pe ri ence
pos si ble? It did so by tak ing from Kant’s cri tique of knowl edge
and trans pos ing to le gal sci ence the epistemological dis tinc tion
be tween the tran scen den tal (i.e., a pri ori, uni ver sally valid, log i -
cal) form and the em pir i cal (i.e., the Kantian sen sory) mat ter of
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knowl edge. This move, how ever, con tra dicted Kant’s own epis -
te mol ogy which rig or ously re stricts sci ence to the ex pe ri ence of
na ture and which, once thought through con sis tently, can not al -
low for the pos si bil ity of sci en tific knowl edge of nor ma tive le gal 
phe nom ena. For Kant, law as norm be longs to the su pra-sen -
sory do main of the idea (the noumenon) which can there fore not
be ex pe ri enced or sci en tif i cally known, but only be lieved. 

Rudolf Stammler (1856-1938), who taught civil law and le gal
phi los o phy in Halle (af ter 1916 in Berlin), cer tainly was the first
to try and ap ply Kant’s cri tique of knowl edge to le gal sci ence.
His aim was to de duce the a pri ori nec es sary thought-forms of
le gal-sci en tific think ing (as op posed to nat u ral-sci en tific think -
ing) in a sys tem atic an a lyt i cal way.1 The aim was no lon ger to re -
cover the fun da men tal con cepts of law by means of an ever in -
creas ing form of ab strac tion from the pos i tive em pir i cal le gal
ma te rial (as at tempted in the gen eral the ory of law). Rather, the
con cept of law, in clud ing all the req ui site uni ver sally valid ba sic 
con cepts pre sup posed in it, was to be gen er ated through a crit i -
cal ap ri or is tic in ves ti ga tion into the uni ver sally valid tran scen -
den tal-log i cal thought-forms which ul ti mately make pos si ble
all le gal ex pe ri ence. Af ter all, the “gen eral con cepts” of the gen -
eral the ory of law ac quired through ab strac tion are in deed ex -
clu sively em pir i cal in na ture, de rived from le gal ex pe ri ence it self. But 
the nec es sary tran scen den tal thought-forms of law are of an a
pri ori char ac ter, pre ced ing all ex pe ri ence. They have to be found 
through crit i cal anal y sis of the forms of our con scious ness,
where we or der all ma te rial of ex pe ri ence in a law-con form ing
way. Al though the term “en cy clo pe dia” was not em ployed for
sys tem atic in ves ti ga tions such as these, this ap proach gave rise
to an es sen tially crit i cal positivistic con cep tion of for mal en cy -
clo pe dia of le gal sci ence. In this vein Stammler pub lished his ex -
ten sive The ory of Le gal Sci ence (Halle, 1911; 2nd ed., 1923), which
through out has the char ac ter of a crit i cal for mal en cy clo pe dia of
the sci ence of law. 
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1 Aus tin al ready dis tin guished be tween for mal uni ver sally nec es sary le gal
con cepts, with out which no le gal or der could be con ceived, and gen eral le -
gal con cepts which are not nec es sary for a le gal or der. How ever, in his gen -
eral the ory of law Aus tin did not carry this dis tinc tion through and with his 
pu pils it was to tally wiped out. We al ready pointed out that there are af fin -
i ties be tween the crit i cal fram ing of the prob lem and the thought of
Bierling, Picard, Roguin and oth ers.



In flu enced by Stammler is Walther Burckhardt, pro fes sor at
Bern and au thor of The Or ga ni za tion of the Le gal Com mu nity (Zu -
rich, 1927), Method and Sys tem of Law (Zu rich, 1936), and In tro -
duc tion to Le gal Sci ence (Zu rich, 1939). Burckhardt, too, looks at
law as a pos tu late of prac ti cal rea son which has va lid ity in de -
pend ently of em pir i cal (na ture) re al ity. Like Stammler, he dis -
tin guishes sharply be tween a law-con cept and a law-idea
(Rechtsbegriff and Rechtsidee) in the sense that the con cept serves
to con struct the le gal or der log i cally, whereas the idea de ter -
mines the con tent of law. (We shall soon re turn to Stammler’s
view.) 

Burckhardt de fines law as “an or der of bind ing pro vi sions
sub ject to co er cion.” Law binds be cause it is a pos tu late of prac -
ti cal rea son. Un like mo ral ity, law can be en forced, from which it
fol lows that the le gal or der ought to be uni form and with out
any log i cal con tra dic tions, be cause “de mands” that are log i -
cally con tra dic tory can not be en forced at one and the same time. 
This again im plies that law ought to be formed for all le gal sub -
jects by a sin gle agent. Thus the state is seen as the only log i cal
agency to form law. Burckhardt sep a rates the log i cal con struc -
tion of law from le gal phi los o phy which has the task to in ves ti -
gate the law-idea of jus tice, which he calls “eth i cal cor rect ness.” 

Like wise ori ented to the thought of Stammler is Pro fes sor
Giorgio del Vecchio (b. 1878) of the Uni ver sity of Rome, in his
work Lezioni de Filosofia de Diritto (Lec tures on the phi los o phy of
law) (Rome, 1930; 7th ed., 1950). He seeks to merge the Thomist
con cep tion of nat u ral law with the neo-Kantian dis tinc tion be -
tween law-con cept and law-idea. Nat u ral law, how ever, is re -
duced by Del Vecchio to the Kantian rea son-idea of the free au -
ton o mous per son al ity. To in ves ti gate this idea is the deonto -
logical or axiological prob lem of le gal sci ence.1 More over, le gal
phi los o phy has both a log i cal and a phenom-enological prob -
lem. The log i cal prob lem is posed by the task to for mu late the
uni ver sally valid thought-form that makes pos si ble all le gal ex -
pe ri ence; the phenomenological prob lem is posed by the philo -
soph i cal in quiry into the le gal his tory of all hu man ity. This le gal 
phe nom en ol ogy has noth ing to do with Husserl’s mod ern phe -
nom en ol ogy since it is ori ented to the phi los o phy of his tory of
the Ital ian phi los o pher Giambattista Vico (1668-1744). Vico,
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1 [I.e., the task to ex am ine the na ture of jus tice or “the es sence of law as it
should be.”]



pro ceed ing from the the sis that man can know only what is cre -
ated by man, en deav ored to dis cover the the ba sic traits of hu -
man ity through the study of his tory, be cause his tory re veals the
fun da men tal equal ity of the hu man spirit as the source of the
eter nal truths of rea son. 

We next turn to Hans Kelsen, who thinks in the ab stract
logicistic math e mat i cal vein of the Mar burg school of neo-Kant -
ians (Hermann Co hen, Paul Natorp, and Ernst Cassirer).1 Kel -
sen (a pro fes sor in Vi enna and Co logne be fore he went to Berke -
ley) sets for him self a sim i lar task in a strictly positivistic sense
with his so-called “pure the ory of law” which is seen as a crit i cal 
the ory of the “es sen tial con cepts of law” – to be sharply dis tin -
guished from the con cepts di rected to ward the con tent of law.
In this sense Kelsen’s Ba sic Prob lems of Con sti tu tional Law (Tü -
bingen, 1911; 2nd ed., 1923) and his Gen eral The ory of the State
(Berlin, 1925) may in deed be seen as for mal crit i cal en cy clo pe -
dia of le gal sci ence. 

It is im por tant to re al ize that Kelsen in his Gen eral The ory of the
State iden ti fies po lit i cal the ory with le gal the ory, be cause in his
view the state is noth ing but a log i cal sys tem of le gal norms!
Kelsen dis tin guishes him self from Stammler first of all in his
con cep tion of law as norm. Stammler views law as a kind of
con junc tion of pur poses or ends, whereas Kelsen in his method
pur sues the line of the so-called “logic of or i gin,” the gen er at ing
logic (the “Erzeugungslogik” of the Mar burg neo-Kantians)
which in tends to gen er ate the ba sic con cepts of law (cat e go ries)
not as some thing stat i cally given in con scious ness, be cause they
ought to emerge dy nam i cally from the con cept of or i gin.2
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1 Hermann Co hen (1842-1918), pro fes sor in Mar burg; his ma jor work is Sys -
tem der Philosophie, 4 vols. (Berlin, 1902); Paul Natorp (1854-1924), pro fes sor 
at Mar burg; his ma jor works are Die logischen Grundlagen der exakten Wis -
sen schaften (The log i cal foun da tions of the ex act sci ences) (Leip zig, 1910)
(writ ten in a very lu cid style), So cial Ped a gogy (Mar burg, 1898; 4th ed.,
1920); Ernst Cassirer (1874-1945), pro fes sor at Ham burg; his ma jor work is
Das Erkenntnisproblem (The prob lem of knowl edge), 4 vols. (Berlin, 1906-
 1932), which is an ex cel lent his tory of epis te mol ogy and the con cepts of
sub stance and func tion.

2 Kelsen did not ar rive at this po si tion un til 1920, when he pub lished his The
Prob lem of Sov er eignty and the The ory of In ter na tional Law (Tübingen, 1920). In 
his work Ma jor Prob lems of a The ory of the State (Tübingen, 1911) his ap -
proach was still static.



At this point the in flu ence of Leibniz can be seen in this
neo-Kantian school. Leibniz’ lex continui, the law of log i cal con -
ti nu ity in the thought pro cess, ori ented to dif fer en tial and in te -
gral cal cu lus in math e mat ics, is pos ited as the fun da men tal law
of tran scen den tal epistemic logic. Ev ery cat e gory newly ac -
quired through the pro cess of cre ative think ing is treated as a
func tion of those al ready at tained. Along this line of thought an
un in ter rupted log i cal con ti nu ity be tween the cat e go ries can be
ob tained. Kelsen ap plies this method in his Pure The ory of Law.
From the con cept of or i gin, the log i cal le gal norm,1 all other ba -
sic con cepts are de rived as “func tions.” In this way the con cepts
of le gal sub ject, sub jec tive right, le gal per son al ity, and so on, be -
come “func tions” of the pure le gal norm. They are the le gal
norm it self in a par tic u lar (sub jec tive) func tion. Thus, for Kelsen
the en tire sub ject side of the jural sphere is ab sorbed as “func -
tion” into the jural norm (the law-side); the le gal per son be -
comes a sub sys tem of le gal norms, while the state is equated
with the log i cal sys tem of le gal norms. 

In his logicistic sys tem at ics of le gal norms Kelsen took over
the so-called “the ory of lay ers” of his stu dent Adolf Merkl, pro -
fes sor in Vi enna.2 Ac cord ing to this the ory (in the form given to
it by Kelsen)3 the le gal sys tem ought to be cre ated log i cally from
a log i cal orig i nal norm.

Re mark: Kelsen’s “orig i nal norm”

For an ab so lute mon ar chy, for in stance, this orig i nal norm
would read: “Co er cion ought to be ex er cised un der all con di -
tions com manded by the mon arch.” The school of Kelsen ac -
cepts as orig i nal norm for in ter na tional law the norm “pacta sunt 
servanda” (agree ments ought to be kept). In his Gen eral The ory of
Law and State (Cam bridge, Mass., 1945), Kelsen ac cepts the ba sic 
norm of in ter na tional law as the high est norm for the le gal or der 
which over arches na tional le gal or ders as a higher law. With
this stand point he re turns from his ini tial stance in 1920 and af -
ter wards, when he still al lowed for two op tions: le gal sci ence
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1 The log i cal le gal norm is a “pure” thought-form of law: When A . . . then B
ought to be; so, when a fact A oc curs, co er cion ought to fol low.

2 This the ory is de vel oped in Merkl’s works, “Law in the Light of Its Ap pli -
ca tion,” Deut sche Richterzeitung (1917), The Dou ble Face of the Law (Vi enna,
1918), and more ex ten sively in his large work The The ory of Le gal Force De -
vel oped from the Con cept of Law (Leip zig, 1923).

3 Merkl him self does not want to start with a log i cal norm. As the point of
ori en ta tion for his sys tem he pre fers a pos i tive le gal orig i nal norm (such as
the Con sti tu tion



may choose its ba sic norm (Grundnorm) ei ther in con sti tu tional
law or in in ter na tional law; see his The Prob lem of Sov er eignty and
the The ory of In ter na tional Law and his “Re port on in tro duc ing
the in ter nal sys tem of law and in ter na tional pub lic law,” pub -
lished in Recueil des cours de l’académie de droit in ter na tional
(1926), pp. 231-331. The ba sic norm is now: States ought to be -
have as they usu ally be have. The sub se quent “lev els” are in ter -
na tional cus tom ary law and pacta sunt servanda. With this,
Kelsen ac cepts a ba sic norm in which a fact is el e vated to a norm
– which con tra dicts his Kantian sep a ra tion of sein and sollen. In
this work Kelsen de clares him self to be an ad her ent of the gen -
eral the ory of law, which he dif fer en ti ates from phi los o phy of
law and so ci ol ogy of law. He en dorses the an a lyt i cal method of
John Aus tin. 

As a log i cal (not it self pos i tive-le gal) hy poth e sis, this log i cal
orig i nal norm serves to ap pre hend all law based upon it in its
jural na ture. Law is concretized in the lev els of le gal for ma tion:
con sti tu tion, leg is la tion, reg u la tion, con tract, ju di cial sen tence,
ex e cu tion. Ev ery “level” in this dy namic le gal sys tem is le gal ap -
pli ca tion with re gard to the im me di ately higher one and le gal
source with re spect to the im me di ately lower one. In this way a
log i cal-math e mat i cal con ti nu ity is ob tained in le gal sys tem at -
ics. This holds whether pri macy is given, as Merkl does, to con -
sti tu tional law, in which case the orig i nal norm is geared only to
the log i cal sys tem at ics of con sti tu tional law, or whether pri -
macy is given to in ter na tional law. But in both cases, of course, it 
is done at the cost of a rad i cal lev el ing of all struc tural dif fer -
ences within the jural sphere. We shall re turn to this
Stufenbautheorie (the ory of lev els) in our dis cus sion of the prob -
lem of le gal sources.1

Fig ur ing among he best known pu pils of Kelsen, in ad di tion
to Adolf Merkl, are: Al fred Verdross, the au thor of The Unity of
the Jural Worldview on the Ba sis of In ter na tional Law (Tübingen,
1923). Later on, in his Law of Na tions, 3rd ed. (Vi enna, 1955),
Verdross be came an ad her ent of the Thomist doc trine of nat u ral 
law. 

Fe lix Kaufmann, to whom we shall re turn in a later con text. 
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1 Hans Nawiasky, dis cussed ear lier, de fends in the place of Kelsen’s
“Normstufentheorie” an “Ermächtigungs¬stufentheorie” (a the ory of em pow -
er ing lev els). Be cause he takes a le gal norm to be “a pre script for ex ter nal
be hav ior which, when dis obeyed, leads to co er cion or pun ish ment,” he can 
el e vate to norms only pos i tive laws, not le gal ac tions. He there fore as -
sumes that the higher (gen eral) le gal ac tion au tho rizes a lower le gal ac tion,
which ought to agree with the spirit of the higher one.



Fritz Sander, who soon be came the “en fant ter ri ble” of Kel -
sen’s school becaue he strongly op posed his men tor for stick ing
to a nat u ral-law con cep tion of the nor ma tive char ac ter of law.
Sander’s ma jor work, State and Law: Pro le gom ena to a The ory of
Jural Ex pe ri ence, was pub lished in the Wiener staatswissen schaft -
liche Studien, new se ries, vol. 1 (1922). Sander then be came a
mem ber of the so cio log i cal the ory of law. 

Fur ther names to be men tioned are Fritz Schreier, J. L. Kunz,
and in part also Alf Ross in his well-doc u mented work The ory of
the Sources of Law (Vi enna, 1929). Ross also switched to a dif fer -
ent school, namely that of the so-called re al is tic school, which
counts many sup port ers in Amer ica (dis cussed be low); see his
work A Text book of In ter na tional Law: Gen eral Part (Stuttgart,
1947). 

Maurits van Praag, in his work A Gen eral The ory of Law
(Alphen aan den Rijn, 1949), is a fol lower of Kelsen in the Neth -
er lands. Where Kelsen wants to keep all eth i cal-po lit i cal pos tu -
lates out side le gal sci ence, Van Praag sub scribes to an ab so lute
stan dard against which pos i tive law ought to be as sessed,
namely the worth of the hu man per son. He shows a strong in -
flu ence of mod ern ex is ten tial ist phi los o phy (in par tic u lar that of 
Simone de Beauvoir). At the time this em pha sis sur faced par tic -
u larly in the well-known jour nal Zeitschrift für öffentliches Recht
of which Kelsen was the ed i tor. To day, most of these au thors are 
con nected to the con tin u a tion of this jour nal in the Österreich -
ische Zeitschrift für öffentliches Recht, ed ited by Verdross. 

The move ment that has en tered le gal-sci en tific lit er a ture
with the con tri bu tions of Stammler and Kelsen prac ti cally dis -
solved ju rid i cal en cy clo pe dia into a the ory of method for le gal
phi los o phy. The main con cern of these au thors and their stu -
dents is to pro vide a dis tinc tive method by which le gal sci ence
could ac quire a foun da tion to tally dif fer ent from the nat u ral sci -
ences (in the case of Stammler the method was for mal te le o log i -
cal, in the case of Kelsen it was a norm-log i cal method). 

2.12.3 Somló’s “fundamental juristic theory.” Genetic
 positivism 

A spe cial place must be re served for the work Juristische Grund -
lehre by the Hun gar ian pro fes sor Fe lix Somló (1873-1920). The
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book came out in Leip zig in 1917 and a post hu mous edi tion was 
pro vided by Jul ius Moór ten years later. 

In this work Somló in deed pres ents a for mal en cy clo pe dia of
le gal sci ence which in a fash ion treats the for mal ba sic con cepts
of sys tem atic le gal sci ence. He makes a sharp dis tinc tion be -
tween his “fun da men tal the ory” and the “gen eral the ory of
law.” He elab o rates Aus tin’s dis tinc tion be tween “nec es sary
for mal con cepts” and “gen eral con cepts of con tent” – a dis tinc -
tion not car ried through by the Brit ish au thor him self. As he
does so, Somló co mes very close to the criticistic stand point. 

How ever, Somló can not be counted as a mem ber of the crit i -
cal school, be cause he wants to de mar cate the con cept of law not 
through crit i cal but through em pir i cal-ge netic at trib utes (the au -
thor ity pos ited by law as fac tual or i gin) whereby he shades off
into the mindset of nat u ral is tic so ci ol ogy. Withal, Somló is
strong ly in flu enced by Aus tin, and his book has gained much
prom i nence in mod ern le gal en cy clo pe dic lit er a ture. 

2.12.4 The natural-law reaction to the positivist 
conception of legal science. Legal science as 
a theory of what exists prior to positive law.
The distinction between legal science and
juristic method 

Fi nally, within the le gal en cy clo pe dic lit er a ture there emerged a 
strong re ac tion to pos i tiv ism as such, ac com pa nied by the de sire
to bind the “ma te rial con tent of law it self” (which pos i tiv ism
had sur ren dered to the ar bi trari ness of the for mer of law) to nec -
es sary, nat u ral-law fac tors or ba sic prin ci ples. In this sense men tion
is made of a “mod ern re nais sance of nat u ral law”!1

The move ment is com bined with a crit i cal at ti tude to wards
the positivistic con cep tion of the sci en tific sta tus of le gal sci -
ence. It is gen er ally felt that, as a re sult of the positivistic absolu -
tization of the for ma tive hu man will, the law-con cept has been
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1 The term ‘nat u ral law’ is taken here in a very broad sense in or der to cap -
ture any ori en ta tion that pro ceeds from a foun da tion for law that is deeper
than pos i tive leg is la tion. The lat ter is what is absolutized by pos i tiv ism.
[Dooyeweerd was the su per vi sor of the dis ser ta tion by Hendrik Jan van
Eikema Hommes (1930-1984), who even tu ally suc ceeded him in the chair
of le gal phi los o phy at the Free Uni ver sity. The study by Hommes re ceived
a cum laude and was en ti tled Een nieuwe herleving van het natuurrecht [A
new re vival of nat u ral law] (Assen, 1961).



eroded in such a way that a gen u ine sci ence of law is made im -
pos si ble. 

In the prac tice of law the new school has won the day with a
less re stricted at ti tude of the judge to wards the law. The idol a -
try of laws as fault less sources of law, so char ac ter is tic of the ini -
tial pe riod fol low ing cod i fi ca tion and which, as we saw, led to
the rise of the strict, positivistic “exegetical school,” even tu ally
paved the way for a more crit i cally at tuned at ti tude. The cir -
cum stances them selves brought this about. Just af ter the cod i fi -
ca tion, the le gally cod i fied law largely suited his tor i cal de vel op -
ments, but as ac tual de vel op ments con tin ued, many le gal stip u -
la tions be came out dated yet were not amended. As well, many
short com ings in the cod i fi ca tion be came ev i dent, gen er ated by
new le gal needs. In these in stances le gal prac tice had to help it -
self by go ing be yond the law or even con tra dict ing it (al beit
with re spect, usu ally, for the let ter of the law). This de vel op -
ment by it self stim u lated the re nais sance of nat u ral law, just as
this re nais sance in turn had a stim u lat ing ef fect upon sub se -
quent le gal de vel op ments. 

2.12.5 Metaphysical schools of natural law in France 

The as sault on pos i tiv ism in France was launched by Charles
Beudant in his well-known book The State and the Rights of the In -
di vid ual (Paris, 1870; 2nd ed., 1891). See also Jo seph Charmont,
The Re nais sance of Nat u ral Law (Paris, 1910). Stud ies in the field of 
le gal en cy clo pe dia saw a re turn to a pre-pos i tive nat u ral-law
foun da tion of law. Well-known are the works of François Geny,
Method of In ter pret ing the Sources of Pos i tive Pri vate Law (Paris,
1899; 2nd ed., 1919) and The Sci ence and Tech nique of Pos i tive Pri -
vate Law, 4 vols. (Paris, 1915-1925). Geny’s “nat u ral law” is no
lon ger the old ra tio nal ist ver sion based on the sup posed ab so -
lute sov er eignty of math e mat i cal thought. His con cep tion of le -
gal sci ence is, in part at least, ori ented to Henri Bergson’s irra -
tionalist phi los o phy of life. This phi los o phy be lieves it takes
hold of true re al ity (taken by Bergson in an ir ra tio nal psycho -
logistic sense) – of the very stream of life (durée, élan vi tal, the
“noumenon” be hind the phe nom ena) – by way of im me di ate,
sub jec tive (non-objectifying) psy chic feel ing. The in tel lect, with
its law-conformative math e mat i cal thought-forms, can only
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gen er ate an in tel lec tual il lu sion which merely fa cil i tates man’s
bi oti cal ad ap ta tion to his mi lieu. 

Geny wants to break with the dom i nant for mal-log i cal me -
thod of in ter pre ta tion, which ap peals to the law as the sole suf fi -
cient le gal source. He re gards laws merely as im per fect em pir i -
cal ex pres sions of a gen u ine higher law, which has to be re cov -
ered from so ci ety’s laws and hu man con scious ness. Le gal sci -
ence, which Geny (like Stammler) dis tin guishes sharply from le -
gal tech nique that is di rected to wards pos i tive law, has the task to 
find this higher su pra-pos i tive law (“droit na tu rel”), which has
to be ap plied when ever pos i tive law shows short com ings. 

Thus for Geny “free sci en tific re search” (le li bre re cher che
scien tifique) be comes a sub sid iary (nat u ral-law) ma te rial source
of law,1 next to pos i tive laws and cus toms as for mal sources (the
va lid ity of such laws and cus toms de pends upon their form and
not upon ma te rial prin ci ples). But le gal sci ence can not de duce
this higher law from math e mat i cal thought along the lines of a
ra tio nal is tic nat u ral law. Ac cord ing to Geny, the sci ence of law,
be sides in vok ing rea son and so cial facts, has to ap peal to in tu -
ition and faith as the deeper stems of knowl edge. It has to dig up 
those le gal prin ci ples from the depths of im me di ate feel ing; they
do not flow from the ra tio nal and fac tual data. 

Le gal sci ence, there fore, has to un cover what is given in law,
in de pend ent of hu man ar bi trari ness. Geny be lieves that this
given can be re duced to four ba sic forms: the real data (the so ci -
etal re la tion ships, the na ture of things); the his tor i cal data; the
ra tio nal data (ra tio nal nat u ral law, rea son, among which Geny
reck ons the pro hi bi tion of in cest and the sta bil ity and du ra bil ity
of the mar i tal re la tion ship), and the ideal data that have to be
dug up in tu itively from the depths of peo ple’s re li gious faith
and con science (for ex am ple, the prin ci ple of mo nog amy and
the fun da men tal in dis sol u bil ity of mar riage). 

Geny’s view of so ci etal re la tion ships and the na ture of things 
is con ceived in terms of a nat u ral is tic so ci ol ogy. He pro ceeds
from the pos tu late that “so ci etal re la tion ships carry within
them the con di tions of their equi lib rium and them selves re veal,
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1 Geny also re gards as sources of law the the o ret i cal views of uni ver -
sity-trained law yers as well as le gal prac tice (des ig nated as “au thor ity”
when it is youn ger and “tra di tion” when it is older than the Code cvil).



so to speak, the norm that must gov ern them.” In other words,
the sub jec tive re la tion ships of so ci etal life con tain, ac cord ing to
Geny, their norm within them selves, just as is the case with the
law-con for mity of nat u ral facts. Geny’s nat u ral law would
there fore syn the size an ide al is tic meta phys ics and a nat u ral is tic 
so ci ol ogy. 

In con tra dis tinc tion from what is given – from what is to be
in ves ti gated by le gal sci ence – Geny pos its the con struc tive el e -
ment, i.e., that which is ar bi trary in pos i tive law, for ex am ple
stip u lat ing a term of 5 or 10 years for pe ri ods of pre scrip tion, or
21 for a per son’s com ing of age. These things are stud ied by le -
gal tech nique and im ply, says Geny, a de lib er ate de for ma tion of 
re al ity. He takes the con struc tive el e ment in a broad sense, since 
it also in cludes con cepts such as “le gal per son” and “sub jec tive
right.” It should be noted that Geny does not rise above pos i tiv -
ism in all re spects, be cause he con sid ers the va lid ity of pos i tive
stat ute laws to be based upon their leg is la tive form quite apart
from their con tent. It is a po si tion that con ceals an un re solved
du al ism in Geny’s con cept of law, a con cept that dis solves it self.
We shall re turn to this is sue in our dis cus sion of the prob lem of
le gal sources.

The meta phys i cal school of nat u ral law in mod ern French
and Bel gian en cy clo pe dic lit er a ture also in cludes neo-Thom ism
(cf. Chap. 2, § 2 be low) which seeks to adapt the nat u ral law the -
ory of Thomas Aqui nas to mod ern cir cum stances.1 An im por -
tant rep re sen ta tive of this school is Geor ges Renard, like Geny a
pro fes sor at the Uni ver sity of Nancy. He is the au thor of Philo -
soph i cal In tro duc tion to the Study of Law, 4 vols. (Paris, 1924-1928).
Vol ume I deals with Law, Jus tice and the Will; Vol ume II deals
with Law, Logic and Com mon Sense; Vol ume III elab o rates on Law, 
Or der and Rea son; Vol ume IV in tro duces the sub ject The Value of
Laws: A Philo soph i cal Cri tique of the Idea of Law. Why and How We
Are to Obey the Law. 
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1 Geny, too, ap peals to Ar is totle and Aqui nas as he de scribes “jus tice as
such,” jus tice as the high est le gal prin ci ple. How ever, in es sence his the ory
of nat u ral law, which aims at a syn the sis be tween his nat u ral-sci en tific con -
cep tion of so cial law ful ness and his ab so lute, meta phys i cally con ceived, le -
gal ideas, is not ori ented to Thom ism, be cause the lat ter has a ra tio nal is tic
bent, whereas Geny’s thought is irrationalistic.



Af ter this, the first vol ume of a new work by Renard came
out en ti tled A The ory of In sti tu tions: Es say in Ju rid i cal On tol ogy
(Paris, 1930). Fol low ing Thomas Aqui nas, this work at tempted
in a quite re mark able way to main tain the in sti tu tional or or ga -
nized le gal com mu ni ties on a nat u ral-law ba sis against the su -
prem acy of the idea of a so cial con tract. 

Julien Bonnecase, a pro fes sor at Bor deaux, should also be
counted as be long ing to the meta phys i cal school of nat u ral law.
In his work In tro duc tion to the Study of Law (Paris, 1926; 2nd ed.,
1931) he wants to ground law in a ra tio nal meta phys i cal nat u ral
law com bined with an em pir i cal so cio log i cal fac tor. 

2.12.6 The sociological school of natural law in France 

 In con trast to the meta phys i cal ori en ta tion of the school of nat u -
ral law, a psychologistically in clined his tor i cal-so cio log i cal di -
rec tion es tab lished it self in both France and Bel gium. Its leader
in France was Ray mond Saleilles. In his study of 1902 on “The
His tor i cal School and Nat u ral Law,” pub lished in the Re vue
trimestrielle de droit civil, he on the one hand de manded a his tor i -
cal-so cio log i cal method and on the other de fended the va lid ity
of a nat u ral law with vary ing con tent (in tro duced by Stammler).
This “socio-psy cho log i cally” con ceived nat u ral law does not
have a fixed con tent, but var ies in time and place, in keep ing
with the “col lec tive con science” – the peo ple’s “sense of jus -
tice.” Ac cord ing to Saleilles the judge may ap ply this ab so lutely
rel a tiv is tic “nat u ral law” only when it has objectified it self in
one of the fol low ing three forms: (1) in le gal prin ci ples, con -
structed anal o gously to pos i tive law; (2) in the “con science col lec -
tive” – in what peo ple feel would be just; (3) or, fi nally, in the
“droit comparé,” that is, in the co her ence be tween given so ci etal
re la tion ships and the le gal or der, as es tab lished by com par a tive
le gal sci ence. 

One mem ber in par tic u lar of the school founded by Saleilles
in France is Edouard Lam bert, who in his large work Stud ies in
Com mon Law Leg is la tion (Paris, 1903) struck out for a pos i tive
em pir i cal so ci ol ogy as a sub sti tute for a meta phys i cal nat u ral
law. This au thor uses the term “le gal sci ence,” ac cord ing to
French us age, to re fer to “the art of law” that ap plies le gal sci -
ence to the prac ti cal for ma tion of law, the pol i tics of law. In this
school the nat u ral-sci en tific en cy clo pe dic con cep tion of so ci ol -
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ogy founded by Comte dom i nates com pletely. The au thor
wants to dis cover norms for fram ing laws on the ba sis of em pir i -
cal so cio log i cal re search and finds the method of le gal com par i -
son quite ap pro pri ate for this pur pose. The above-men tioned
work also con tains an ex ten sive ac count of the sources of law, in
par tic u lar a sec tion of cus tom ary law. In line with the Brit ish
the ory the au thor views cus tom ary law as cre ated by ju ris pru -
dence, as “judge-made law.” 

Fi nally, we have to men tion Léon Duguit as an ad her ent of
the so cio log i cal school of nat u ral law in France. Duguit is a stu -
dent of the so ci ol o gist Durkheim and rep re sents syn di cal ist ic le -
gal phi los o phy and the ory of con sti tu tional law. From the two
fun da men tal “so cial” laws, di vi sion of la bor and sol i dar ity (view -
ed as laws of na ture), he de rives all le gal norms ac cord ing to
their con tent. Of the en cy clo pe dic works of this au thor the first
vol ume of his Trea tise on Con sti tu tional Law, 2 vols. (Paris, 1921;
3rd ed., 1927) ought to be men tioned. It con tains a com plete le -
gal the ory and po lit i cal the ory. His rel e vant smaller works are
The State: Ob jec tive Law and Pos i tive Law (Paris, 1901) and So cial
Law, In di vid ual Law and the Trans for ma tion of the State (Paris,
1908). 

In the foot steps of Comte, Duguit de nies on prin ci ple the ex -
is tence of “sub jec tive rights,” which he calls meta phys i cal con -
cepts. He wants to speak only of so cial du ties and so cial func tions.
In a rad i cally nominalistic, in di vid u al is tic view of re al ity1 he de -
nies the re al ity of all or ga nized com mu ni ties and leaves room
only for those so cial re la tions in which in di vid u als par tic i pate.
A “com mu nal bond” is dis qual i fied by him as a “meta phys i cal
con cept,” one that has to be elim i nated by a so ci ol ogy ori ented
to “ex pe ri ence.” As a re sult, the state as an or ga nized com mu -
nity is ex plained away as the mere factuality of pow er ful in di -
vid u als (gouvernants) who suc ceed in su per im pos ing their will
upon the weaker ones (gouvernés). How ever, the dic tates of the
gouvernants do not con sti tute law; they can lay claim to va lid ity
only if their con tent is de rived from ob jec tive le gal norms that
hold equally for all in di vid u als. These ob jec tive le gal norms
orig i nate from the so cial laws of di vi sion of la bor and sol i dar ity
which are at the same time the source of eco nomic and moral
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norms. The le gal rule dif fers from the other so ci etal norms sim -
ply through peo ple’s sense of jus tice (“le sen ti ment de la jus tice”). 

Duguit dis tin guishes these nor ma tive, pre-pos i tive le gal rules
sharply from the tech ni cal, con struc tive rules that are cre ations of
pos i tive law and ought to be founded upon the nor ma tive ones.
Duguit is a socio-psy cho log i cal rep re sen ta tive of the mod ern doc -
trine of the sov er eignty of law. 

To be men tioned as well is the Rus sian-French so ci ol o gist
Geor ges Gurvitch. His the ory of “faits normatifs” (nor ma tive
facts) is worked out in his study The Idea of So cial Law (diss.,
Univ. of Paris, 1931) and in Le gal Ex pe ri ence and a Plu ral ist Phi los -
o phy of Law (Paris, 1935).

In his con cep tion of hu man knowl edge Gurvitch is in flu enced 
by Henri Bergson. He dis tin guishes sci en tific knowl edge
strictly from the im me di ate in tu itive ex pe ri ence of re al ity,
which ought to be the root of all sci en tific knowl edge. Le gal sci -
ence, too, takes its point of de par ture in this dis tinc tion. Phi los o -
phy of law, so ci ol ogy of law, and pos i tive le gal sci ence il lu mi -
nate dif fer ent sides of le gal ex pe ri ence and must work to gether
con stantly in or der to ar rive at proper re sults. The im me di ate in -
tu itive ex pe ri ence of law is pos si ble through the “faits normatifs”
(by which Gurvitch means “so ci etal facts” like com mu nity, fam -
ily, trade un ion, in ter na tional com mu nity, and so on) in which
val ues are re al ized, with the re sult that these nor ma tive facts im -
press them selves upon peo ple’s con scious ness by an im per -
sonal “qual i fied au thor ity.” The nor ma tive facts are pri mary
sources of law. Next to these we find the sec ond ary sources of
law which af firm the nor ma tive facts in a tech ni cal mode of ac -
tion (for mal pos i tive law). To this cat e gory be long, ac cord ing to
Gurvitch, law, stat ute, cus tom, agree ment, and so on. They con -
tain pos i tive law only in so far as they bring to ex pres sion these
nor ma tive facts. 

Here the in flu ence of Duguit be comes ev i dent. The mul ti plic -
ity of nor ma tive facts leads to a plu ral is tic con cep tion of law.
This plu ral ity dis plays two di rec tions: on the one hand there is a 
mul ti plic ity of as pects in which the im me di ately ex pe ri enced
idea of jus tice is re vealed “in the rich ness of its in fi nite to tal ity,”
and on the other hand there is a mul ti plic ity of so cial groups
who know their own im me di ate ex pe ri ence of law. “All law is
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but an at tempt at re al iz ing one of the mul ti ple as pects of jus tice
in the most di verse and var ied mi lieus.” 

In Gurvitch’s con cep tion of “nor ma tive facts” as im per sonal
ob jec tive facts with so cial au thor ity in spired by val ues or ideas,
the in flu ence of the fa mous French so ci ol o gist Maurice Hauriou
is clearly in ev i dence. Hauriou de vel oped a “the ory of in sti tu -
tions” which re gards them in a neo-Pla tonic sense as su pra-tem -
po ral ideas that are re al ized in the so ci etal re la tion ships be -
tween in di vid u als through work ing ideas (idées d’oeuvre) which
ex ert a psy cho log i cal in flu ence upon an elite group of en tre pre -
neurs who are moved to give con crete shape to these ideas. Via
these work ing ideas the in sti tu tional ideas are in cor po rated
within hu man so ci etal re la tion ships.1

2.12.7 The metaphysical natural law school in Belgium 

Dur ing the first half of the 20th cen tury the meta phys i cal school
of nat u ral law gained wide sup port in Bel gium. Ac cord ing to
Bonnecase,2 this sup port marks a sharp de cline of the posi tiv ist
school, rep re sented on the one hand by Laurent and on the
other by Picard. The main rep re sen ta tives here are Jean Dabin,
Phi los o phy of the Pos i tive Le gal Or der (Paris, 1929) and Jacques
Leclercq, Les sons from Nat u ral Law, 4 vols. (Namur, 1927-1932);
vol. I deals with “The Foun da tion of Law and So ci ety” and vol.
II with “The State or Pol i tics.” Both au thors, in link ing up with
Thomas Aqui nas, ad here to a meta phys i cally con ceived mor al is tic
con cep tion of nat u ral law. 

2.12.8 Sociological natural law in Belgium 

This school has two ver sions: (a) one with a psychologistic ori -
en ta tion that chooses as its start ing-point the sense of jus tice of
mass psy chol ogy, rep re sented chiefly by Geor ges Cornil, Pri -
vate Law: An Ac ces si ble Es say into the So ci ol ogy of Law (Paris, 1924); 
and (b) one with a ma te ri al is tic ori en ta tion, rep re sented chiefly
by Henri de Page, On the In ter pre ta tion of Law: Con tri bu tion to the
Quest for a Method and Cur rent The o ries, 2 vols. (Brussels, 1925).

In a deeper sense, this en tire so cio log i cal school of nat u ral
law is ori ented to Auguste Comte’s en cy clo pe dic con cep tion of
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2 See Julien Bonnecase, Problème du droit et sci ence belge du droit civil (Prob -
lems of law and Bel gian stud ies in civil law) (Paris, 1931), p. 304.



so ci ol ogy, in the vari ant given to it by Durkheim’s psychologis -
tic turn. 

2.12.9 Natural law in modern Germany 

In Ger many the mod ern antipositivistic school of nat u ral law in
en cy clo pe dic lit er a ture ex hib its an enor mously var ie gated
num ber of cur rents and stand points, which may be dis tin g uish -
ed chiefly in ide al is tic and nat u ral is tic schools.1 

2.12.9.1 The ide al is tic schools 

The first to be counted as be long ing to the ide al is tic2 ap proach is 
the neo-Kantian school.

2.12.9.1.1 Rudolf Stammler

Al though ear lier we iden ti fied this au thor as a crit i cal posi tiv ist
in his con cept of law, Stammler stands for a nat u ral-law ori en ta -
tion in his con cep tion of the cri te ria em ployed in as sess ing pos i -
tive law. He dis tin guishes sharply be tween a con cept of law or
law-con cept (Rechtsbegriff), which con sti tutes the for mal log i cal
thought-con di tion for all le gal ex pe ri ence, and an idea of law or
law-idea (Rechtsidee), through which we as sess the con tent of
pos i tive law as be ing just or un just. Stammler too thinks we can
grasp the law-idea in a for mal-crit i cal way as the a pri ori log i cal
con di tion for the as sess ment of law. How ever, he fills it with the 
con tents of the hu man is tic ideal of per son al ity: the hu man per -
son as the “freely will ing”3 per son (the will di rected to wards the 
idea as ul ti mate pur pose) that must never be con ceived as a
means for other pur poses, but only as an “end in it self”! The
law-idea for Stammler is, in line with Kant, a per pet ual task for
pos i tive law, which, be ing tem po ral em pir i cal law, will never be 
able to ful fill this task ad e quately. It func tions like the polestar
for the nav i ga tor: it only points in the right di rec tion but does
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1 An ex cel lent over view of Ger man schools of le gal phi los o phy is Karl
Larenz, Con tem po rary Le gal and Po lit i cal Phi los o phy (Berlin, 1931); 107 pages.

2 I.e., based on an absolutization of nor ma tive rea son-ideas.
3 For Stammler the will is nei ther psy cho log i cal nor nor ma tive, since it is a

thought-cat e gory with the aid of which the (psy chic) con tents of con scious -
ness is or dered in the form of the means-end re la tion ship. In con trast,
natu106ral sci ence or ders it in the form of the cause-ef fect re la tion ship.
Along this line of ar gu ment Stammler de fines his law-con cept as the “in vi -
o la ble sov ereign bind ing will.” For him, “freely will ing” is ac tion “ac cord -
ing to the idea di rected to wards the end as ul ti mate pur pose.”



not pro vide the em pir i cal goal. Keep in mind, how ever, that for
Kant the idea (as norm) is not a the o ret i cal con cept that gen er -
ates knowl edge, but a prac ti cal prin ci ple for ac tion. Stammler,
by con trast, sees in the law-idea a reg u la tive prin ci ple that es -
tab lishes unity in the con tents of le gal norms by fo cus ing them
upon the fi nal end. 

From this law-idea Stammler thinks he can de rive, in a log i -
cal-an a lyt i cal man ner, var i ous ba sic prin ci ples which in a for -
mal sense dis play the char ac ter of nat u ral law. Their con tent is
sup plied only by the historico-eco nomic ma te rial of ex pe ri ence.
If pos i tive law wants to qual ify as just law it has to sat isfy this
ma te rial. 

Stammler calls this “nat u ral law with vary ing con tent” and
as signs an im por tant func tion to it in the gen eral for ma tion of
law and in the in ter pre ta tion of pos i tive law in or der to sup ple -
ment la cu nae. Pos i tive law it self also re fers to these prin ci ples of 
nat u ral law with ex pres sions such as eq uity, good faith, bona
mo res, and so on. Stammler ar rives at this idea be cause ac cord -
ing to him pos i tive law is “a com pul sive striv ing to wards what
is just.” 

Stammler de vel oped his the ory of for mal nat u ral law in a
sep a rate work en ti tled The Doc trine of Ap pro pri ate Rights (Berlin,
1902; 2nd ed., 1926), the fi nal sec tion of which he called “Praxis,”
cit ing nu mer ous in stances from case law. His en tire crit i cal le gal 
sys tem is de vel oped in his work of 1911 cited ear lier, The ory of
Le gal Sci ence, and also in his Text book for Le gal Phi los o phy (Berlin,
1923; 3rd ed., 1928). The first large work in which he de vel oped
his ideas in the phi los o phy of law bore the ti tle Eco nom ics and
Law ac cord ing to the Ma te ri al ist Con cep tion of His tory (Berlin, 1896;
4th ed., 1921). This work con tained a prin ci pled cri tique of the
Marx ist view of law on the ba sis of Kant’s cri tique of knowl -
edge. 

In the field of crim i nal law the well-known pro fes sor Graf Zu 
Dohna ad heres to Stammler’s crit i cal the ory of nat u ral law.
(Com mit this to mem ory!)

With the “law-idea” Stammler wants to re-es tab lish the philo -
sophic-en cy clo pe dic co her ence of law, which through the
“law- con cept” is log i cally sep a rated from other or der ings. He
does this by means of the sys tem of hu man goals and the fi nal
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goal as man kind’s “eter nal task”: the idea of the “freely” or “ap -
pro pri ately will ing.”
2.12.9.2 The Baden school of neo-Kant ian ism

 In the sec ond place men tion is to be made of the ide al is tic Kant -
ian di rec tion within le gal the ory that is ori ented to the Baden or
South-West Ger man school of neo-Kantian phi los o phy: Wil -
helm Windelband (1848-1915); Hein rich Rickert (1863-1936]),
Emil Lask (1875-1915), and oth ers.1

It was Fichte’s phi los o phy of his tory that ex erted a strong in -
flu ence upon this school. It views law nei ther as norm nor as a
fact of na ture, but rather as a syn the sis es tab lished by thought
be tween an em pir i cal na ture re al ity and ab so lute, supratemporal
val ues (in this case: the value of jus tice). The Baden school splits
tem po ral re al ity into a realm of sen sory em pir i cal tem po ral (na -
ture) re al ity (phe nom e non) and a sup posed supratemporal
realm of (not re ally ex ist ing yet valid) val ues (absolutized nor -
ma tive ideas of rea son, like truth, beauty, jus tice, sanc tity, etc.).
The school as sumes the do main of cul ture as a third realm, a
sub jec tive con nect ing link, a syn the sis of thought be tween nat u -
ral re al ity and (non-real) val ues. Here one takes a sub jec tive po -
si tion vis-à-vis val ues. As a con se quence, cul ture can only be
grasped by an in di vid u al iz ing “value-re lat ing” mode of
thought, as op posed to the “blind ness to val ues” pres ent in the
gen er al iz ing nat u ral-sci en tific mode of thought. For the Baden
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1 For the study of this school a good in tro duc tory work is Rickert’s small
book Kulturwissenschaft und Naturwissenschaft [Cul tural sci ence and Nat u -
ral Sci ence] (Tübingen, 1899; rev. ed., 1926). Rickert was a phi los o phy pro -
fes sor at Freiburg and then at Hei del berg. Ma jor works: The Ob ject of
Knowl edge (Tübingen, 1892; 4th ed., 1921); The Lim its of Con cept For ma tion in
Nat u ral Sci ence: A Log i cal In tro duc tion to the His tor i cal Sci ences (Tübingen,
1902; 4th ed., 1921); and Sys tem of Phi los o phy (Tübingen, 1921). Founder of
the Baden school was Wil helm Windelband (1848-1915), an other pro fes sor
at Hei del berg. Ma jor works: Pre ludes: Es says and Ad dresses In tro duc ing Phi -
los o phy (Tübingen, 1911; 6th ed., 1919), writ ten in an eas ily ac ces si ble style;
In tro duc tion to Phi los o phy (Tübingen, 1914; 3rd ed., 1923); and also his ex cel -
lent work His tory of Mod ern Philosophy, 2 vols. (Leip zig, 1880; 3rd ed., 1923).
This work is highly rec om mended as an in tro duc tion to the his tory of mod -
ern phi los o phy in gen eral. Emil Lask (1875-1915), also a pro fes sor at Hei -
del berg, died in ac tion dur ing World War I. His Col lected Works were
pub lished in 3 vol umes (Tübingen, 1923), ed ited by Eugen Herrigel, with a
Fore word by Rickert. Lask also pub lished a work on Le gal Phi los o phy (Hei -
del berg, 1907).



school, cul ture is nat u ral re al ity to which val ues cling (for ex am -
ple, a work of art, a schol arly work, etc.). 

In the case of the Baden school one is jus ti fied in speak ing of
an axiological (i.e., value-ori ented) crit i cism, in op po si tion to
the math e mat i cal logicistic crit i cism of the Mar burg school. The
hu man is tic per son al ity ideal here ac quires pri macy in the field
of the cul tural sci ences and re presses the math e mat i cal nat u ral
sci ence ideal. 

In this way pos i tive law is po si tioned within this third realm
as a cul tural phe nom e non. For this school the con cept of law can
only be un der stood in re la tion to the idea of law (the value of jus -
tice), be cause as a cul tural con cept it can only be con ceived of in
a mode of think ing that re lates nat u ral re al ity to val ues. The
main rep re sen ta tives of this school are Emil Lask, Le gal
Philosophie (Hei del berg, 1907), who strongly em pha sizes the te -
le o log i cal na ture of le gal con cepts; and Fritz Münch, Cul ture and 
Law (Leip zig, 1918). 

Prom i nent in this school as well is Gustav Radbruch (1878-
 1949), pro fes sor in crim i nal law and le gal phi los o phy at Hei del -
berg. He served as a so cial-dem o cratic rep re sen ta tive and as a
min is ter of jus tice dur ing the Great War. His ma jor works in -
clude In tro duc tion to Le gal Sci ence (Leip zig, 1910; 4th ed., 1929 – a
small en cy clo pe dia of le gal sci ence mainly con ceived in a ma te -
rial way and con tain ing an in tro duc tory part which is philo -
sophic in na ture); The Fun da men tals of Le gal Phi los o phy (Leip zig,
1914; 4th ed. by Erik Wolf, 1950). Like Rickert, Radbruch re mains
strictly rel a tiv is tic about de ter min ing the con tents of the val ues
that de pend, ac cord ing to this whole school, upon the ques tion
which value in the realm of val ues is cho sen to be the high est, ab -
so lute value. Al though one’s worldview is not en ti tled to in ter -
vene in the o ret i cal mat ters, it does de ter mine one’s choice of the
high est value. The phi los o phy of law may, in a neu tral and the o -
ret i cal way, in ves ti gate only the log i cal con di tions and con se -
quences of the var i ous stand points with re gard to jus tice, but
the ac tual choice should be left to the faith of ev ery in di vid ual
per son. (In so ci ol ogy it was Max Weber who fa nat i cally pur -
sued the elim i na tion of value judg ments from the o ret i cal
thought.) 

98



Max Ernst Mayer (1875-1924) also had close af fin i ties with
this school. He was a pro fes sor of crim i nal law and le gal phi los -
o phy at Frank furt. His ma jor works are Le gal Norms and Cul tural
Norms (Breslau, 1903) and Le gal Phi los o phy (Berlin, 1922), the
first vol ume in the En cy clo pe dia of Le gal Sci ence ed ited by Eduard
Kohlrausch and Wal ter Kaskel. 

Mayer also wrote an im por tant study on crim i nal law, The
Gen eral Part of Ger man Crim i nal Law (Hei del berg, 1915; 2nd ed.,
1923). This work em bod ies his new cul tural the ory of law in a
(ma te rial) un der stand ing of the con cept of crim i nal il le gal ity.
He called cul ture “re al ity-turned valu able” or “val ues turned
real.” In ad di tion he went be yond the Baden school which ac tu -
ally sees in cul ture merely a sub jec tive mode of view ing, a par -
tic u lar syn thetic thought-form,1 one that does not ac knowl edge
a gen u ine re al iza tion of val ues that has va lid ity. Mayer ap prox i -
mates the spec u la tive meta phys i cal po si tion of Hegel. Un der
the ge neric con cept of cul tural norm he sub sumes the le gal
norms along with the norms of re li gion and mo ral ity, so cial
norms and norms of in ter ac tion, and ac a demic, tech ni cal, mil i -
tary and agrar ian norms. The cul tural norm is de fined by him as 
a pro hi bi tion or a com mand by means of which a so ci ety de -
mands those ac tions that con form to its in ter est. Cul ture it self is
“the em bodi ment of so ci ety re lated to ideas.” The “idea” of cul -
ture is for him the “idea of hu man ity” (the hu man is tic per son al -
ity ideal). This idea re al izes it self within cul tural norms; the le -
gal ide als, as tem po ral man i fes ta tions of the law-idea, are for
Mayer only a con sti tu tive part of the tem po ral cul tural ide als
which are them selves his tor i cal man i fes ta tions that re veal the
uni ver sally valid idea of hu man ity. The law-idea as a uni ver -
sally valid guide line for the for ma tion of pos i tive law, as the
“thought through which the value of law, which can not be
traced back any fur ther and in which the eter nal mean ing of ev -
ery le gal or der ought to be main tained,” is it self iden ti cal with
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1 Ac cord ing to Rickert one can view the same (nat u ral) re al ity from a nat u -
ral-sci en tific and from a cul tural-sci en tific per spec tive. The dif fer ence be -
tween these two modes of view ing lies ex clu sively in dif fer ent di rec tions of
thought, not in re al ity it self. Only dur ing his last phase did Rickert man age
to let go of this criticistic con vic tion.



the idea of cul ture, the idea of hu man ity. By re turn ing to the
pre-pos i tive com plex of cul tural norms Mayer wants to en sure
an ob jec tive and trans-pos i tive con tent to the for mal con cept of
law ful ness and un law ful ness (le gal ity and il le gal ity).1 This ap -
proach, too, is a ques tion of “nat u ral law with vary ing con tent.”
Ac cord ing to Mayer the state can not cre ate cul ture; all it can do
is crit i cally weigh the cul tural norms that are in de pend ent of it. 

The Baden school of neo-Kantians, to which also be longed
Jul ius Binder (in his first pe riod) as well as Wil helm Sauer (in a
slightly broader sense2 thus pos its and un der stands law within
the en com pass ing con text of a philo soph i cal en cy clo pe dia, ori -
ented to so cial cul ture of ab so lute, supratemporal val ues. In ad -
di tion to his above-men tioned gen eral en cy clo pe dic work, Saur
pub lished The Foun da tion of Sci ence and the Ac a demic Dis ci plines
(Berlin, 1926) as well as a Text book of Le gal and So cial Phi los o phy
(Basel, 1929) which serves as a help ful (though some what su -
per fi cial) sur vey of mod ern cur rents in Ger man phi los o phy of
law.3 Later he pub lished a The ory of Ju rid i cal Method (Stuttgart,
1940) and a Sys tem of Le gal and So cial Phi los o phy (Basel, 1949). 

Mov ing to the cen ter of at ten tion at the be gin ning of the 20th

cen tury, also in Ger many, was the ve he ment de bate about the
re la tion ship be tween the judge and le gal sci ence and about the
value of pos i tive law. The au thors just men tioned, work ing
within the cul tural philo soph i cal school along side those who
ad hered to the cur rent of the nat u ral istic so ci ol ogy, played a
prom i nent role in this de bate. Hermann Kantorowicz, Le gal Sci -
ence and So ci ol ogy (Tübingen, 1911), who him self was ori ented to 
the le gal phi los o phy of the Baden school, pub lished un der the
pseud onym Gnaeus Flavius a pas sion ate po lemic with the ti tle

100

1 For ex am ple, in crim i nal law Mayer wants to dis till the ob jec tive con tent of
the con cept “in sult” from the so cial norms which for bid any one from call -
ing a per son an ass or a pig. That would of course erase the bound aries be -
tween the jural sphere and the so cial sphere.

2 In line with Leibniz, Sauer speaks of “value-mo nads.” All sci ence is con sti -
tuted by a cer tain co her ence of value-mo nads.

3 Wil helm Saur was a pro fes sor of crim i nal law and le gal phi los o phy at
Königsberg. He pub lished a very well-known work in the field of pe nal
law, The Foun da tions of Crim i nal Law (Stuttgart, 1919). This work, like his
Foun da tions of Pro cess Law, is fully based on his le gal phi los o phy.



The Strug gle for Le gal Sci ence (1906). In this work, ju di cial con -
struc tion is bound by free, ir ra tio nally con ceived le gal sense. It
is not bound to a law or to log i cal con struc tion. This was also the 
shib bo leth of the nat u ral is tic so cio log i cal school of law. The
main rep re sen ta tives of the “free law move ment” from the le gal
philo sophic school of Baden were Gustav Rümelin (al ready in
his fa mous ora tion of 1885, “Value Judg ments and De ci sions of
the Will”) and the Swiss scholar Karl Wieland in his pub lished
rec to rial ad dress His tor i cal and Crit i cal Le gal Sci ence (Basel, 1910). 
An other prom i nent fig ure in the free law move ment was the
Swiss ju rist Max Rumpf in his book Laws and Judges (Berlin,
1906); Rumpf, like Brütt (The Art of Le gal Ap pli ca tion, 1907), was
ori ented to the phi los o phy of the Baden school.1

2.12.9.2.1 The phenomenological school

In the third place we have to men tion the ex tremely in flu en tial
phenomenological school in Ger many. It is ori ented to the phi -
los o phy of Edmund Husserl, a pro fes sor of phi los o phy in Frei -
burg,2 and his fol low ers. This school has no crit i cal pre dis po si -
tion. It aims, rather, along an in duc tive way and by means of the 
so-called in tu ition of the es sence (“Wesenschau”) to un cover
apiori es sen tial (eidetic) law-con for mi ties in what is given im ma -
nently in hu man con scious ness. 

Husserl re gards phe nom en ol ogy as the en cy clo pe dic philo -
soph i cal ba sic dis ci pline for all spe cial sci ences. Phe nom en ol -
ogy be lieves that it can grasp in an ad e quately eidetic way what
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1 In France, Paul Roubier, a pro fes sor at Lyon, fol lowed the Baden school in
his rather eclec tic work Gen eral The ory of Law: The His tory of the Doc trine of
Law and the Phi los o phy of So cial Val ues (Paris, 1946). The val ues that should
be re al ized by law are le gal se cu rity (put in the fore ground by the for mal,
i.e., positivistic, le gal schools), jus tice (cham pi oned by the ide al is tic
schools), and so cial prog ress (en ter tained by the re al is tic schools). Through
these val ues, law stands in the ser vice of civ i li za tion, which Roubier un der -
stands in the sense of Josef Kohler (see be low). In this re spect he dis tances
him self from the Baden school. In Swit zer land, Os car Adolf Germann, a
pro fes sor in the Uni ver sity of Basel, is also in flu enced by the Baden school;
see his The Foun da tions of Le gal Sci ence (Bern, 1950).

2 Husserl’s ma jor works in clude: Log i cal In ves ti ga tions, 2 vols. (1900-1902);
Ideas Con cern ing a Pure Phe nom en ol ogy (1913); Car te sian Med i ta tions: An In -
tro duc tion to Phe nom en ol ogy (Paris, 1931); and the es say “The Cri sis of Eu ro -
pean Sci ences and Tran scen den tal Phe nom en ol ogy,” Husserliana, vol. VI
(Louvain, 1954). 



is given. It has a strong af fin ity with Plato’s doc trine of ideas.
Ac tu ally, it works with the log i cal prin ci ple of iden tity when it
in ves ti gates what can vary in a given in di vid ual phe nom e non
with out af fect ing its log i cal es sence (eidos). It does not want to
pro ceed in an apriori sys tem atic way, but aims in stead to ad -
vance in a purely de scrip tive mode by strictly hold ing it self to
the phenomenological ex pe ri ence. The phenomenological
school does not want to take this ex pe ri ence in a psy cho log i cal
sense1 since it wishes to elim i nate all meta phys ics. It is in ter -
ested only in the pre sumed factuality pres ent in the act of con -
scious ness, in the con tent of in ten tional acts im ma nent in con -
scious ness, in the ideal “sig nif i cance” or “mean ing” in tended
by con scious ness when it di rects it self to wards a tran scen dent
“Gegenstand” (ob ject). 

The phenomenological method is to tally dif fer ent from the
crit i cal (Kantian) method. Whereas the crit i cal ide al ist sets out
to find the tran scen den tal, uni ver sally valid forms of knowl -
edge edge while con ceiv ing the in di vid ual “Gegenstand” of
knowl edge as be ing nec es sar ily de ter mined by these forms, the
phenomenologist pro ceeds from the par tic u lar “Sachverhalt”
(factuality) and tries by means of anal y sis to trace the es sen tial
law-con for mi ties given in the in ten tional con scious ness. The
phenomenologist does not be gin by ask ing, How is ex pe ri ence
pos si ble? but in stead turns di rectly to the full in ten tional ex pe ri -
en tial con tent in tu itively pres ent in con scious ness, in or der to
come to an in tu itive view of the gen eral es sence of what is in di -
vid u ally given: its ideal struc ture and its “so-sein” (its mode of
ex is tence). 

When this method is ap plied to the field of law the ob ject of
study is not (as is the case with the neo-Kantians) law as a
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1 In both his Log i cal In ves ti ga tions and his Ideas Husserl makes a sharp dis -
tinc tion be tween fac tual sci ences (Tatsachenwissenschaften: the dis ci plines
that con fine them selves to the nat u ral ex pe ri ence) and phe nom en ol ogy as
sci ence of es sences. The lat ter has to pen e trate be hind the nat u ral ex pe ri -
ence (also in the norm-sci ences) by re turn ing to the pure in tu ition of the es -
sence of the phenomenological con scious ness (the pure “I”) which sticks to 
the sub jec tive act of con scious ness and its in ten tional con tent, with out
choos ing a po si tion re gard ing the re al ity or value of the sup posed “Gegen -
stand.” Phe nom en ol ogy calls this ab sten tion of all nat u ral re al ity or value
judg ments the “epochè.”



self-en closed body of pos i tive le gal rules (Rechtssätze), but typ i -
cal le gal phe nom ena such as prom ises, ob li ga tions, prop erty
rights and liens – phe nom ena in which the uni ver sal apriori es -
sence (eidos), the law-conformative es sen tial struc ture, ought to
be traced. 

This phenomenological school in le gal the ory gives shel ter to 
a va ri ety of ac a demic ori en ta tions. It in cludes a rad i cal posi tiv ist 
like Fe lix Kaufmann, whose chief works are Logic and Le gal Sci -
ence (Tübingen, 1922) and The Cri te ria of Law (Tübingen, 1923), in 
which he at tempts to com bine Husserl’s method with Kelsen’s
“Pure The ory of Law.” The school also in cludes ju rists who are
more in clined to pur sue nat u ral law, such as Adolf Reinach, The
Apriori Foun da tions of Civil Law (Halle an der Saale, 1913) and a
scholar like Fritz Schreier, Ba sic Con cepts and Forms of Law (Leip -
zig, 1924) who see log i cal pos si bil i ties in the apriori es sen tial
jural laws from which the framer of pos i tive laws can make a
choice with out be ing strictly bound by them. Ac cord ing to
Schreier the le gal norms are, in their be ing, in de pend ent of the
leg is la tor, though they ac quire pos i tive va lid ity through the me -
di a tion of the leg is la ture. Two other mem bers of the school are
Gerhart Husserl,1 au thor of Le gal Force and Le gal Va lid ity, I (Ber -
lin, 1925), and Wil helm Schapp, au thor of The New Sci ence of Law
(Berlin, 1930). The school has a strict logicist and ra tio nal ist pre -
dis po si tion, but it has never ar rived at any con sen sus. 

Along side the ra tio nal is tic phenomenological line there has
arisen an irrationalistic phenomenological school strongly in -
flu enced by the Ger man his to rian and phi los o pher Wil helm
Dilthey (1833-1911; pro fes sor at Berlin) and his fol low ers (Mar -
tin Heidegger, Theodor Litt, Max Scheler, Eduard Spranger,
Hans Freyer and oth ers). They de mand a so-called “geisteswis -
sen schaftliche” (hu man i ties) method for le gal the ory and po lit i -
cal sci ence, as op posed to the objectifying method of those nat u -
ral-sci en tific dis ci plines that find their field of study in a spa -
tializing nat u ral-sci en tific method. They con ceive the phe no -
menological con scious ness much broader than Husserl did,
who dis solved it into pure thought (the pure “cogito”; com pare
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1 Gerhart Adolf Husserl (18931973) taught phi los o phy at the Uni ver sity of
Kiel and later at the Uni ver sity of Wash ing ton. He was the son of Edmund
Husserl, the founder of phe nom en ol ogy.



Des cartes’ Cogito ergo sum). They take con scious ness in all its
sen si tive emo tional and eval u at ing (spir i tual) func tions. This
school starts from the iden tity of sub ject and ob ject in spir i tual re al -
ity which in line with Dilthey’s thought is brought un der a his -
tor i cal, irrationalistic ba sic de nom i na tor. Its method is di a lec ti -
cal-phenomenological. This is an irrationalist phi los o phy of life. 
It searches for the in di vid ual (sub jec tive) mo ments of the spir i -
tual to tal ity of the phenomenological con scious ness. In this ap -
proach the nor ma tive bound aries be tween the spir i tual law-
 spheres are dia lec ti cally tran scended and lev eled in or der to
sub sume them all un der an his tor i cal so cial ba sic de nom i na tor.
Thus the in ner con tra dic tion is dia lec ti cally sanc tioned. 

This school co mes close again to the his tor i cal di a lec ti cal phi -
los o phy in tro duced by Fichte dur ing his last pe riod and by
Hegel. Un like the His tor i cal School, which saw in or ga nized so -
cial com mu ni ties su pra-in di vid ual re al i ties, each with its own
proper soul or spirit, this school re gards them as spir i tual (his -
tor i cal) re la tion ships that con tinue to find their cen ter in the in di -
vid ual. 

This irrationalistic cur rent has found sup port ers par tic u larly
in po lit i cal the ory. Its ad her ents are also prone to em brace an
irrationalist foun da tion of pos i tive law in the in di vid ual “de ci -
sion” which can not be traced back to gen eral norms. As a con se -
quence they hold, in their con cept of sov er eignty, that the sov er -
eign is el e vated above the law (in par tic u lar Hermann Heller
and Carl Schmidt). A strong ro man tic trait runs though this con -
cep tion of law. The leader of this school is Rudolf Smend, pro -
fes sor of crim i nal law and au thor of Con sti tu tion and Con sti tu -
tional Law (Mu nich, 1928), a work that moves in the di rec tion of
the fas cist idea of a dic ta to rial state. Among the other ad her ents
are Gerhard Leibholz, Hermann Heller, and Carl Schmidt.1 I
have critiqued this school in my work De Cri sis der Humanis -
tische Staatsleer (Am ster dam, 1931).2 
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1 Leibholz is a pro fes sor in Göttingen and au thor of Fichte and the Dem o cratic
Idea (Freiburg im Breisgau, 1921); Heller, a pro fes sor in Berlin, is the au thor
of Sov er eignty (Berlin and Leip zig, 1927); Schmidt, a pro fes sor in Bonn,
wrote among other works a The ory of Con sti tu tional Law (Berlin, 1928).

2 [Eng. trans., The Cri sis in Hu man ist Po lit i cal The ory (Paideia Press, 2010),
esp. pp. 48-70.]



In the more re cent en cy clo pe dic le gal lit er a ture Hermann
Isay (a law yer and no tary in Berlin and later a pro fes sor at the
Tech ni cal Uni ver sity of Charlottenburg), in his im por tant book
Le gal Norm and De ci sion (1929), has tried to link up with the
phenomenological school, even though his philo soph i cal foun -
da tion, which he calls “phenomenological,” is rather weak. The
au thor em phat i cally ac cen tu ates the es sen tial dif fer ence be -
tween le gal norms and con crete le gal de ci sions. In line with the
free law move ment he views the “Entscheidung” (de ci sion) as
the ba sis of the norm. In es sence the norm is a fix ated static ra tio -
nal iza tion of the “de ci sion,” which by def i ni tion is ir ra tio nal.
Now then, ac cord ing to Isay the “de ci sion,” as an act of the will,
has its ir ra tio nal source in the sense of value, the sense of jus tice.
Ev ery true “de ci sion,” one based on the sense of jus tice, has for
Isay the fea ture of uni ver sal va lid ity, that is, of normativity, be -
cause the com mu nal sense forms an es sen tial com po nent in the
sense of jus tice. The com mu nal sense de mands that the de ci sion
for or against any other mem ber of the com mu nity would turn
out to be the same. The sense of jus tice finds its limit in tech ni cal
is sues where only the value of prac ti cal use ful ness mat ters. 

The only re quire ment in the case of tech ni cal is sues is that a
rule be es tab lished, but it does not say how this is to be done.
Here com mences the do main of prac ti cal rea son, which Isay de -
scribes as “an ex pe ri ence of con scious ness di rected at the prac ti -
cal value of the de ci sion’s con tent.” No more than a sense of
value is op er a tive in this do main, al though the un der stand ing
also plays a lim ited role in it. The sense of jus tice con cerns it self
as a rule only with the broad lines, the prin ci ples be hind a reg u la -
tion, and leaves the tech ni cal de tails to prac ti cal rea son. Isay here
in tends to in tro duce a dis tinc tion in le gal de ci sions sim i lar to
what Geny and oth ers make with re gard to le gal norms and le gal
tech nique. The le gal tech nique (the “construit”) does not ap peal
to feel ing, but to rea son. 

This whole school po si tions law in the en cy clo pe dic co her ence
of a so ci ol ogy con ceived in the sense of the hu man i ties. Theodor Litt,
pro fes sor of phi los o phy at Leip zig, and Hans Freyer, pro fes sor
of so ci ol ogy at Leip zig, have laid the ground work for such a so -
ci ol ogy. Litt did this in his well-known work In di vid ual and So ci -
ety (Leip zig,, 1919; 3rd enl. ed., 1926), and Freyer in his So ci ol ogy

105



as the Sci ence of Re al ity (Leip zig, 1930) and in his ear lier work The
State (Leip zig, 1926). 

A note wor thy ef fort of late to come to a new foun da tion of
nat u ral law on the ba sis of a phenomenological anal y sis of
man’s spir i tual pow ers and a de lib er ate use of Dilthey’s
“geisteswissenschaftliche” method is found in the thought of Hel -
mut Coing, a pro fes sor in Frank furt am Main. He has writ ten a
work on the Su preme Ba sics of Law: To ward a New Foun da tion of
Nat u ral Law (Hei del berg, 1947) and The Ba sic Traits of Le gal Phi -
los o phy (Berlin, 1950). Le gal phi los o phy, Coing writes, has the
task to give a phenomenological de scrip tion of law and to in ves -
ti gate guide lines for the for ma tion of law. Phenomeno logical re -
search de scribes prop er ties of law (law brings peace and se cu -
rity) and in ves ti gates the psy cho log i cal and so cio log i cal foun -
da tions of law. As it does so, phe nom en ol ogy takes its start -
ing-point in man’s feel ings or con scious ness (not in his rea son).
It does not see hu man feel ing or con scious ness as a mass of un -
or dered im pres sions (the dis tance from the Kantian cri tique of
knowl edge is clearly in ev i dence here). In stead, it ac cepts cer -
tain struc tures in them. As a guide line for the for ma tion of law
Coing ac cepts the law-idea, the “moral ar che type and pro to type 
for all law.” To this be long the eth i cal val ues of jus tice, hu man
dig nity, free dom, troth, and so on. In the scale of eth i cal val ues
jus tice oc cu pies the fore most po si tion. It ex cludes ar bi trari ness
and ca price and forms law ac cord ing to the stan dard of equal -
ity.

Fur ther more, the “Natur der Sache” (the na ture of the case)
be longs as well to the law-idea. Un der this Coing sub sumes the
fun da men tal struc tures of those “so cial” facts that ev ery le gal
or der ought to take into ac count. He points out that he is pur su -
ing an av e nue al ready pointed out by Kaufmann and Reinach.
The rules of nat u ral law em a nate from a un ion of eth i cal val ues
and the re cur rent el e men tary sit u a tions and re la tion ships of so -
cial life. “In these rules we ac knowl edge and for mu late a par tic -
u lar fac tual co her ence in the hu man world that we en coun ter as
we at tempt to es tab lish a just so cial or der. In them we for mu late
spe cific eth i cal con tents and givens of so cial life that come into
play in the so cial or der.” 
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The “na ture of the case” is not a closed or der ing but an open
one. It pro vides no more than or der ing el e ments which re quire
a “val u ing” in ter ven tion of the leg is la tor. In this re spect Coing
dis tances him self from tra di tional Thomist nat u ral law, which
con tains eter nal, un change able supratemporal le gal norms that
hold di rectly. For Coing, nat u ral law con sti tutes a par tic u lar do -
main of ideal be ing that is lo cated be tween the rules of eth ics
and the laws of so cial life and is to be re al ized in the pos i tive for -
ma tion of law.

2.12.9.2.2 Neo-He geli an cur rents

In the fourth place we have to men tion the neo-He geli an cur -
rents in Ger man le gal and po lit i cal the o ries which con sciously
want to po si tion law in the en cy clo pe dic co her ence of Hegel’s
his tor i cal, dia lec ti cally con structed phi los o phy of the Spirit. In
this con nec tion the first to men tion is Jul ius Binder (1870-1939),
a pro fes sor of civil law and phi los o phy of law at Göttingen. His
work Con cept of Law and Idea of Law (Leizig, 1915) con tains a cri -
tique of Stammler’s math e mat i cal logicistic de duc tion of the
con cept of law and dates from an ear lier pe riod in his de vel op -
ment when he was still ori ented to the Baden school of the
neo-Kantians. But whereas the Baden school stands for a con -
scious ap proach to the spec u la tive ide al ism of Fichte’s last (cul -
tural-his tory) pe riod, Binder crossed the bound ary of neo-Kant -
ian ism by con sciously link ing up with Hegel’s ob jec tive his tor i -
cal ide al ism. The most ex ten sive ex po si tion of this new view can 
be found in his large work Phi los o phy of Law (Berlin, 1925). It
con tains a wide-rang ing crit i cal dis cus sion of other philo soph i -
cal the o ries of law in the mod ern pe riod. What is most typ i cal in
this neo-Hegelianism is the break with the dom i nant in di vid u al -
is tic con cep tion of le gal life which also held sway in the neo-
 Kantian cur rents. In stead, the in di vid ual is seen as a mere mo -
ment in a trans-in di vid ual col lec tivi ty. Also the con cep tion of the 
law-idea, which with Kant and his fol low ers still was en vis aged
individualistically as the de lim i ta tion of the ar eas of free dom
be tween in di vid u als each func tion ing as an end in it self, now be -
comes transpersonal: the law-idea is the sub or di na tion of the in -
di vid ual within the le gal com mu nity, the state, of which all other,
smaller com mu ni ties are but de pend ent in di vid ual com po nents 
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(with im plied state ab so lut ism). On this stand point, pos i tive
law is a his tor i cal man i fes ta tion of the idea of law. 

Binder teaches nei ther a ma te rial nat u ral law with time less
va lid ity (the meta phys i cal ra tio nal is tic con cep tion!), nor a for -
mal nat u ral law with vary ing con tent (the neo-Kantians!).1 He
teaches, rather, the ra tio nal ity of pos i tive law as a his tor i cal
man i fes ta tion of the law-idea. The par tic u lar con tent of a le gal
or der is thus his tor i cally un der stood and jus ti fied. Die Weltge -
schichte ist das Weltgericht: “world his tory is the judg ment of the
world” (Hegel). “The real is the ra tio nal” be cause it is an in di -
vid ual, ir ra tio nal ap pear ance of the Idea! The law-idea is the dy -
namic mo ment in the his tory of law.2 Thus law is po si tioned
within the en cy clo pe dic philo soph i cal co her ence of the his tory
of the Spirit, as ob jec tive man i fes ta tion of the Idea (the ac tu al ity
of all re al ity, which in es sence is spirit, free dom, per son al ity). 

Walther Schönfeld be longs to the same school. His pub li ca -
tions in clude The Log i cal Struc ture of the Le gal Or der (Leip zig,
1927), The Con cept of a Di a lec ti cal Ju ris pru dence (Greifswald,
1929), and “The His tory of Le gal Sci ence in the Mir ror of Meta -
phys ics,” in Em pire and Law in Ger man Phi los o phy, ed. Karl La -
renz, vol. 2 (Stuttgart, 1943). This study was later re vised in his
Foun da tion of Le gal Sci ence (Stuttgart, 1951). Next, Schönfeld
pub lished On Jus tice (Göttingen, 1952), in which he seeks to elu -
ci date le gal phi los o phy from the per spec tive of Chris tian ity. 

Also pub lished in Em pire and Law is a study by Karl Larenz,
“Eth ics and Law.” Ear lier works by Larenz are The Prob lem of Le -
gal Va lid ity (Berlin, 1929) and Con tem po rary Le gal and Po lit i cal
Phi los o phy (Berlin, 1931).3 

The method of this school for le gal sci ence is rad i cally op -
posed to the ab stract log i cal method of the positivists. In this
vein Schönfeld sharply op posed the positivistic log i cal con cep -
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1 Hegelianism, of course, dia lec ti cally abol ishes the Kantian dis tinc tion be -
tween log i cal form and em pir i cal ma te rial (con tent) when it abol ishes the dis -
tinc tion be tween na ture (re al ity) and free dom (norm).

2 Hegel taught that the Idea is im ma nent to the em pir i cal world, in sharp op -
po si tion to Kant, who as sumed an un bridge able gulf be tween em pir i cal
“be ing” (phe nom e non) and ideal “ought” (sollen). Binder does draw the
con se quences of Hegel’s stand point, al though he still de nies the im ma -
nence of the law-idea in pos i tive law.

3 His lat est book is Meth od ol ogy in the Sci ence of Law (Berlin, 1960).



tion of ju ris pru dence as the sub sump tion of the con crete case
un der the ab stract and gen eral def i ni tion in the law of le gal fact.
Rather, the le gal ap pli ca tion has to ac knowl edge the pe cu liar i -
ties of the con crete case, which can not be de duced from the for -
mal gen eral rule in a log i cal way. So, for ex am ple, the in sti tu tion 
of prop erty in Ro man and Ger manic law does not con sti tute ex -
am ples of the ab stract ge nus of the con cept “prop erty,” as the
positivistic “gen eral the ory of law” would hold. Rather, they are 
his tor i cal types that re al ize the gen eral law-idea in their in di vid -
ual pe cu liar i ties. 

2.12.9.2.2.1 The pseudo-He geli an school of Kohler and
Berolzheimer. The nat u ral is tic con cep tion
of cul tural de vel op ment. The method of le gal
com par i son (Kohler, Post) 

The well-known Josef Kohler (1849-1919) also counts him self a
mem ber of the neo-He geli an school, but un justly so. Born from
a strict Cath o lic fam ily, Kohler taught civil law, crim i nal law
and pro cess law in Würzburg and Berlin, and founded the jour -
nal Archiv für Rechts- und Wirtschaftsphilosophie (Jour nal for le gal
and eco nomic phi los o phy). The same is true of Fritz Berolzhei -
mer (1869-1920). Ac tu ally, both schol ars be long to one of the
nat u ral is tic, anti-positivistic po si tions which trans formed He -
gel’s idea of de vel op ment in a nat u ral is tic way; the real Hegel
re nais sance be longs to a more re cent pe riod! Both are com pletely
de pend ent upon the sci ence-ideal of the 19th cen tury!

Kohler takes law to be a ser vice able part of cul ture.1  He de -
fines cul ture as an everflowing move ment and un fold ing of hu -
man ac tiv ity to wards the aim of “know ing all and do ing all in
or der to mas ter na ture.”2 In truth, by means of the com par a tive
study of law, which he stren u ously pro motes, Kohler wants to
dis cover the gen eral de vel op men tal laws in law along the lines of a
nat u ral is tic so ci ol ogy. Law is por trayed by him within the en cy -
clo pe dic con text of a uni ver sal cul tural de vel op ment. The ma te -
ri als for this con struc tion are to be sup plied by his stud ies of
French, Eng lish, Amer i can, In dian, and Is lamic law and law
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by way of knowl edge, tech nol ogy, and phys i cal con trol.”

2 Kohler, Text book of Le gal Sci ence (Berlin and Leip zig, 1909), p. 14.



among some Af ri can tribes. The chief en cy clo pe dic works of
Kohler are In tro duc tion to Le gal Sci ence (Leip zig, 1902; 5th ed.,
1919) and his al ready men tioned Text book of Le gal Sci ence (Berlin
and Leip zig, 1909; 3rd ed., 1923). The for mer work is an en cy clo -
pe dia mainly writ ten in a ma te rial sense and pro vided with
some in tro duc tory re flec tions on cul ture and the place of law
within it. Kohler also oc cu pied a prom i nent place in the strug gle 
for the free dom of the judge from the law (in the “free law
move ment”) as well as in the de bate about ac knowl edg ing the
so-called im ma te rial le gal goods (copy right, trade marks, and so
on). He may be called the fa ther of the the ory of im ma te rial goods. 

Next to Kohler, Al bert Hermann Post (1839-1895) is the main
rep re sen ta tive of the com par a tive le gal method in le gal sci ence.
His ma jor works are The Or i gin of Law (Oldenburg, 1876) and
Out line of Eth no log i cal Ju ris pru dence (Oldenburg, 1895). The cen -
tral or gan of the school is the Zeitschrift für vergleichende Rechts -
wissenschaft [Jour nal for com par a tive le gal sci ence] founded in
1878 by Kohler, Post, and Franz Bernhöft. The main rep re sen ta -
tive of the nat u ral is tic so cio log i cal school in Ger many is Franz
von Liszt (1851-1919). By us ing this method Liszt be lieves he
can dis cover nor ma tive laws of de vel op ment! 

As al ready no tice able in the case of Jhering, the back ground
of this whole school is found in an over es ti ma tion of Dar win’s
the ory of evo lu tion. Berolzheimer, in an even more rad i cally in -
clined nat u ral is tic ori en ta tion than Kohler’s, wrote a five-vol -
ume Sys tem of Le gal and Eco nomic Phi los o phy (Mu nich, 1904).

2.12.9.2.3 The crit i cal psychologistic school of Fries. 
Nel son and Schuppe 

In the fifth place we have to men tion the ide al is tic school of nat -
u ral law. This school is ori ented to the Ger man phi los o pher
Jakob Fries (1773-1843), a psychologistic thinker who was none -
the less in flu enced by Kant’s crit i cal method. Fries wanted to an -
a lyze the apriori knowl edge pres ent in the psy chic con scious -
ness that co mes to our aware ness in a pro vi sional and un clear
shape. In the pro cess he also brought log i cal think ing and our
nor ma tive spir i tual func tions un der a psy cho log i cal de nom i na tor.
The psy chic con scious ness, how ever, con ceals apriori and prac -
ti cal law-con for mi ties that have to be cleared up through crit i cal 
anal y sis. In the Neth er lands the for mer pro fes sor from Gro -
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ningen, Gerard Heymans, held a po si tion that was not far from
that of Fries. 

The main rep re sen ta tive of this school in mod ern le gal phi -
los o phy is Leon ard Nel son (1882-1927), a pro fes sor in Göt ting -
en. His main works are A Sci ence of Law with out Law (Leip zig,
1917), which con tains a sharp cri tique of the positivistic schools,
and Sys tem of a Philo soph i cal The ory of Law (Leip zig, 1920). Sim i -
lar to Fries, we find a crit i cal psychologistic ori en ta tion in Nel -
son, lead ing him to re ject the psy cho log i cal em pir i cism that de -
nies apriori knowl edge and wants to base all knowl edge on
vary ing psy chic ex pe ri ence. He ac cepts apriori prin ci ples of nat -
u ral law but is of the opin ion that these prin ci ples can only be
brought to con scious ness through a crit i cal anal y sis of our psy -
chi cal feel ing for law, where they still hide in dark ness. With Kant -
ian ism and neo-Kant ian ism Nel son shares the in di vid u al is tic
con cep tion of le gal life, ap par ent in his very def i ni tion of law
which is al most iden ti cal to the one given by Kant: law is “the
prac ti cal ne ces sity of mu tu ally lim it ing the do mains of free dom
in the in ter ac tion of per sons.” Nel son ex plic itly calls his le gal
the ory “meta phys ics of law” be cause it deals with prac ti cal nor -
ma tive val ues of le gal life. Viewed meth od olog i cally, Wil helm
Schuppe (1836-1913), pro fes sor in Greifswald, fol lows the same
di rec tion in his The Ba sic Struc ture of Eth ics and Le gal Phi los o phy
(Breslau, 1882).

2.12.9.2.4 The neo-Thomist school. Vic tor Cathrein 

Fi nally, we men tion the meta phys i cal neo-Thomist the ory of
nat u ral law in mod ern Ger man le gal sci ence. This school has its
main rep re sen ta tive in Vic tor Cathrein, S.J., (1845-1931), a pro -
fes sor in the sem i nary at Valkenburg. His chief en cy clo pe dic
works are Moralphilosophie, 2 vols. (Freiburg im Breisgau, 1890)
and Law, Nat u ral Law and Pos i tive Law (Freiburg im Breisgau,
1901; 2nd enl. ed., 1909). This school is to day the dom i nant one in
Ro man Cath o lic cir cles. In line with the Ar is to te lian-Thomist
tra di tion, Cathrein un der stands nat u ral law as a (ser vice able)
com po nent of nat u ral eth i cal law (lex naturalis). 

Be cause pos i tive law can ground its va lid ity only in nat u ral
law, Cathrein ar gues that it too is an in di rect eth i cal norm that
lays an ob li ga tion upon the con science. From nat u ral law, with
its ba sic prin ci ple “suum cuique tribuere” (to each his own; give
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ev ery one their due), nat u ral rea son can de duce the norms of
nat u ral law (such as the en tire Decalogue, pacta sunt servanda,
etc. etc.). These norms, which are in de pend ent of time and
place, have im me di ate pos i tive le gal va lid ity apart from hu man
positivization. How ever, nat u ral law con tains only the most
gen eral le gal prin ci ples and there fore needs pos i tive law for its
more pre cise def i ni tion and ap pli ca tion at any given time and
place. Ev ery form of pos i tive law that vi o lates nat u ral law lacks
bind ing force and there fore is not pos i tive law. Like all Tho -
mists, Cathrein grounds the en cy clo pe dic philo soph i cal co her -
ence of law in Thomas’ te le o log i cal cosmonomic idea with its
doc trine of sub stan tial forms (to be dis cussed in a later chap ter).
His con cep tion of law is not in di vid u al is tic but ori ented to so ci -
ety’s or ga nized com mu ni ties (which are im plicit in the sub stan -
tial form of be ing hu man). 

In mod ern Ger man lit er a ture on nat u ral law, the fol low ing
neo-Thomist schol ars ought to be men tioned as well: Emil Höl -
scher, An Eth i cal The ory of Law (1930); Otto Schil ling, Chris tian
So cial and Le gal Phi los o phy (Mu nich, 1933) and A Chris tian The ory
of the State and of the Du ties of the State (Donauwörth, 1951); Hein -
rich Rommen, The Eter nal Re cur rence of Nat u ral Law (Leip zig,
1936); Gallus M. Manser, O.P., Nat u ral Law Elu ci dated from the
Per spec tive of Thom ism (Freiburg, Swit zer land, 1944). These au -
thors un der stand nat u ral law as com pris ing only the high est
prin ci ples of nat u ral law. Par tic u larly in Ger many there arose
an ex ten sive lit er a ture on nat u ral law fol low ing the Sec ond
World War. With the ex cep tion of Hermann Coing, this lit er a -
ture is pre dom i nantly ori ented to the Thomist the ory of nat u ral
law. To be men tioned are Georg Stadtmüller, Nat u ral Law from
the Per spec tive of His tor i cal Ex pe ri ence (Recklinghausen, 1948);
Hein rich Mitteis, the well-known his to rian of law, who pleads
for a very rad i cal nat u ral law po si tion in his On Nat u ral Law
(Berlin, 1948); and Günther Küchenhoff, Nat u ral Law and Chris -
tian ity (Düsseldorf, 1948). This last au thor de fends a “law of
love” which is a “bap tized nat u ral law.” 

Par tic u larly wor thy of note is a work by Johannes Messner,
Nat u ral Law: A Hand book for So cial Eth ics, Po lit i cal Eth ics and Busi -
ness Eth ics (Innsbruck, 1950). Messner at tempts to con struct a
nat u ral law on the ba sis of Thom ism which ac counts for the “ex -
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is ten tial ends” of hu man na ture. Rea son, which ac knowl edges
the prin ci ples of nat u ral law, is not just a ca pac ity to know good
from evil, but it is also man’s in ner im pulse to fol low his true na -
ture and to un der stand it. Be cause man kind con stantly im -
proves its in sight into what meets the ex is ten tial ends of be ing
hu man, there is de vel op ment within the moral law, which
there fore dis plays a dy namic char ac ter. Thus Messner as cribes
to nat u ral law the prop er ties of uni ver sal ity and in di vid u al ity,
of unity and di ver sity, of be ing dis tinct and indis tinct, of be ing
im mu ta ble and mu ta ble. 

Messner dis tin guishes in nat u ral law be tween a gen eral and
an ap plied part. The gen eral part con sists of the le gal prin ci ples
that form part of the eth i cal apriori; the ap plied part pro vides an 
ad ap ta tion of the el e men tary nat u ral law to par tic u lar cir cum -
stances. The first re quire ment for this ad ap ta tion is leg is la tion.
A spe cial kind of ap plied nat u ral law is orig i nal sin, which used
to be called “rel a tive nat u ral law.” “It is gen u ine nat u ral law be -
cause it is con di tioned by the ex is ten tial ends and fac tual de -
mands of hu man na ture in its cur rent state.” For this pur pose
ex ten sive leg is la tion and gov ern men tal power is re quired, to
pre vent the de cay. 

In his view of nat u ral law Messner de vi ates from tra di tional
Thomist thought, par tic u larly as to its mu ta bil ity. Thom ism
bases nat u ral law upon the ra tio nal-eth i cal es sen tial form of the
hu man be ing, which is im mu ta ble and uni ver sal; changes in re -
al ity are al ways ac ci den tal with re gard to the sub stance, which
con sti tutes the es sence of re al ity. In ter est ingly, in an ar ti cle from 
19491 Messner states that the foun da tions for the or der of be ing
for man kind de ter mines man’s thought, which in turn is able to
com pre hend the uni ver sal va lid ity of these foun da tions:
“Through its op er a tion in the cor po real-spir i tual im pulse in hu -
man na ture, the or der of be ing it self be comes an im pulse to -
ward in sight into the eth i cal-le gal prin ci ples.” 

The nu clear fam ily pro vides the con text for the fun da men tal
ex pe ri ence of the nat u ral-law prin ci ples im plicit in the or der of
be ing (the im pulse to wards val ues), which is cou pled with an
un der stand ing of their uni ver sal va lid ity (the in sight into their
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value). Thus not the state is the per fect so ci ety within which the
nat u ral-law prin ci ple can be re al ized, but rather the nu clear
fam ily. Also in this re spect we note a not in con sid er able de vi a -
tion from the Thomist con cep tion of law. The same is true of the
re la tion ship be tween rea son and the or der of be ing. Ac cord ing
to Thom ism the or der of be ing for man kind can not be any thing
but ra tio nal: rea son (the sub stan tial form of the hu man be ing)
de ter mines the or der of be ing, and not the other way around. 

The last to be men tioned from the cir cle of rep re sen ta tives of
Thomist nat u ral law is Josef Funk, The Pri macy of Nat u ral Law:
The Tran scen dence of Nat u ral Law as Op posed to Pos i tive Law (Vi -
enna, 1952). Funk pro vides quite an ex ten sive the ory of nat u ral
law in which the whole of pos i tive law is con ceived as a fur ther
de ter mi na tion of nat u ral law. He no lon ger views the sub stan -
tial form of the hu man be ing as the foun da tion of nat u ral law.
In stead, in de vi a tion from tra di tional Thomist thought, the to tal 
en com pass ing na ture serves as this foun da tion. He views nat u -
ral law as “an ex pres sion of the to tal ity of con crete na ture in its
full scope and in all its sit u a tions, in its ac tual and its po ten tial
state, in its ab stract but also in its en tirely con crete con di tion.”
Pos i tive law, with re gard to its jural char ac ter, its va lid ity, con -
struc tion, al ter ation, in ter pre ta tion, and so on, is fully de pend -
ent upon nat u ral law. Funk de fines nat u ral law as “that ob jec -
tive so cial prin ci ple of or der ing through which the struc tural
dif fer en ti a tion of the hu man com mu nity or of hu man kind as a
whole re ceives those so ci etal means which are re quired by the
nat u ral or der it self for achiev ing the grand goals of man kind.”
This work is writ ten in a very spec u la tive mode. 

From the side of Prot es tant ism Emil Brun ner pub lished a
work en ti tled Jus tice: A The ory of the Fun da men tal Laws of the So -
cial Or der (Zu rich, 1943), which is strongly ori ented to Thom ism. 
Brun ner re jects the term nat u ral law be cause he does not want
to ac cept nat u ral law as a com pet ing le gal or der next to pos i tive
law. He wants to see it only as a crit i cal nor ma tive idea. In a ma -
te rial sense he ac cepts nat u ral law, sum ma rized by him in the
prin ci ple suum cuique tribuere. He grounds this nat u ral law in
the pri mal or der of di vine cre ation. The dif fer ence with Thom -
ism is that Brun ner does not ac cept a nat u ral ra tio nal knowl -
edge, but a knowl edge of the cre ation or der rooted in the bib li -
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cal rev e la tion as the ba sis of our knowl edge of jus tice. This he
does in fol low ing Lu ther and Cal vin. 

From the camp of Prot es tant ism we also men tion – al though
it does not con cern a nat u ral law in a Thomist sense at all – the
Christological foun da tion of law that is in flu enced by the the ol -
ogy of Karl Barth. To this cat e gory be long Jacques Ellul, pro fes -
sor at Bor deaux, with his book The Theo log i cal Foun da tion of Law
(Neuchâtel, 1946); Ernst Wolf, au thor of the ar ti cle, “Libertas
christiana and libertas ecclesiae,” in the jour nal Theologische
Existenz Heute 18 (1949); and Erik Wolf, pro fes sor at Freiburg,
au thor of The Idea of Law and Bib li cal Di rec tive (Tübingen, 1948).
In stead of le gal phi los o phy, it is the ol ogy that is here given the
task of pro vid ing a foun da tion for law. 

2.12.9.3 The nat u ral is tic schools 

Also be long ing to the mod ern nat u ral is tic schools in Ger man
en cy clo pe dic le gal lit er a ture ori ented to nat u ral law is the en tire
so-called so cio log i cal school of law. From this group co mes the
loud est call for free le gal con struc tion – a call based upon the em -
pir i cal search for so ci etal laws and le gal con struc tion ori ented to 
peo ple’s sense of jus tice. It be gan with a gen eral at tack on the
positivistic con cep tion which con sid ers all law to be a cre ation of the 
will of the state. In its place it re stricts the scope of the will of the
state and pur sues the task of dis cov er ing law em pir i cally from
the re al ity of so cial life con ceived of in a nat u ral is tic sense. This
also ex plains the school’s ve he ment re jec tion of the positivistic
dogma of the closed log i cal na ture of law – the dogma that
state-law does not show any gaps – and its re pu di a tion of an
over es ti ma tion of tra di tional ju rid i cal logic which serves to but tress
this dogma. It no lon ger pro ceeds from the gen eral positivized
rule (Rechtssatz), but from the par tic u lar le gal re la tion ship, and
it teaches that the gen eral rule is only a sec ond ary gen er al iza -
tion from what is just in a par tic u lar case. 

Erich Jung (1866-1950), pro fes sor in Strassbourg, later in
Mar burg, is one of the main rep re sen ta tives of this school in the
en cy clo pe dic le gal lit er a ture. In his work The Prob lems of Nat u ral
Law (Leip zig, 1912) he in tends, in op po si tion to all meta phys i -
cal, ide al is tic the o ries of nat u ral law, to de duce nat u ral law “em -
pir i cally and re al is ti cally” from the facts of so cial life. He is
strongly ori ented to Dar win and draws the full con se quences of
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Jhering’s so ci ol ogy of law which is based upon the lat ter’s con -
cep tion of in ter ests or ends. 

Typ i cal of this nat u ral is tic con cep tion of law is the ex pla na -
tion that pos i tive law can orig i nate from fac tual sub jec tive
events. The par tic u lar aim is to pro vide a ma te rial so cio log i cal
foun da tion for the va lid ity of cus tom ary law. Jung writes: 

The tran si tion from the fac tual oc curs by con sid er ing what is
oth er wise most sim ple and ob vi ous, namely that ev ery fact
points to so cial ac tions on the part of those who are liv ing to -
gether. This so cial con duct can not but ex press it self and there -
fore must have had cer tain so cial causes. Con se quently,
con ti n ued ex is tence is first of all ex pected from the coun ter -
poise, while dis ap point ments of this ex pec ta tion are ex pe ri -
enced as harm ful. [No tice how so cial causes (the sense of
equa bil ity) are con ceived natu ral isti cally and used to ex plain
the va lid ity of law.] What ever qual i fies as valid law is just law.
Ev ery per son who draws cor rect con clu sions, be it an in di vid ual 
le gal sub ject or a judge, is search ing for a just law. Un just law is
a con tra dic tion in terms. How ever, a spe cific as sess ment of it,
which may be re quired by an other in ter ested party, can al ways
be given only for that par tic u lar so ci ety in its his tor i cal con text.
When ever ac tion is taken in a spe cific di rec tion (which ex -
presses it self in the ex is tence of a le gal rule), the de ci sion to in -
tro duce a new le gal rule coun ter to an ex ist ing one would be
ex pe ri enced as a vi o la tion of the right of those in ter ested in its
main te nance – since the right of one as a rule is the duty of the
other – and there fore un just and un jus ti fied. This would be the
case even if the newly in tro duced le gal rule would have been
the just one in a le gal sense as ev i dent from later le gal de vel op -
ments (op. cit., p. 123).

In other words, so ci ety’s sen si tiv ity of what is le gally just, based
upon the cus tom of equa ble de ci sions con cern ing is sues of in ter -
est, is el e vated to be come the cri te rion of law. In the Neth er -
lands, Hendrik Jacobus Hamaker (1844-1911), the for mer pro -
fes sor from Utrecht, ad heres to the same stand point in as much
as he makes cus toms, fac tual ac tions, to be the or i gin of le gal
sen si tiv ity. Ac cord ing to Jung (and also Hamaker), the le gal
rules of the state for pri vate le gal re la tion ships are not im me di -
ately bind ing but serve only as a ba sis of knowl edge (not a limit
to the will) – as in di ca tions, the o ries, di rec tives, guide lines. The
true source of law for pri vate law is the nat u ral laws of so ci etal
life as they are re flected in the le gal sen si tiv ity of folk cus toms.
Ac cord ingly, the con crete de ci sion in the case of a con flict of in -
ter ests is al ways pri mary, whereas the gen eral so-called pos i tive
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le gal rule is al ways sec ond ary. Only within the do main of pub lic
law can the state lay down bind ing norms for the judge. 

Os car Bülow wrote in a sim i lar vein in his work The Law and
the Of fice of Judge (Leip zig, 1885), p. 3: “Gov ern men tal au thor ity
de ter mines by law what should count as law . . . but it is not yet
valid law. It is merely a plan, a de sign for a de sir able fu ture le gal
or der that the leg is la ture is able to draw up.” As was taught al -
ready by the His tor i cal School, cus tom ary law is the orig i nal
man i fes ta tion of pos i tive law. The le gal rule has its or i gin in the
equa ble na ture of the re ac tion of fel low le gal sub jects to the con crete
vi o la tion of in di vid ual in ter ests in a spe cific com mu nity. Only if and
when fel low le gal sub jects psy chi cally be come con scious of
equa bil ity in the re al iza tion of law, does the rule be come norm.
Only then will it be pos si ble to de ter mine whether the law is just 
or un just:

But even in the case of the most highly de vel oped le gal cul ture,
it is never pos si ble to de rive from pre-ex ist ing rules all the par -
tic u lar rules that [le gal] in ter course needs. It is there fore a nor -
mal phe nom e non in le gal life that le gal rules in the fi nal anal y sis
have to be re cov ered from a sub jec tive ex pe ri ence of in jury or
harm in a unique sit u a tion. This is the orig i nal way to ar rive at
in di vid ual state ments about con crete law, and as a rule it con sti -
tutes the core of the task fac ing the judge when con fronted with
con flict ing claims in a le gal case (op. cit., pp. 323). 

What is pri mary about the law con strued in an in di vid ual case
and drawn di rectly from the sense of jus tice is eq uity law, nat u -
ral law, or what ever one calls it. It is from this that the gen eral le -
gal rules couched in norms are al ways de rived. 

Next to Jung the name that im me di ately co mes to mind is
Eugen Ehrlich (1862-1922), a pro fes sor in Czernowitz, Aus tria.
In his fa mous book Fun da men tal Prin ci ples of the So ci ol ogy of Law
(Berlin, 1912) he dis solves le gal sci ence into so ci ol ogy. Ehrlich is 
the real fa ther of this whole trend in Ger man le gal sci ence and
un doubt edly the most orig i nal and bril liant mind in the so cio -
log i cal school of law. His sig nif i cance lies not least in his break
with the in di vid u al is tic view of hu man so ci ety. The lat ter per -
spec tive was still not shed by many ad her ents of the so cio log i cal 
school who fol low the path opened by Jhering. Ehrlich even
over es ti mates the idea of an or ga nized com mu nity to such an ex -
tent that he de clares in prin ci ple all law to be law of an or ga -
nized com mu nity. Among his writ ings in le gal en cy clo pe dia we 
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in clude his Con tri bu tions to a The ory of Le gal Sources, vol. I (Berlin, 
1902) and The Logic of Law (Tübingen, 1918; 2nd ed., 1925). The
lat ter work con tains a pow er ful at tack on the over es ti ma tion of
logic in le gal con struc tion and on the dogma of the log i cally
closed na ture of all state-law. 

We should also men tion Al fred Bozi (1857-1938), a jus tice in
the Re gional Court at Hamm, Ger many. Un der the spell of the
Dar win ian the ory of evo lu tion, Bozi wants to re struc ture le gal
sci ence into an in duc tively func tion ing1 so cio log i cal nat u ral sci -
ence. He wrote a most re mark able ju rid i cal en cy clo pe dia with
the ti tle The School of Ju ris pru dence: An In tro duc tion to the El e ments 
of Le gal Sci ence on the Ba sis of the In duc tive Method (Hanover,
1910), a work dressed up in the form of a di a logue be tween
teacher and pu pil. In the au thor’s “In tro duc tion” he gives in -
struc tion in com mon le gal con cepts en tirely on the ba sis of con -
crete le gal cases. As he does so, he brings le gal sci ence into the
clos est con tact with the nat u ral sci ences. Bozi also wrote In the
Strug gle for Law on the Ba sis of the Sci ence of Ex pe ri ence (Leip zig,
1917). 

An other per son in this school of en cy clo pe dia is Ernst Wei -
gelin, di rec tor of the Re gional Court in Stuttgart. He wrote an
in struc tive book let, In tro duc tion to Moral and Le gal Phi los o phy:
Out line of a Re al ity Eth ics (Leip zig, 1927), which treats law within 
the com pre hen sive con text of com mu nal norms (un der which
he also sub sumes moral and re li gious norms). He too be lieves
that spir i tual com mu nal life is gov erned by nat u ral laws. How -
ever, he does de mar cate these norms con cep tu ally from nat u ral
laws in so far as they are not im mu ta ble and rest upon the com -
mand of a “su pra-or di nate col lec tive will” to which the mem bers 
of the com mu nity are sub-ordinated. But ac cord ing to Weigelin
the norms them selves, with re spect to their gen e sis and pos i tive
va lid ity, are gov erned by the nat u ral laws of so ci ety. 
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cases to the law, whereas de duc tive logic de duces from the gen eral law the
mode of ac tion in a con crete case. In light of the con cept of law and the con -
cept of sub ject de vel oped in our In tro duc tion (Vol ume I of the pres ent work) 
it is clear that there is no ei ther/or be tween these two meth ods, some thing
that is widely ac knowl edged in con tem po rary for mal logic.



Fi nally we also men tion Ignaz Kornfeld, A Gen eral The ory of
Law and Ju ris pru dence (Berlin, 1920).

2.12.10 Modern natural law in Anglo-Saxon countries 

In An glo-Saxon coun tries, phi los o phy of law is gen er ally char -
ac ter ized by an em pir i cal fo cus. As a rule, works that want to
pen e trate into the deeper foun da tions of law steer clear of meta -
phys i cal con cep tions. 

In Eng land, Hersch Lauterpacht, in his In ter na tional Bill of the
Rights of Man (New York, 1945), has de clared him self to be an
ad her ent of nat u ral law. For him, nat u ral law is no ab stract spec -
u la tion, since it en com passes what man kind in its rich ex pe ri -
ence has ob served is the uni ver sally valid in man. Lauterpacht
uses the em pir i cal data of all times as the ba sis for his the sis. 

In Amer ica, Mor ris R. Co hen ac cepts nat u ral law in his work
Rea son and Na ture (New York, 1931). He is con cerned with ques -
t ions of good and evil in the ex ter nally en force able re la tions be -
tween peo ple. Be cause the hu man race forms a unity there nor -
mally is con sen sus in pub lic dis cus sions about jus tice. These
dis cus sions pro vide suf fi cient ground for le gal sci ence to for -
mu late, ac cord ing to Plato’s method, “ideal” hy poth e ses and
test them against the so cial facts. 

We also men tion Charles Groves Haines, who in his Re vival
of Nat u ral Law Con cepts (Cam bridge, Mass., 1930) wants to steer
clear of all meta phys ics. By nat u ral law he un der stands the
whole of prin ci ples, con cep tions and guide lines that ex ist above 
or along side pos i tive law. He ap peals to the “ex pe ri ence of man
in his so cial re la tion ships” as the ob ject from which rea son can
re cover nat u ral law. This can be done by em ploy ing “com mon
sense” and “in tu ition based on ex pe ri ence.” In this work Haines 
first of all in ves ti gates the nat u ral law el e ments in Amer i can ju -
ris pru dence. Nat u ral law has pen e trated it es pe cially via the
prin ci ples of “due pro cess,” “the law of the land,” and “equal
pro tec tion of rights.” 

De pend ent upon Haines is Benjamin F. Wright Jr., au thor of
Amer i can In ter pre ta tions of Nat u ral Law (Cam bridge, Mass.,
1931). 
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Wal ter B. Ken nedy [of Fordham Uni ver sity] is an ad her ent of 
Thomist nat u ral law, as is ev i dent from his ar ti cle in the an thol -
ogy My Phi los o phy of Law (Boston, 1941), pp. 143-160. 

2.12.11 The so-called realistic theory of law in America
and elsewhere

In Amer ica and else where the so-called “re al is tic” the ory of
law1

 has been very in flu en tial. It views law as “so cial con trol,”
“so cial en gi neer ing” and “so cial technics.” This the ory tries to
con ceive the es sence of law in terms of a-nor ma tive cat e go ries
bor rowed from psy chol ogy and a-nor ma tive so ci ol ogy.

One of the most im por tant rep re sen ta tives of this school is
Ros coe Pound (1870-1964) from the Uni ver sity of Cal i for nia,
Los An geles. He wrote among oth ers An In tro duc tion to the Phi -
los o phy of Law (New Ha ven, Conn., 1922; 6th ed., 1959 [repr.,
2003]); Out lines of Lec tures on Ju ris pru dence (Cam bridge, Mass.,
1903; 5th ed., 1943). The lat ter work, which is in tended to be a ref -
er ence book, sketches the ba sic struc tures of a le gal sys tem and
in cludes a bib li og ra phy for each sec tion. Pound also wrote The
Task of Law (Lan cas ter, Pa., 1944) and Jus tice ac cord ing to Law
(New York, 1914; repr. 1951). For Pound, law is one of the means 
of so cial con trol and, for that mat ter, the most per fect means, be -
cause law uses power. 

This con cep tion of law was ini tially de vel oped by Ed ward
Alsworth Ross (1866-1951) in his work So cial Con trol: A Sur vey of
the Foun da tions of Or der (New York, 1901 [repr. 2009]). Ac cord -
ing to Hun ting ton Cairns [1904-1985] in his Law and the So cial
Sci ences (New York, 1935 [repr. 1969]), Ross de fines law as “the
most spe cial ized and highly fin ished en gine of con trol em -
ployed by so ci ety.” 

Pound has un der gone the in flu ence of these ideas. He views
law in a psy cho log i cal sense as the bal ance be tween the in stinct
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of John Dan iel Wild (1902-1972) who es tab lished the As so ci a tion for Re al is -
tic Phi los o phy in 1948, the plat form of which is taken up in the col lec tive
work The Re turn to Rea son: An Es say in Re al is tic Phi los o phy (Chi cago, 1953).
On this ba sis Wild built a the ory of nat u ral law in his es say “Plato’s Mod -
ern En e mies and the The ory of Nat u ral Law.” In the same spirit Wil liam A.
Ban ner de vel oped a the ory of nat u ral law in his  es say “Nat u ral Law and
the So cial Or der.” Both es says ap peared in Re turn to Rea son.



of self-pres er va tion and the in stinct to form a com mu nity. The
hu man be ing for mu lates de mands and de sires which lim its and 
or ders law. Law pro tects the in ter ests of the com mu nity against
ag gres sive ness and thus pro tects cul ture against an ni hi la tion.
Law has to sat isfy the de sires of peo ple as far as is com pat i ble
with se cu rity for all. Pound wants to have noth ing to do with a
nor ma tive as sess ment of these wants, since there is no ab so lute
cri te rion in terms of which this sat is fac tion might be mea sured.
He writes: 

I am con tent to think of law as a so cial in sti tu tion to sat isfy so cial 
wants – the claims and de mands in volved in the ex is tence of
civ i lized so ci ety – by giv ing ef fect to as much as we may with
the least sac ri fice, so far as such wants may be sat is fied or such
claims given ef fect by an or der ing of hu man con duct through
po lit i cally or ga nized so ci ety.1 

Pound views the his tory of law as a con stantly in creas ing re fine -
ment of this method, as a form of “con tin u ally more ef fi ca cious
so cial en gi neer ing.”2 The aim of law is to pro mote civ i li za tion.
Law has to be ser vice able to the idea of civ i li za tion that con tem -
po rar ies hold. Cur rently, says Pound, this idea prom ises op ti -
mal sat is fac tion of hu man needs and hopes, so on this point the
var i ous so cial sci ences ought to join hands.

An other im por tant rep re sen ta tive of this school is Jul ius
Stone of Auckland Uni ver sity Col lege, New Zea land, with his
work The Prov ince and Func tion of Law: Law as Logic, Jus tice and
So cial Con trol (Cam bridge, Mass., 1946). He too views law as so -
cial con trol, with hu man in ter ests as the stakes. Law es tab lishes
a bal ance be tween these in ter ests, a bal ance that is car ried by
peo ple’s eth i cal con vic tions and by power. Stone con sid ers eth i -
cal con vic tions “the re sult of psy cho log i cal in ter ac tion among
group mem bers,” and he re gards power as “the com mon psy -
cho log i cal ba sis of all forms of power what so ever.” 

Stone di vides le gal sci ence into three parts: the logic of law,
the the ory of jus tice, and the so ci ol ogy of law. Stone points out
that this does not mean that le gal sci ence is ex hausted in logic,
eth i cal and po lit i cal phi los o phy, and so ci ol ogy. Rather, le gal
sci ence has the task to ar range each of these three fields of re -
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search in terms of its own dis tinct cat e go ries. They serve to pro -
vide an over view of the ma te rial for the ben e fit of stu dents! 

First, logic has to lay bare the con se quences of a le gal sys tem
and to make a ju rid i cal ar gu men ta tion con vinc ing. 

Sec ondly, the the ory of jus tice is the eth i cal and po lit i cal phi -
los o phy that eval u ates and de signs the sci ence of the eth i cal, po -
lit i cal, and so cial prob lems of the fu ture. Jus tice is the re la tion -
ship be tween three so cial phe nom ena: a) the needs, de sires, and
hopes of hu man kind; b) the re sources that serve to sat isfy these
de sires; c) the safety valves for the ten sions that arise be tween
hu man de sires and their sat is fac tion. As a min i mum con di tion
for jus tice Stone holds that peo ple should be free to ex press their 
wishes and thereby con trib ute to the main te nance of a po lit i -
cally or ga nized so ci ety. 

So ci ol ogy, fi nally, is en gaged in de scrib ing the com pet ing in ter -
ests that law has to bridge. Stone de fines le gal sci ence as “the law -
yer’s ex am i na tion of the pre cepts, ide als and tech niques of law in
the light de rived from pres ent knowl edge in dis ci plines other than
the law.” 

As can be seen, this a-nor ma tive treat ment of law ends in de -
ny ing the dis tinc tive (nor ma tive) na ture of law and so can not
but lead to the ab o li tion of the sci ence of law. 

Other schol ars be long ing to this school are Karl N. Lle -
wellyn, The Bram ble Bush: On Our Law and Its Study (New York,
1930; repr. 1951), and the Dan ish scholar Alf Ross, A Text book of
In ter na tional Law (Lon don and New York, 1947). 

2.12.12 Modern natural law in the Netherlands 

Mod ern en cy clo pe dic le gal lit er a ture in the Neth er lands, too,
has un der gone, in var i ous shades, the in flu ence of the re nais -
sance of nat u ral law. Crit i cal psychologistic and nat u ral is tic cur -
rents are dom i nant, al though now and then also the Baden and
Mar burg schools of neo-Kant ian ism have had their rep re sen ta -
tives. 

2.12.12.1 The nat u ral is tic-so cio log i cal school.
Hamaker and Meyers 

The for mer pro fes sor at Utrecht, H. J. Hamaker, is the most re -
mark able rep re sen ta tive of the nat u ral is tic (ma te ri al is tic) so cio -
log i cal school in the Neth er lands. His writ ings in clude: A Sys -
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tem atic and Em pir i cal View of Law (inaug. ora tion, 1884); Law and
So ci ety (The Hague, 1888), which is the most sys tem atic ex po si -
tion of his ideas; The Con trast be tween Pri vate and Pub lic Law
(1894); Le gal Con scious ness and Le gal Phi los o phy (1907); Law and
the Jural and The Jural, Law and the Judge.1 In all these works
Hamaker turns out to be a con sis tent ad her ent of Dar win’s the -
ory of evo lu tion in in tel lec tual and spir i tual life, sub sum ing all
spir i tual func tions un der a ma te ri al is tic phys i cal ba sic de nom i -
na tor. He sees law and mo ral ity as ruled by nat u ral laws and de -
rives law from the cus toms of so cial life, which find their de -
pend ent psy chic pre cip i tate in the le gal con vic tion, the sense of
jus tice, of one’s fel low cit i zens. Hamaker views pri vate law as
the real law, as com pared to pub lic law, and he de fends pri vate
law on the ba sis of this nat u ral is tic so cio log i cal ori en ta tion, jus -
ti fy ing the judge’s per fect free dom over against the law in sup -
port of the free law school. All (pri vate) law, ac cord ing to
Hama ker, finds its source in cus toms gov erned by nat u ral laws
in so ci etal life. These laws can at most be de scribed by the leg is la -
tor but never cre ated at will.

In op po si tion to Hamaker an ex traor di narily ex ten sive work
was writ ten by J. A. Levy, “Judge and Law,” as an Ap pen dix in
vol. 12 of the com men tary on the Dutch Civil Code, en ti tled Het
burgerlijk wetboek verklaard, 16 vols. (Am ster dam, 1874-1911), ed.
C. W. Opzoomer et al. This work of Levy is al most en tirely filled
with a crit i cal treat ment of lit er a ture and is in spired by the ide -
al is tic foun da tions of the His tor i cal School of Ju ris pru dence. A
sim i lar stance is taken in Levy’s trea tise “Savigny and the His -
tor i cal School,” in New Con tri bu tions to Le gal Schol ar ship (Am -
ster dam, 1879), in which he de fends the the sis that su pra-in di -
vid ual ideal con vic tions of the peo ple pro vide the ba sic prin ci -
ples of law which le gal sci ence then has to de velop fur ther with
the aid of sys tem atic con struc tions. 

Based upon a util i tar ian (nat u ral is tic) so cio log i cal stand -
point is fur ther the ear lier men tioned dis ser ta tion of Eduard
Meyers, pro fes sor in civil law at Leiden, en ti tled Sys tem atic Le gal 
Sci ence (1903). Meyers laid out a util i tar ian so cio log i cal ba sis for
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a nat u ral-law the ory of le gal sources.1 He tried to base the in ter -
pre ta tion of law on a nat u ral-sci en tific prob a bil ity cal cu lus
while at tack ing the con struc tive “Begriffsjurisprudenz” and de -
fend ing the the sis that gen u ine sys tem atic le gal sci ence (“jural
dog mat ics”) should be taken up in a “gen eral the ory of law.”
Not with stand ing in ci den tal cri tique of Jhering, Meyers in prin -
ci ple re mains an ad her ent of Jhering’s util i tar ian so ci ol ogy. The
year 1948 saw the pub li ca tion of his Gen eral The ory of Civil Law
(Part I, Gen eral Con cepts), in which he still ad heres to the same
po si tion by deem ing the ef fi cient or der ing of le gal ma te rial the
only cri te rion when form ing le gal con cepts. 

An in ter me di ate view of law, in be tween a util i tar ian-so cio -
log i cal and a re li gious-eth i cal po si tion, is oc cu pied by Jo seph
van Kan (1877-1944), a pro fes sor in Leiden, later Batavia [Dja -
karta], in his short but ex cel lent In tro duc tion to Le gal Sci ence
(Haarlem, 1920; 8th ed. by J. H. Beekhuis, 1951). For a good part
this en cy clo pe dia fo cuses on le gal ma te rial, al though it also con -
tains ex ten sive gen eral so cio log i cal and ide al is tic con cep tions of 
law. Writ ten in a clear and ac ces si ble style, this work can be rec -
om mended as an ex cel lent in tro duc tion to the de tails of le gal
sci ence. 

2.12.12.2 The crit i cal-psy cho log i cal school. Krabbe,
Kranenburg, Polak 

In the Neth er lands the crit i cal psychologistic school is philo -
soph i cally al to gether ori ented to the ide al ist-ra tio nal ist psy -
cho-mo nism of Heymans2 with its rei fi ca tion of the psy chi cal as -
pect of re al ity into a meta phys i cal “noumenon.” Ad di tion ally,
the school is in flu enced by the em pir i cal-an a lytic method which
Heymans in tro duced in sharp op po si tion to the log i cal-crit i cal
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1 Cf. E. M. Meyers, Dogmatische Rechtswetenschap, p. 109: “The ques tion it self
as to the sources of pos i tive law, ac cord ing to the pre scrip tions by which
the judge ought to ap ply the law, can not pos si bly be viewed as a ques tion
of pos i tive law . . . This ques tion can only be dealt with as a gen eral eth i cal
ques tion, pro ceed ing from ei ther util i tar ian or purely prag matic grounds.
In the pre vi ous chap ter we re jected purely prac ti cal grounds and there fore
we ac knowl edge, also for the ques tion “Ac cord ing to what pre scrip tions ought 
a judge to ap ply the law? no other cri te rion, ul ti mately, than ef fi ciency.”

2 Gerardus Heymans (1857-1930) was pro fes sor of phi los o phy and psy chol -
ogy at Groningen. Ma jor works: In tro duc tion to Meta phys ics on an Em pir i cal
Ba sis (Leip zig, 1921); Laws and El e ments of Sci en tific Think ing (Leip zig, 1923); 
In tro duc tion to Eth ics on an Em pir i cal Ba sis (Leip zig, 1914; 2nd ed., 1922).



and the nat u ral-sci en tific method. Like Fries, Heymans wanted
to an a lyze the apriori uni ver sally valid laws of our le gal and
eth i cal con scious ness from psy chi cal ex pe ri ence it self. On his
view, this ex pe ri ence it self al ready con tains those laws, though
in the form of dark, not yet elu ci dated con cepts. Mean while, the
su prem acy of the math e mat i cal, nat u ral-sci en tific sci ence ideal
is clearly ev i dent in Heyman’s strict de ter min is tic causal con -
cep tion of the hu man will, which leaves no room for free dom
from nat u ral cau sal ity. 

On the ba sis of the em pir i cal-an a lyt i cal method of Heymans,
Roelof Kranenburg, pro fes sor of con sti tu tional law in Leiden,
wrote his Pos i tive Law and Le gal Con scious ness: In tro duc tion to
the Phi los o phy of Law (Groningen, 1912; 2nd rev. ed., 1928), in
which he at tempts along em pir i cal in duc tive av e nues to dem -
on strate the uni ver sally valid law-con for mi ties of psy chic le gal
con scious ness – sen si tiv ity for what is le gally ap pro pri ate – as
man i fested in nat u ral-law prin ci ples for the for ma tion of law.
This method in volves tak ing into ac count his tor i cal and so cial
data in or der to dem on strate the iden tity of the nor ma tive stan -
dard amidst the flux of cir cum stances. To the ma te rial of in ves ti -
ga tion then be longs ev ery con crete le gal as sess ment, al beit that
this in volves com par ing con crete norms from dif fer ent stages of 
de vel op ment. By fol low ing this method Kranenburg at tempts
to dis cover the fun da men tal, uni ver sally valid le gal prin ci ples
of 1) prop erty rights and the ways of ac quir ing prop erty; 2)
thing-law and the law of con tracts; 3) law of de licts; 4) mar i tal
law; 5) cor po rate law (con sti tu tional and ad min is tra tive ar -
range ments and tax law). From all this he de rives the fol low ing
gen eral law of le gal con scious ness, the pos tu late of pro por tion -
al ity:

All mem bers of the le gal com mu nity are equal with re gard to
the di vi sion of the con di tions of plea sure and pain in so far as
they have not per son ally cre ated the con di tions for the rise of
par tic u lar plea sure and pain; only so much of plea sure and pain
is due to mem bers as they have per son ally cre ated the con di -
tions for it. 

One im me di ately sees the in di vid u al is tic con cep tion op er a tive
in this for mu la tion. It causes Kranenburg to deny con sis tently
the dif fer ence be tween pub lic and pri vate law.1  In the pref ace to 
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the 4th edi tion of this work [in 1952], the au thor’s re ac tion to my
re view ar ti cle, “On the Method of Con cept For ma tion in Le gal
Sci ence” in Rechtsgeleerd Magazijn Themis 72 (1953): 298-340, is
quite re mark able.1 

Kranenburg had been pre ceded in the chair of con sti tu tional
law at Leiden by Hugo Krabbe. Krabbe (1857-1936) de fended
his well-known in di vid u al is tic the ory of the sov er eignty of law by 
pro ceed ing in prin ci ple from the same philo soph i cal ori en ta -
tion. On this view, the in di vid ual sen si tiv ity for what is just be -
comes the sole source of law, such that any pos i tive law that is
no lon ger sup ported by the sense of jus tice felt by a coun try’s
cit i zens loses all va lid ity. 

Krabbe can ar rive at the unity of norm only by at tempt ing to
de rive the par lia men tary ma jor ity prin ci ple from the law ful ness 
of the in di vid ual sen si tiv ity of what is just, a po si tion that leads
to a ver i ta ble salto mortale.2 He, too, con sis tently re jects the dif -
fer ence be tween pub lic and pri vate law, hold ing to the unity of
all law which does not al low for any sub di vi sions. His the ory of
the sov er eignty of law turns es pe cially on the con cept in con sti -
tu tional law of gov ern men tal au thor ity, which ac cord ing to him 
clashes with the mod ern dem o cratic sense of jus tice. 

A num ber of works of Krabbe have been trans lated into var i -
ous lan guages. His main en cy clo pe dic works are: The The ory of
Le gal Sov er eignty (Groningen, 1906); The Mod ern Idea of the State
(The Hague, 1915); The Au thor ity of Law (The Hague, 1917); and
his rec to rial ora tion, The “In trin sic Worth” of Law (The Hague,
1924). 
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1 [Dooyeweerd er ro ne ously re fers to his re view ar ti cle of 1953. In the pref ace
to the 4th edi tion of his book, dated 1952, Kranenburg had re acted “quite re -
mark ably” to Dooyeweerd’s short re views of ear lier edi tions of the book.
Dooyeweerd now re sponded to Kranenburg’s re ac tion with that long re -
view ar ti cle of 1953. For an ac count of the prickly ex change, see Mar cel E.
Verburg, Herman Dooyeweerd: The Life and Work of a Chris tian Phi los o pher
(Grand Rap ids: Paideia, 2015), 383-387; but see also p. 401.]

2 His po si tion boils down to this: also in the psy che of an in di vid ual per son,
de sires and am bi tions are at war with each other, the stron ger drives over -
com ing the weaker ones. Sim i larly, a na tion’s le gal con scious ness de mands 
that in the case of a con flict among the in di vid ual le gal con vic tions the ma -
jor ity prin ci ple de cides. The unity of norm trumps all!



An other mem ber of this school is Leo Polak, orig i nally pro -
fes sor of phi los o phy of law at Leiden and later the suc ces sor of
Heymans in phi los o phy at Groningen. His ma jor works are
Epis te mol ogy con tra Ma te ri al ism (Am ster dam, 1912) and The
Mean ing of Ret ri bu tion (Am ster dam, 1921).1 

2.12.12.3 Neo-Kantian cur rents. Van der Vlugt, G. Scholten,
and oth ers 

Willem van der Vlugt (1853-1928), who taught le gal phi los o phy
in Leiden, be longed to the neo-Kantian school. His ma jor work
is his Gen eral In tro duc tion to Le gal Schol ar ship (Haarlem, 1925),
which is a syn op sis of his lec ture notes on the en cy clo pe dia of le -
gal sci ence. Writ ten in an ex haust ing rhe tor i cal style, it con tains
mainly cul tural-so cio log i cal per spec tives on the de vel op ment
of law and cul mi nates in trac ing the growth of the idea of a
league of na tions. 

Part One of Van der Vlugt’s mag num opus con tains, in line
with Stammler, an ex po si tion of the “con cept of law” and the
“idea of law,” while strongly em pha siz ing the dis tinc tion be -
tween ideal norms and nat u ral facts (cf. Windelband and ad her -
ents) and fi nally con stru ing law as a con di tion for the pos si bil ity 
of in di vid ual mo ral ity (a typ i cal Kantian and in di vid u al is -
tic-mor al is tic con cep tion). Van der Vlugt de fines the con cept of
law as fol lows: 

Law, taken as a de scrip tive con cept, is an ex pres sion of will that
binds peo ple mu tu ally to serve each other’s ends, quite apart
from their con sent (this in con trast to pure mo ral ity) and with -
out per mit ting the du ra tion and scope of the ex er cise of power
over them to de pend on any thing per formed on their part (this
in or der to dis tin guish it from de cency). 

This def i ni tion is a cum ber some trans la tion of Stammler’s
con cept of law as a log i cal thought-form: law is an “in vi o la ble,
sov er eignly bind ing will” (a means-ends or der ing), in which
the prop erty of sov er eignty serves to dif fer en ti ate law from con -
ven tion (the so cial norm), the prop erty of in vi o la bil ity serves to
mark off law from sub jec tive ar bi trari ness, and the bind ing el e -
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1 Cf. my crit i cism of Polak’s con cep tion of the “mean ing of ret ri bu tion” in
the Post script to my ar ti cle, “Beroepsmisdaad en strafvergelding” [Pro fes -
sional crime and pe nal ret ri bu tion], Antirevolutionaire Staatkunde (quar -
terly) 2 (1928): 233-309, 389-436, at 390 n. 90.



ment dis tin guishes law from mo ral ity (mo ral ity sup pos edly
con cerns only the in di vid ual dis po si tion!). 

In his Gen eral In tro duc tion to Le gal Schol ar ship Van der Vlugt
de fines the idea of law in these words: 

Law (ac cord ing to its idea) is the to tal ity of im par tially de lin eated
bound aries for com pul sory and per mit ted be hav ior which, as in -
dis pens able con di tions un der which we alone can achieve our eth i -
cal des ti na tion in free dom, may or must be main tained through
co er cion.

This is an in di vid u al is tic con cep tion of law. In Part Two, Van
der Vlugt pro vides an over view of the dis ci plines deal ing with
pos i tive law, pay ing spe cial at ten tion to the dis tinc tion be tween
pub lic and pri vate law. He de fends this dis tinc tion on the ba sis
of the two-sid ed ness of the law-idea which on the one hand
com mands peo ple to live in so ci ety but on the other hand
obliges them to as much as pos si ble re spect free dom, an ide al is -
tic cri te rion that is de void of any in sight into the com mu nal
struc ture also of pri vate law. 

The main sub stance, fi nally, of Part Two con sists of a kind of
cul tural so ci ol ogy on the ba sis of the periodization of his tory de -
vel oped by the well-known his to rian Kurt Breysig (this part is
en ti tled “Elu ci da tion of law from the per spec tive of the sci ence
of so ci ety”). Who ever wants to get to know Van der Vlugt’s po -
si tion more fully can also read his in au gu ral ora tion, The Sci ence
of Jus tice (Haarlem, 1880). 

Ori ented to the Mar burg neo-Kantians is Gerbert Joan Schol -
ten (b. 1849), whose trea tise, “Law, Pos i tive Law, and Sense of
Law,” was pub lished in Onze Eeuw, vol. 20 (1920), in which he
com bated the em pir i cal-an a lyt i cal method in le gal the ory. 

More or less ori ented to the Baden neo-Kantians was Paul
Schol ten (1875-1946), with his Re flec tions on Law (Haarlem,
1924). His aim was to pro vide an oft at tempted syn the sis be -
tween neo-Kant ian ism and the Chris tian faith. See also his Law
and Worldview (Haarlem, 1915). In 1931 Scholten con trib uted a
Gen eral Vol ume to Carel Asser’s Guide to the Prac tice of Dutch Civil 
Law (Zwolle, 1931), con tain ing a kind of en cy clo pe dia in the
sense of a “gen eral the ory of [pri vate] law.” First-year stu dents
are ad vised to read es pe cially Chap ter 3, about the his tory of the 
mak ing of our Civil Code. 
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In an ear lier con text I re ferred to the For mal En cy clo pe dia of Le -
gal Sci ence (The Hague, 1925) by my pre de ces sor, Pro fes sor
Willem Zevenbergen. The or ga ni za tion of this work is strictly
log i cal and in its con cep tion of pos i tive law, as we saw, it is in
part crit i cal and in part ge netic-positivistic. With re gard to the
law-idea the au thor main tains the crit i cal nat u ral-law con cep t -
ion of a for mal, uni ver sally valid cri te rion of pos i tive law, a
stan dard which he en vis ages as be ing instantiated in “con crete
le gal prin ci ples” (in a Chris tian sense). How ever, in my opin ion
the au thor is caught in the mis con cep tion that the crit i cal
neo-Kantian ap proach can be rec on ciled with Chris tian doc -
trine. Next to his course syl la bus for en cy clo pe dia, this pub -
lished en cy clo pe dia re mains highly rec om mended for pur poses 
of com par i son. 

2.12.12.4 The Cal vin ist school 

Pos i tiv ism is op posed from a Cal vin is tic Chris tian stand point
by, among oth ers, our Pro fes sor Anne Anema (1872-1966). See
his fine rec to rial ora tion The Sources of Pri vate Law (Utrecht,
1913), which I rec om mend highly. 

I would fur ther men tion some of the works of my teacher,
Pro fes sor D. T. P. [Paul] Fabius (1851-1931) such as The Di vine
Na ture of Law (inaug., Free Uni ver sity; Am ster dam, 1880); Sin
and Law (Leiden, 1895); and Voortvaren (Forg ing ahead) (Leiden,
1898; 2nd impr., 1902), a work that is of par tic u lar in ter est for an
over view of the nu ances in antirevolutionary po lit i cal the ory
(highly rec om mended!). 

Fi nally, I men tion the work of Pro fes sor A. F. [Al ex an der] de
Savornin Lohman (1837-1924). His main work is Gezag en
vrijheid (Au thor ity and Free dom) (Utrecht, 1875). Lohman’s le -
gal phi los o phy was not ori ented to Cal vin ism and his po lit i cal
the ory was strongly in flu enced by K. L. von Haller. 

2.12.12.5 The neo-Thomist school. Beyssens and oth ers 

The neo-Thomist con cep tion of nat u ral law has been de fended
par tic u larly by J. Th. [Jozef] Beysens, a pro fes sor of phi los o phy
in Utrecht, in his Eth ics and Nat u ral Mo ral ity (Leiden, 1913). 

An other rep re sen ta tive of this school is W. J. A. J. [Willem]
Duynstee, pro fes sor in the Cath o lic Uni ver sity of Nijmegen, in
his pa per of 1926 “On Nat u ral Law” for the Dutch As so ci a tion
for the Phi los o phy of Law. See also his lec ture given at the As so -
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ci a tion for Thomist Phi los o phy (1939), pub lished in an ap pen -
dix of the jour nal Studia Catholica. In 1956 Duynstee wrote On
Law and Jus tice (’s-Hertogenbosch, 1956). 

Al though with de vi a tions, Johannes Petrus Hooykaas linked
up with Thomist nat u ral law in his pa per on “Eth ics and Law”
de liv ered at the 1949 meet ing of the Dutch As so ci a tion for the
Phi los o phy of Law, as well as in his The Prob lems of Ad min is tra -
tive Law (Zwolle, 1952). 

A fully ded i cated ad her ent of nat u ral law is W. P. J. (Willem)
Pompe, pro fes sor of pe nal law in Utrecht, au thor of an es say en -
ti tled “The Es sence and Foun da tions of Law,” which was the
open ing con tri bu tion to a sym po sium cov ered in in stal ment in
is sue nr. 15 (1957) of the Dutch Cen ter for Con ver sa tion. The pub li -
ca tion con tains chap ters on the shape of law in so ci ety, on state
and law, on stat u tory law, cus tom ary law, ju ris pru den tial law,
prin ci ples of law, the con tent of law, and the va lid ity of law. Re -
spond ing to Pompe’s es say are con tri bu tions by Pro fes sors A.
M. Donner, H. Dooyeweerd, R. Kranenburg, J. J. Loeff, W. G.
Vegting, G. J. Wiarda, and Mr. H. Winkel. This very read able
pub li ca tion pro vides a good in sight into the dif fer ent con cep -
tions of law in the Neth er lands. 

In the in ter est of com plete ness I men tion the well-known
Inleiding tot de studie van het Nederlands recht (In tro duc tion to the
study of Dutch law) (Zwolle, 1932; 13th impr. 1955) by L. J. [Bert]
van Apeldoorn, to which I de voted a crit i cal re view ar ti cle,
“Perikelen van een historistische rechtstheorie” (The haz ards of
a historicist the ory of law), Rechtsgeleerd Magazijn Themis (1954):
25-54. Fi nally we men tion G. E. [Gerard] Langemeyer, Inleiding
tot de studie van de wijsbegeerte des rechts (In tro duc tion to the
study of the phi los o phy of law) (Zwolle, 1956) and J. H. P. [Paul] 
Bellefroid, Inleiding tot de rechtswetenschap in Nederland (In tro -
duc tion to le gal sci ence in the Neth er lands) (Nijmegen, 1937; 8th

rev. ed., 1953).
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Chap ter Two

The Mean ing of Law and Its

Elim i na tion in the Con cep tion of

Law on the Im ma nence Stand point

1 PRO VI SIONAL ORI EN TA TION IN THE PROB LEM  OF THE

CON CEPT OF LAW. THE LAW-CON CEPT AS A MEAN ING-

FUNC TIONAL CON CEPT. THE RE LA TION OF THE

CON CEPT OF FUNC TION AND THE CON CEPT OF 

THING IN THE SCI ENCE OF LAW

1.1 Cri tique of the scheme of le gal facts in the
gen eral the ory of law

All law, as we saw in the In tro duc tion,1 lies en closed within a
spe cific law-sphere, one whose mean ing does not de rive from
an other law-sphere (such as that of  mo ral ity, or sociation, his -
tory, the eco nomic or psy chic), but whose gen eral mean -
ing-struc ture pos sesses com plete sphere-sov er eignty with re -
spect to all the other law-spheres. Now, the point is to get to
know this uni ver sal mean ing of law and to de mar cate the
sphere of law – the jural law-sphere – from the other law -
spheres.

Sup pose two peo ple, per son A and per son B, en ter into an
agree ment that A will de liver an amount of grain to B, for which
B will pay A a cer tain amount of money. They can at tach var i ous 
con di tions to this agree ment, for ex am ple about the qual ity of
the grain or the date and place of de liv ery. They can also con -
clude the agree ment through in ter me di ar ies like bro kers or
com mis sion ers.
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Alan M. Cameron (Grand Rap ids, MI: Paideia, 2010), pp. 16-31, et pas sim.
Here af ter cited as In tro duc tion.]



No one doubts that we are here in the pres ence of a spe cific
le gal act, called a con tract of pur chase. Should the con di tions of
sale not be met, both par ties to this agree ment have at their dis -
posal cer tain le gal means to en force com pli ance with the con di -
tions of the con tract. They can sue the other party and so have
the courts make an im par tial de ci sion about their quar rel. In this 
way the par ties in volve each other in a le gal case, which may be
heard in dif fer ent courts and will end in a ju di cial ver dict, if
need be ap pealed and up held by the high est court in the land.
This ver dict will then be car ried out by an of fi cer of the court.
The par ties can also ap point ar bi ters to seek an out-of-court set -
tle ment. Only if one party then fails to com ply with the de ci sion
do the courts get in volved again.

As you can see, the le gal phe nom e non that I briefly an a lyze
here in its var i ous stages is a highly com pli cated one. It dis plays
a dy namic, lively na ture, and the dif fer ent stages in which it un -
folds are not iso lated from one an other. First, two par ties en -
tered an agree ment. Next, one or both of the par ties acted con -
trary to the agree ment. At this point cer tain le gal con se quences
en tered the pic ture, pro vided that a le gal act had in fact orig i -
nally taken place, that this act sat is fied the re quire ments of a le -
gal con tract, that one of the par ties acted wrong fully by vi o lat -
ing his or her con trac tual ob li ga tions, and that as a re sult the in -
jured party has de cided to file a law suit in or der to have his law -
ful claims met. There is a dy namic con nec tion be tween a le gal
con di tion or le gal ground and le gal con se quences. Ger man au -
thors call this con di tion the “Tatbestand.”

Now imag ine a dif fer ent case. I prom ise a friend to have din -
ner with him at his house on a given eve ning. For one rea son or
an other I fail to keep my prom ise and my friend has to do with -
out me that eve ning. It en ters no one’s mind to speak in this case
of a le gal act or a vi o la tion of a le gal ob li ga tion flow ing from it.
And yet, here too there is an in vi ta tion on the one hand and a
prom ise on the other, an ac cep tance of that prom ise by the first
men tioned party and a fail ure to com ply by the last men tioned
party.

Or con sider the fol low ing case. At an agreed upon hour I
show up at a gala party (for mal wear pre scribed) in ev ery day
clothes, with out any valid ex cuse. I have kept my prom ise all
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right, but I am vi o lat ing a de mand of cour tesy, de co rum, con -
ven tion, fash ion. (We won’t an a lyze these var i ous so cial norms
just yet.) I will be called im po lite, ig no rant of so ci ety’s rules, and 
prob a bly not be in vited next time.

Now take a fourth case. A con script shows up at roll call in
his ci vil ian clothes in stead of the man da tory uni form. No one
will ac cuse him on this ac count of be ing ig no rant of so cial rules.
Still, he is vi o lat ing a pub lic-le gal ser vice rule and will be dis ci -
plined.

Any one with any crit i cal sense, when plac ing these four
cases next to each other and com par ing them, will have to won -
der why in the first case we speak with out a mo ment’s hes i ta -
tion of a le gal agree ment, in the sec ond case re fuse just as firmly
to as cribe a le gal char ac ter to the con tract at hand, in the third
case speak not of a le gal de mand but of a so cial re quire ment,
and in the fourth case, even though it con cerns a dress code, do
not hes i tate to as cribe to it the char ac ter of a pub lic-le gal reg u la -
tion, a le gal rule for those in mil i tary ser vice.

But is it true that in the sec ond and third case we are out side
the realm of law? If you have prop erly di gested my ex po si tions in
the In tro duc tion you will im me di ately an swer this ques tion in
the neg a tive. Af ter all, there we learned enough to re al ize that
there is not a sin gle area of life, of full tem po ral re al ity, which on
prin ci ple is jurally ir rel e vant; in other words, there is not a
square inch that falls out side the jural law-sphere. And when
we an a lyze the nar ra tives un der two and three more closely it is
at once ev i dent that such is not the case there ei ther, pro vided
we treat them not as men tal ab strac tions but as truly real. The
very mo ment I re cord my ap point ment in my ap point ment
book I am per form ing an act that I can only per form in a law ful
way as le gal owner of, or at least as a right ful claim ant to, book
and pen cil. The ap point ment was set, whether in the home of
my friend or in a pub lic place, in my house or in a res tau rant,
and so on; but re gard less of where the date was set, I was in a
place that is sub ject to le gal re la tion ships, a le gal ob ject of the
sub jec tive right of a le gal sub ject.

If in the third case I dress for the eve ning gala, it is my prop -
erty that I put on in my house (again, a le gal ob ject of a prop erty
right or the right of a renter, etc. etc.). I can not leave my house
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with out en ter ing upon the pub lic road way, where I find my self
ev ery where in le gal re la tion ships. I hail a taxi to take me to the
house of my friend and thereby con clude a trans por ta tion con -
tract in a le gal sense, and pres ently I en ter the prop erty or rental
home to which I have been in vited.

Granted, in the sec ond and third case I do not con clude a con -
tract in any le gal sense. But even apart from what I said ear lier,
the prom ise and its ac cep tance are in no way ir rel e vant for law.1

Imag ine for a mo ment that my ap pear ance on those eve nings
was so im por tant (say, they were or ga nized in or der to net work
with po ten tial busi ness part ners) that fail ure to keep these ap -
point ments had a pen alty at tached to it, or that it would in cur
le gal ob li ga tions to ward oth ers, etc. etc. In all such cases, keep -
ing or not keep ing my prom ise is rel e vant also le gally. My
prom ise has a jural as pect within a jural act, just as in a broader
sense all events, even nat u ral evens (like fires, floods, etc.), as
ob jec tive le gal facts2 in cor re la tion with sub jec tive le gal acts
(e.g., an in sur ance con tract) can have a le gal as pect. On the other 
hand, in the fourth case of the con script show ing up in his civ -
vies we do not speak of a vi o la tion of so cial norms as such, but it
is un de ni able that in con crete cir cum stances like these the mil i -
tary so cial norms have been trans gressed by the in crim i nated
and pe nal ized act.

In other words, with these four sim ple ex am ples we find our -
selves in the very midst of full tem po ral re al ity, in which law
and in ter ac tion with all the other law-spheres are in ter twined
with a thou sand strands. Only the in di vid u al ity struc ture of
each of the four phe nom ena is dif fer ent. Ow ing to the gen eral
struc ture of the jural it touches upon all of them equally.

This alone dem on strates that an ex ter nal de lim i ta tion of the
jural from the other law-spheres, by de clar ing cer tain cat e go ries
of acts or facts to be on prin ci ple out side the do main of law, is
un ten a ble.

The con cept of law is a modal con cept; that is to say, it com -
prises only a spe cific mode of be ing of tem po ral re al ity. The de fin -
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much con fu sion, as we in tend to show at the end of this sec tion.



ing cri te rion for the jural law-sphere can not be found in terms of 
the thing-con cept in tem po ral re al ity. Us ing this con cept to sci -
en tif i cally an a lyze the struc tural dif fer ences of things within the 
jural sphere has to be pre ceded by de fin ing the modal struc ture
of the jural sphere in terms of the con cept of func tion. Func tion
in this sense co mes log i cally be fore thing or in di vid u al ity struc -
ture, even though in cos mic re al ity these two struc tures – thing
and func tion – oc cur to gether. The logicistic method of ab strac -
tion used by the “gen eral the ory of law” to de rive the con cept of
law ul ti mately from con crete le gal ma te rial as the most com mon 
con cept is to be re jected if for no other rea son than that it re -
verses the log i cal or der of time. Sci en tif i cally, the con cept of the
jural co mes be fore un der stand ing the in di vid ual le gal phe nom -
ena.

With out the func tion con cept le gal sci ence can not prop erly
deal with the thing con cept. As we saw al ready in Chap ter 4 of
the In tro duc tion, the in di vid u al ity struc ture can not be an a lyzed
ex cept with the aid of the modal struc ture. That is why the
method of the gen eral the ory of law dis rupts both the con cept of 
law and in sight into ju rid i cal in di vid u al ity. It is just not a sci en -
tific method! Al ready with the ex po si tions of fered above we
dem on strate the fun da men tal de fi cien cies of this method for
the for ma tion of le gal con cepts.

In Chap ter 3, page 188, of the In tro duc tion we dis cussed sub -
jec tive jural [or le gal1] acts and ob jec tive jural [or le gal] facts, clar i -

135

1 [The reader is re minded of a word of cau tion in In tro duc tion, p. 5, where the
ed i tor ac counts for his ex er cise of ed i to rial dis cre tion when trans lat ing the
Dutch term juridisch by the Eng lish word jural: “Al though it is true that
Dooyeweerd him self, through out the en tire En cy clo pe dia, uses ex am ples
taken from state law in ex plain ing and ap ply ing his el e men tary con cepts, it 
is vi tally im por tant to un der stand that these con cepts and the cos mic as -
pect of re al ity that grounds them are uni ver sal. That is to say, this as pect for
Dooyeweerd man i fests it self not only in the state rules of the courts and
leg is la tures but within ev ery sphere of hu man life. There fore the el e men -
tary con cepts of “law” that  are in tro duced in this vol ume, and sys tem at i -
cally ex plained in the third, are not con fined to ex plain ing the rules and
le gal phe nom ena as so ci ated with the or gans of the state. Hence the avail -
able but less com mon term “jural” is em ployed rather than “le gal” or “ju -
rid i cal” when ever the au thor in tends to con vey this mean ing of juridisch.
Nev er the less, Dooyeweerd’s less-than-al ways-con sis tent use of terms in
this re gard and the prev a lence of state law ex am ples to il lus trate his phi los -
o phy re quire one to con stantly be alert to the “plu ral ist” fea ture of his phi -
los o phy of law.”]



fy ing the gen eral struc tural dif fer ence and at the same time the
struc tural co her ence be tween these two ab stract jural con fig u ra -
tions.

On the fac tual side51 of ev ery law-sphere we en coun ter also
ob ject func tions which are in dis sol u bly cor re lated with the sub -
ject func tions and can not be ac tu al ized ex cept in con nec tion
with the lat ter. A nat u ral fact, such as the out break of a fire,
never has the same fun da men tal po si tion in a jural sphere as a
sub jec tive le gal act (e.g., tak ing out a fire in sur ance pol icy and
then com mit ting the crime of ar son). Only in con nec tion with
such a sub jec tive act, or at least with the le gal sub ject him self,
does it ac quire le gal mean ing, does it gain ob jec tive le gal sense
in dis tinc tion from the le gal sense of a con tract or a tort which al -
ways bears a sub jec tive mean ing. In other words, ob jec tive le gal 
facts can never oc cur in the sphere of law apart from their co her -
ence with sub jec tive le gal acts, or at least apart from le gal sub -
jec tiv ity as such.

But what does the “gen eral the ory of law” do? It ab stracts
from the struc tural pe cu liar i ties of sub jec tive acts and ob jec tive
facts and takes the con cept of le gal fact as the most gen eral con -
cept, un der which it then sub sumes both nat u ral facts (with ob -
jec tive le gal mean ing) and sub jec tive le gal acts. In so do ing, it
ar rives at the fol low ing schema, which has be come dom i nant in
le gal sci ence:

Gen eral con cept: le gal fact, com pris ing as to its con tent:

a) nat u ral facts: facts to which the le gal or der at ta ches le gal
con se quences, equally in volv ing both sub jec tive and ob jec -
tive jural facts, such as a fire or a flood next to in san ity,
death, etc. (which as we shall see are in no way nat u ral
facts);

b) per mit ted acts: le gal or jural acts that aim at es tab lish ing,
chang ing or dis solv ing le gal re la tions (i.e., the agent de sires
the le gal con se quences which by law are at tached to the
act). Reck oned in par tic u lar among these are con tracts, as
well as uni lat eral acts such as last wills, of fers of re ward, of -
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the fac tual sub ject-side and the fac tual ob ject-side.]



fers of sup ply or sale (some times con strued as “contratsfers of sup ply or sale (some times con strued as “contrats
d’adhésion”; in Ger man: “Rechtsgeschäfte”: le gal trans ac -
tions).

c) per mit ted acts in the sense of acts that re sem ble le gal acts,
i.e., acts that re sult in what is called the “fac tual con se -
quence” even when the agent’s de sire need not be aimed at
the con se quence yet which nev er the less en tail le gal con se -
quences pur su ant to the pre vail ing le gal or der. The ex am -
ple given is mora: when A warns B that any fur ther post -
pone ment in per form ing what B has con tracted to do will
be viewed as de lay. The le gal or der at ta ches to this warn ing
the le gal con se quence of be ing in de fault. And so a new le gal 
re la tion ship is born along side the orig i nal con trac tual re la -
tion ship.

d) pro hib ited acts: de licts and torts, all un law ful acts by a le gal 
sub ject.

Usu ally the scho las ti cism in this clas si fi ca tion is taken even fur -
ther than ap pears from this schema. For ex am ple, a dis tinc tion
is made be tween a “le gal fact” in the nar row sense of the word
and a “le gal con di tion,” de pend ing on whether a fact is viewed
as the di rect ground of a given le gal con se quence or as a mere con -
di tion for the oc cur rence of the le gal con se quence at tached to the
fact in ques tion.

This fur ther def i ni tion is then jus ti fied as fol lows. In the eyes
of the leg is la tor,  for in stance, a last will or tes ta ment is the di rect
ground for the es tate to be trans ferred to the heirs named in the
will.1 The fact, how ever, that the heirs have sur vived the tes ta tor 
is merely a sec ond ary con di tion, on the pres ence of which the
trans fer is de pend ent.2 Sim i larly, the de liv ery of the deed to the
buyer of a house is the di rect ground, but it “ef fects” this trans fer
of own er ship as a le gal con se quence only if the seller was him -
self the owner.3 The prac ti cal sig nif i cance of this dis tinc tion is
then said to lie in the fact that the le gal con se quence can never
go into ef fect be fore the ini tial le gal fact has been re al ized, while
on the other hand the law some times al lows retroaction of the in -
ci den tal con di tion when this is re al ized only af ter the ini tial le gal
fact. For ex am ple, a prin ci pal is deemed to be le gally bound by
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his agent to any un law ful acts com mit ted by him, even though
he (the prin ci pal) did not sanc tion such acts un til af ter the agent
had com mit ted them.1

One must ob ject to this whole schema al ready be cause it cre -
ates the im pres sion that ob jec tive le gal facts can func tion as le -
gal grounds for le gal con se quences in de pend ently of sub jec tive
le gal facts. Ob jec tive le gal facts, as we saw, can never be cor re -
lated with sub jec tive ones, be cause they are not in de pend ent,
“self-stand ing” le gal facts, de pend ent as they al ways are on sub -
jec tive le gal facts. Nul li fi ca tion of a le gal case as ground for nul -
li fi ca tion of ma te rial rights is no ex cep tion to the rule. The dis in -
te gra tion of a meteor as it col lides with an other ce les tial body is
also a nul li fi ca tion of a thing. But an ob jec tive le gal fact, such as
the in cin er a tion of a thing, can only func tion as a ground for the
oc cur rence of le gal con se quences on con di tion that this mat ter is 
the le gal ob ject of a sub jec tive right (e.g., prop erty right, usu -
fruct, mort gage, etc. etc.). When a per son who pos sesses le gal
sub jec tiv ity dies, then in deed we are not deal ing with an ob jec -
tive but with a sub jec tive le gal fact. Here, the de mise of the le gal
sub ject is not the le gal con se quence of an ob jec tive2 but of a sub -
jec tive le gal fact (death sub jec tively af fects a per son’s to tal tem -
po ral ex is tence, also as to his spir i tual sides). No doubt ob jec tive 
le gal facts can oc cur with or with out hu man in volve ment (the
for mer hap pens in the case of ar son, the lat ter in the case of a fire 
caused by light ing). But ob jec tive facts never have an in de pend -
ent func tion in the jural as pect along side sub jec tive ones, be cause 
the ob jec tive ones have no mean ing with out a con nec tion with
le gal sub jec tiv ity, whereas sub jec tive le gal facts (e.g., men tal
res er va tion, er ror, fraud, etc.) can in deed oc cur apart from any
con nec tion with ob jec tive le gal facts.3 The “gen eral the ory of
law” does not trou ble it self about these struc tural dif fer ences
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Here no ob jec tive im age can oc cur apart from a sub jec tive ob ser va tion. But
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chi cal ob jec tiv ity (al beit never with out a con nec tion to its sub strate func -
tions), as in dreams, the power of sug ges tion, and sim i lar sen sa tions.



be cause it is not ori ented to the modal and in di vid u al ity struc -
tures of re al ity but works with an ab stract logic. The fun da men -
tal dis tinc tion ought to have been that be tween sub jec tive and
ob jec tive, de pend ent and in de pend ent le gal facts.

For the rest, the schema of le gal facts as drawn up by the “gen -
eral the ory of law” is highly con fus ing. Note, for ex am ple, the
dis tinc tion be tween le gal acts and acts re sem bling le gal acts.
The cri te rion is the ori en ta tion or non-ori en ta tion of the will to
the le gal con se quences, tak ing “will” in the psy cho log i cal sense, 
which as we know from the In tro duc tion1 is ut terly im pos si ble in
the sci ence of law.

Buyer and seller in no way de sire (“will” in a psy cho log i cal
sense) all the le gal con se quences at tached to the con clu sion of a
con tract as a le gal act. Un less they are trained in law, it is in fact
highly un likely that they are al ways aware of all these con se -
quences. And if the will is taken in a nor ma tive jural sense, as
can not be oth er wise in le gal sci ence, then the will of the seller
who puts the buyer in de fault as to the pay ment of the sale price
is just as much keen on the le gal con se quences of de fault as his
will was in tent, at the time of con clud ing the con tract, on ac ti -
vat ing the le gal con se quences of the con tract. In the gen eral the -
ory of law this dis tinc tion too is not grasped in the mean ing of
the jural and is there fore ju rid i cally worth less.

No doubt there is a fun da men tal struc tural dif fer ence be -
tween a con tract of sale and an in stance of de fault, if only in this
re spect that the con tract is not just a le gal ground for le gal con -
se quences but it is also (when taken in a ma te rial sense, as we
shall see in a later con text) an in de pend ent source of pos i tive le -
gal norms, whereas non-com pli ance of a con tract is merely a sub -
jec tive le gal act that is le gal ground for ef fec tu at ing le gal con se -
quences but never a  le gal source of le gal norms (that is, in this
case, the law, or the con tract it self, or a so ci ety’s com mon law.)
But the dis tinc tion be tween le gal acts and acts re sem bling le gal
acts ob scures rather than clar i fies this struc tural dif fer ence. Pro -
claim ing some one in de fault is just as much a le gal act as con -
clud ing a con tract of sale.

Fi nally, as far as the dis tinc tion be tween le gal facts and le gal
con di tions is con cerned, here too the ter mi nol ogy is most con -
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fus ing. A le gal fact as le gal ground is al ways a con di tion for the
ac ti va tion of le gal con se quences. The ex is tence of the heir at the
time of the death of the tes ta tor as a con di tion for be com ing the
heir ac cord ing to the last will and tes ta ment (art. 946) is just as
much a le gal fact as the tes ta ment it self. The dif fer ence be tween
the two le gal fig ures, how ever, is again that the tes ta ment is also 
an in de pend ent le gal source of le gal norms.

Fur ther more, it can be re marked with re spect to this ex am ple
that there is a non-re vers ible re la tion ship of de pend ence be -
tween ex ist ing as a tes ta men tary heir and the last will that spec i -
fied the heir. But this struc tural re la tion ship, too, does not jus -
tify the dis tinc tion be tween le gal fact and le gal con di tion.

The same is true about the re la tion ship be tween the un au tho -
rized acts com mit ted by an agent and the post facto sanc tion of
them by the prin ci pal. The fact that this sanc tion is ret ro ac tive
does not in any way de tract from its char ac ter as a le gal fact (as a 
“le gal act,” we say boldly, in the face of pre vail ing ter mi nol ogy).

2 THE HIS TORY OF FRAM ING THE PROB LEM 

RE GARD ING THE CON CEPT OF LAW. NAT U RAL 

LAW IN AN TIQ UITY AND THE MID DLE AGES

It has al ways been a mat ter of de bate whether jus tice as em bod -
ied in cus tom ary law or stat u tory law rests purely on hu man or -
di na tion and will, or on im mu ta ble and eter nal prin ci ples. As
early as clas si cal Greece, two views by and large di a met ri cally
op posed each other. On the one hand, Skep tics and Soph ists
held that jus tice is a cre ation of hu man ar bi trari ness and is
solely and ex clu sively reg u lated by peo ple’s in ter ests. They
pointed to the fact that what was con sid ered just in one coun try
was con sid ered un just in an other. Jus tice, they con cluded, is
what peo ple re gard as their in ter est.

Since in those days jus tice and eth ics were not yet clearly sep -
a rated, this doc trine meant no less than the de nial of the es sence
of jus tice and mo ral ity as to the law-side. In his works De Repu -
blica  and De Officiis, Cicero se verely de nounces this teach ing
and over against it de fends the view, dom i nant since Soc ra tes,
Plato, Ar is totle and the Sto ics, that all pos i tive law is tied to eter -
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nal and im mu ta ble jural prin ci ples, which in turn are grounded
in a moral world-or der, the lex naturae of nat u ral law. In stir ring
prose Cicero sketches the sa cred ness of this nat u ral law, which
is in har mony with hu man na ture:

There is in deed a true law – namely, right rea son – which is in
ac cor dance with na ture, ap plies to all men, and is un change able 
and eter nal. Its com mands call upon men to per form their du -
ties, and its pro hi bi tions de ter them from do ing wrong.  Its com -
mands and pro hi bi tions al ways in flu ence good men, but are of
no ef fect on the bad. To ab ro gate this law by hu man laws is
never mor ally right, nor is it per mis si ble ever to re strict its op er -
a tion. To an nul it is al to gether im pos si ble. We can be ab solved
of this law nei ther by the Sen ate nor by the peo ple from our ob li -
ga tion to obey it, nor do we need any one to ex pound and in ter -
pret it for us. It will not lay down one rule at Rome and an other
at Ath ens, now or in the fu ture. There will al ways be one law,
eter nal and un change able, bind ing at all times upon all peo ples; 
and there will al ways be one com mon mas ter, as it were, one
ruler over all, God, who is the au thor of this law, its in ter preter
and its spon sor. The man who re fuses to obey it aban dons his
self, and by de ny ing the true na ture of a hu man be ing will suf fer 
the se ver est of pen al ties, even if he has es caped all the other con -
se quences that are called pun ish ments.1

Thus nat u ral law is here pow er fully af firmed as an eter nal and
im mu ta ble jural or der above pos i tive law. It was a nat u ral law2

grounded in a cosmonomic idea, an eter nal world-or der in
which the laws of both ir ra tio nal and ra tio nal-moral na ture
were grounded.

Ulpian sum ma rized it as fol lows: “Live hon estly, harm no
one, give each his due.” “Nat u ral law is what na ture has taught
all liv ing be ings.”3
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gentium, the law of na tions. The lat ter stood op po site the jus civile, the Ro -
man tribal law, which as such did not cover the peregrini, the for eign ers.
The  jus gentium is sim ply the jus tice that is com mon to all na tions but need
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vom jus naturale, aequum et bonum et jus gentium der Römer, 4 vols. (Leip zig,
1856-1875).

3 This state ment re veals the in flu ence of Stoic nat u ral ism.



In par tic u lar Ar is totle and Stoic phi los o phy1 ex panded great -
ly on this nat u ral law and pro vided a ba sis, from a ra tio nal is tic
im ma nence stand point, for link ing nat u ral law to the other laws 
in cre ation.

2.1 The law-con cept in Ar is to te lian-Thomist
nat u ral law

With Thomas Aqui nas (c. 1225-1274),2 Ar is to te lian phi los o phy
gained a de ci sive vic tory over the neo-Pla ton ism im ported into
Chris tian philo sophic thought un der the in flu ence of Au gus -
tine. Plato had torn re al ity apart into an eter nal, su pra-tem po ral
and su pra-sen sory world of ideas (noumenon), one that can be
known only by rea son in in tu itive con tem pla tion, and a tem po -
ral, mu ta ble, sen sory world (phe nom e non) which we ex pe ri ence
in psy chi cal per cep tion.

Ar is totle took Plato’s ideas out of the tran scen dent sphere and 
turned them into im ma nent prin ci ples of a re al ity that could be
ex pe ri enced through the senses. These im ma nent ideas could be 
grasped by rea son (the ac tive in tel lect) from sense per cep tions
by means of ab strac tion (aphae re sis).3 This or gan ism de vel ops
from a germ or em bryo in which the com plete form (actus) is po -
ten tially (germ) al ready pres ent. In this way the idea (eidos) is
con ceived as the entelechy or sub stan tial form of things which
takes the sensorily per cep ti ble mat ter of the or gan ism and
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1 The in flu ence of Stoic phi los o phy on the for ma tion of con cepts in pri vate
law among the Romans has been shown by Paul Sokolowski in his very in -
struc tive Die Philosophie im Privatrecht, 2 vols.  (Halle, 1902, 1907).

2 Aquino is a small town in It aly. Thomas’ main works are Summa Theologiae,
Summa con tra Gen tiles, and De regimine principium (the au then tic ity of this
last work has been dis puted [it is to day at trib uted to his pu pil, Giles of
Rome]). Thomas has of fi cial au thor ity in the Ro man Cath o lic Church as
“Doc tor angelicus.” The en cyc li cal Aeterni Patres (1879) of Pope Leo XIII

urged re newed study of Thomas.
3 This ex plains why Ar is totle’s  the ory of knowl edge or epis te mol ogy is set

up quite dif fer ently from Plato’s, whose “ideas” do not lie em bed ded in
sen sory re al ity, thus can not be re trieved from there by ab strac tion. Plato’s
epis te mol ogy is ori ented to a-sen sory mathesis which views the sen sory
forms merely as oc ca sion for the in tu itive con tem pla tion of the a-sen sory
spa tial forms with their laws. Ar is totle’s epis te mol ogy, by con trast, is ori -
ented to bi ol ogy with its clas si fi ca tion of gen era and spe cies ac cord ing to
the ge nus proximum and differentia specifica.



brings it to its ma ture form as the goal or end of the de vel op -
ment. In this way the idea (eidos or entelechy) be comes the hid -
den mov ing cause and at the same time the near est goal of the
de vel op ment of tem po ral things. Ev ery be ing, says Ar is totle,
has such a sub stan tial form within it self.  The in ter re la tion be -
tween things is that the lower be ing is the ma te rial or means
(po ten ti al ity) for the form (ac tu al ity) of the higher be ing (e.g.,
soil serves as food for the plant, the plant for the an i mal, the an i -
mal for man).

In this way Ar is totle as sumes a dou ble or der of pur pose ful -
ness: (1) the or der by vir tue of which ev ery be ing by na ture
strives for its own per fec tion, i.e., for the re al iza tion of its sub -
stan tial form as its in nate goal or end; (2) the or der by vir tue of
which all be ings are or dered to each other in a hi er ar chy of mat -
ter and form, po ten tial and ac tu al ity, means and end.

The start ing point for this en tire meta phys ics is the fol low ing
ba sic prin ci ple: Ev ery thing that moves pre sup poses a cause,
and the move ment pre sup poses a goal. Ul ti mate goal of the
tem po ral cos mos is man, whose sub stan tial es sence lies in his
ra tio nal-moral na ture. Hu man rea son (nous) is still ham pered
by its con nec tion with mat ter. For this rea son Ar is totle as sumes
as ab so lute end goal, as pure form (ac tu al ity), an ab so lute rea son
which he calls the God head and which serves as the un moved
first mover and the cause of all tem po ral move ment (a typ i cal
ul ti mate rei fi ca tion or absolutization of the tem po ral func tions
of rea son).

Ar is totle calls the dou ble te le o log i cal or der in the cos mos the
“lex naturalis,” the nat u ral moral law.

Now then, this en tire train of thought Thomas Aqui nas tried
to ac com mo date to the Chris tian rev e la tion. In prin ci ple, the
Chris tian cosmonomic idea had al ways been con ceived as fol -
lows: To the ques tion, What is the deep est or i gin of all tem po ral
law-spheres? its an swer was: God’s ab so lute and holy sov er -
eignty as Cre ator. To the ques tion, How must one see the in ter -
re la tion and co her ence of the as pects of tem po ral re al ity? it an -
swered: They are part of God’s prov i den tial world-plan. Na ture 
(meant is the whole of tem po ral re al ity) is an chored in the re li -
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gious root of the hu man race which has fallen through sin but by 
grace is re di rected to ward God.

Thomas next makes a sep a ra tion be tween nat u ral phi los o phy
and the Chris tian mys ter ies of grace known only through faith.
He grounds the first in the “naturalis ra tio” in an Ar is to te lian
sense and teaches that man by his nat u ral rea son, with out the
light of the Chris tian rev e la tion, can ac quire philo soph i cal
knowl edge of the cos mos and of man’s ra tio nal-moral des tiny
therein, and also that man can ac quire a nat u ral knowl edge of
God (the im ma nence stand point!). The nat u ral rea son can never 
be in con flict with the Chris tian rev e la tion, al though the knowl -
edge it pro vides must be viewed as lower ma te rial (means) that
needs to be brought to a higher form (the goal of eter nal be at i -
tude) by faith with its knowl edge of grace. Na ture (read: all of
tem po ral re al ity, in clud ing the nat u ral knowl edge of it) is the
lower step ping-stone to grace. “Na ture is the pre am ble of grace;
grace does not de stroy na ture, but per fects it.”

Aqui nas next per me ates both el e ments of the Chris tian
cosmonomic idea with the te le o log i cal ra tio nal ism of Ar is totle.
The re sult ing semi-pa gan, semi-Chris tian cosmonomic idea he
calls, in the foot steps of Au gus tine, the lex aeterna. With re gard
to nat u ral truths of rea son he holds that they all have their deep -
est or i gin in the di vine rea son (the Ar is to te lian nous): the nat u ral
world-plan of God, in clud ing the ra tio nal-moral or der, be comes 
iden ti cal with the di vine ra tio. Only with re spect to the su per -
nat u ral mys ter ies of grace does the Chris tian view of God’s sov -
er eignty re main in tact (hence Thomas up holds the doc trine of
elec tion).

Next, the con tent of this prov i den tial world-plan is iden ti fied 
with the dou ble pur pose ful or der of the Ar is to te lian lex natu -
ralis. This cosmonomic idea, once ap plied to eth ics or nat u ral
mo ral ity (which in line with Ar is totle also in cludes nat u ral law
as ser vice able com po nent), yields the fol low ing prin ci ple: the
in nate ra tio nal-moral na ture of man, as the sub stan tial form or
entelechy of the be ing of man, is the ul ti mate norm of good and
evil. For, hu man rea son in its in nate lex naturalis par tic i pates in
the lex aeterna of the di vine rea son. Good is that which ac cords
with this na ture; evil is that which is in con flict with it. The
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apostatic-ra tio nal is tic na ture of this moral phi los o phy, which
brings it into ir rec on cil able con flict with the Chris tian view of
God’s sov er eignty, is ob vi ous in the con clu sion Thomas draws
from the ra tio nal is tic im ma nence stand point: the good is not
good be cause God so or dained it, but God had to or dain the
good be cause it was good.

The whole of nat u ral law is now di rectly de duced from the
ra tio nal is ti cally con ceived lex naturalis. Law is pro claimed the
ob ject of the moral vir tue of jus tice in an Ar is to te lian-Pla tonic
sense. The vir tue of jus tice is the en dur ing in cli na tion of the will
(habitus) to give “each his due” (suum cuique). In the broad est
sense, jus tice is not a spe cial vir tue: it in cludes all vir tues; it is
moral per fec tion. He who gives ev ery one his  due (to God what
is his, to the neigh bor what is his, and so on) ful fills all du ties.

How ever, ac cord ing to a more re stricted and proper sense,
jus tice is a spe cial vir tue, un like any other, namely, one of the
car di nal vir tues (wis dom, mod er a tion, jus tice, and cour age –
the schema of the folk ethic in an cient Greece, also adopted by
Plato). Jus tice is then the vir tue that gives each his due in the
strict sense of the word, i.e., as his right. (Com pare Ulpian: “Ju -
sti tia est perpetua et constans voluntas jus suum cuique tribuendi”:
Jus tice is the per pet ual and con stant will to give each his due.)

In this more re stricted sense jus tice never re lates to the act ing 
self, but to oth ers. That is what dis tin guishes jus tice from the
vir tue which man has to prac tice with re spect to him self, such as 
mod er a tion, chas tity, gen tle ness, pa tience, mod esty, etc.  How,
then, does jus tice dif fer from the other vir tues which re late no
less to other peo ple, such as neigh borly love, mercy, etc.? By its
ob ject. Jus tice in the more re stricted sense gives to one’s fel -
low-men what they may de mand as theirs, or what be longs to
them.

What does the word “suum” stand for in this re stricted
sense? Thomas de fines it, in line with his te le o log i cal cosmono -
mic idea, as “that which is or dered to him as means or is tied to his
per son for his ben e fit or use.”1 Com pare this to how Kant de fines
suum : “That which is right fully mine (meum iuris) is that to
which I am so bound that its use by some one else with out my
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per mis sion would in jure me [i.e., would hurt my free per son al -
ity as ‘noumenon’].”

This con cept of “suum” in cludes the re la tion of a per son not
only to his ex ter nal pos ses sions, but also to those thing that are
parts of his personhood (e.g., body, life, etc.).

A sec ond char ac ter is tic of jus tice that Thomas iden ti fies, in
Ar is to te lian fash ion, is that it tries, in dis tinc tion from other vir -
tues, to prac tice a form of equal ity (to ison), so that ev ery one re -
ceives ex actly as much as is due to him, no more and no less.1

“Each man’s own is that which is due to him ac cord ing to equal -
ity of pro por tion.”

This equal ity, how ever, has a dif fer ent stan dard in the re la -
tion ship of the un bound in di vid u als among each other than in
their re la tion ship as mem bers of an or ga nized com mu nity. In
the first re la tion ship, jus tice is com mu ta tive jus tice (called
dikaiosuné synallagmatic in Ar is totle);2 in the sec ond, it is dis trib -
u tive jus tice. The first holds for pri vate con tract law and mea -
sures equal ity ac cord ing to an arith me tic stan dard (what is
with drawn from the as sets of the one must be equal in value to
the counterperformance by the other). The sec ond mea sures
equal ity ac cord ing to a geo met ric stan dard; it takes into ac count 
the in equal ity of the com mu nity’s mem bers and de mands equal 
treat ment of equals, un equal treat ment of unequals. Thus it or -
ders the re la tion of the com mu nity to the mem bers in the dis tri -
bu tion of ben e fits and bur dens.

A third spec i men of jus tice is ju sti tia legalis: le gal jus tice. It
reg u lates by law what each mem ber owes the (state) com mu -
nity. (The law com mands ev ery sol dier in war time to be val iant;
it for bids di vorce and slan der, etc. etc.). In the broad est sense, le -
gal jus tice is the per fect civil vir tue that also com pre hends com -
mu ta tive jus tice and is there fore also given the name by Ar is -
totle of “gen eral” jus tice. Dis trib u tive and le gal jus tice are ap -
plied and en forced in pub lic law.

It is on the ba sis of this dis cus sion of jus tice (gerechtigheid)
that Thomas, in line with Ar is totle, de fines the con cept of law
(recht), a def i ni tion that does not dis tin guish be tween law-con -
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cept and law-idea. As it is, Thomas is un able to make any such
dis tinc tion, be cause he clas si fies the jural (het recht) among the
eth i cal, hence can not dis tin guish (a) the func tions of jural mean -
ing which an tic i pate the mean ing of the eth i cal that is im plicit in 
the law-idea, from (b) the retrocipatory func tions1 of the jural
that are con tained in the law-con cept in the con text of the not yet
deep ened mean ing-ker nel of the jural.

As a re sult, the law-con cept has a three fold mean ing in
Thomas: 

(1) law is “suum” in the broad est sense of the word, dif fer en ti -
ated ac cord ing to the ob ject of com mu ta tive, dis trib u tive, or 
le gal jus tice (Greek: to dikaion, Latin: justum); 

(2) law in the ob jec tive sense is the law or norm of jural ac tion,
of act ing in ac cor dance with the vir tue of jus tice. The le gal
norm is de fined by Thomas as “ev ery oblig a tory and en -
dur ing norm rel a tive to “suum cuique” for ac tion, pro mul -
gated, with com pe tency to co erce, by the law ful au thor ity
of a pub lic-le gal col lec tivi ty (state or church) for the com -
mon good”;

(3) law in the sub jec tive sense is the sub jec tive com pe tence to
claim some thing as one’s due, to pos sess it, and to dis pose
of it for one’s own use at the ex clu sion of oth ers. Sub jec tive
law ac cord ing to Thomas is a com pe tency, that is, a moral
abil ity or licence, that gives us mas tery of a thing and dif -
fers from a le gal ob li ga tion which tells us only what we
ought to do, not what we are able or per mit ted law fully to
do.

In keep ing with this three fold func tion of jus tice there are also
three sorts of sub jec tive rights.

An swer ing to le gal jus tice is the sub jec tive right of an or ga -
nized com mu nity to de mand of its mem bers what is its due, i.e.,
what is needed for its well-be ing.

An swer ing to dis trib u tive jus tice is the sub jec tive right of
mem bers to de mand of the com mu nity that in dis trib ut ing the
pub lic ben e fits and bur dens it take into ac count the pro por tion
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of their mer its and strengths (as with the tax bur den, for ex am -
ple).

An swer ing to com mu ta tive jus tice is the sub jec tive right of
in di vid u als to de mand their due from each other.

The above three mean ings of the word law can not, says
Thomas, be united in a sin gle def i ni tion. They must al ways be
kept apart, even though they are very closely con nected.1 The
leg is la tor, who de ter mines the pen alty for trans gress ing his
norms, prac tices le gal jus tice. The judge who pun ishes the
guilty prac tices ei ther le gal jus tice in so far as he pun ishes for the
sake of the com mon good; or else he prac tices dis trib u tive jus -
tice in so far as he main tains a geo met ric equal ity in the pro por -
tion of guilt to pun ish ment when pun ish ing sev eral con victed
sub jects; or, fi nally, he prac tices com mu ta tive jus tice in so far as
he metes out pun ish ment ex actly ac cord ing to the de gree of
guilt.

Ac cord ing to Ar is to te lian Thom ism, jus tice as a com po nent
of eth ics must be jus ti fied by the goal or end it serves:

(a) The goal of law that an swers to com mu ta tive jus tice is the
mu tual free dom and in de pend ence of in di vid u als in ev ery -
thing they can call their due.

(b) The goal of law that an swers to le gal jus tice is to se cure the
life and wel fare of the pub lic com mu nity. (This also jus ti fies 
state co er cion, gov ern men tal au thor ity, and pun ish ment.)

(c) The goal of law that an swers to dis trib u tive jus tice is to pro -
tect the right ful claims of the mem bers of the com mu nity
over against this com mu nity.

The con tent of law is grounded in nat u ral law, which di vides
into sub jec tive and ob jec tive nat u ral law, or as we would rather
say, in a nat u ral law ac cord ing to its sub ject-side and its ob -
ject-side. By nat u ral law in its ob jec tive sense Thomas un der -
stands the whole of such bind ing le gal norms that hold for all
man kind by vir tue of the lex naturalis it self and not af ter pos i tive 
in sti tu tion, be it by God (jus positivum divinum, e.g., the Mo saic
cer e mo nial law) or by man (jus positivum humanum). This nat u -
ral law can be de duced by man’s nat u ral rea son apart from any
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rev e la tion, namely through di rect or more re mote in fer ence
from the te le o log i cal prin ci ple of eth ics, “Do good and shun evil”
as it ap plies to the rule “suum cuique” in the nar row sense of the
word.

Nat u ral law, then, in the ob jec tive sense, is part of the nat u ral
moral law. It is in part in cluded in the Decalogue but has force of 
law for the nat u ral rea son in de pend ently of it. It is not just an
ideal law as a stan dard by which to judge, but a truly valid law
that di rectly binds the sub jects. 

For all peo ple to nec es sar ily ac knowl edge this law, how ever,
it is im me di ately clear only as to its gen eral ba sic prin ci ples.
Pos i tive law is re quired for mak ing more re mote con clu sions
and, in the con text of chang ing cir cum stances of time and place,
for mak ing fol low-up stip u la tions not de duc ible from the nat u -
ral moral law. And pos i tive law is needed as well for giv ing co -
er cive sanc tions to the com mand ments of the nat u ral law. But
the en tire va lid ity of pos i tive law de pends on nat u ral law. Any
pre scrip tion in pos i tive law that con flicts with nat u ral law is no
lon ger bind ing.

Thus in Thomas nat u ral law en com passes only gen eral, nat -
u ral jural prin ci ples, along with the con clu sions that im me di -
ately flow from them. Yet these jural prin ci ples are them selves
al ready re garded as bind ing valid law (one might call it nat u -
ral-law pos i tive law). Thomas does not know any chang ing
jural prin ci ples grounded in his tor i cal de vel op ment, but only
time less, un change able nat u ral law.

Pos i tive laws con tain ei ther nec es sary con clu sions from ra -
tio nal nat u ral law (e.g., the pro hi bi tion of theft, mur der, slan der, 
se di tion, breach of con tract, etc.), or they con tain (and these are
the most nu mer ous) fur ther stip u la tions with a view to time and 
place.

By nat u ral law in a sub jec tive sense Thomas un der stands the
whole of le gal com pe ten cies that a per son may claim di rectly on
the ba sis of ob jec tive nat u ral law (e.g., the right to life and its in -
teg rity, the right to free dom, the right to ac quire prop erty, etc.
etc.).

This dis tinc tion alone of three types of jus tice shows how the
Thomist-Ar is to te lian view is aware of the fun da men tal dif fer -
ence be tween in di vid ual pri vate le gal re la tion ships and pub -
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lic-le gal com mu ni ties. The same is clear from the view about the 
or i gin of the state and the other or ga nized com mu ni ties. The
com mu nity idea ac cord ing to Ar is totle and Thomas is ground -
ed in the sub stan tial form, the ra tio nal-moral na ture of man.
Man is a zoon politikon, a po lit i cal be ing, an an i mal sociale. He can -
not reach his tem po ral des ti na tion, his tem po ral hap pi ness, his
tem po ral moral per fec tion in iso la tion, on his own. The smaller
com mu ni ties (home, fam ily, vil lage) are there to pro vide man
with what he as an in di vid ual can not at tain on his own.  In the
fi nal anal y sis, it is the state as the com plete and per fect
(autarchic) com mu nity that is to give peo ple the means for their
ma te rial and moral well-be ing, some thing they can not at tain ei -
ther as in di vid u als or as mem bers of the smaller com mu ni ties.

The Thomist view of the state, there fore, is not in di vid u al is -
tic; it does not con struct the state out of in di vid u als but con -
ceives the in di vid ual from the out set as be long ing to the com -
mu nity by vir tue of his sub stan tial form of be ing.

2.2 Cri tique of the Thomist nat u ral-law con cept of
 jus tice by means of the method of antinomy

The doc trine of sub stan tial forms is vin tage meta phys ics: look -
ing for es sen tial be ing in tem po ral re al ity it self. A meta phys i cal,
spec u la tive nat u ral law, such is the na ture of the en tire Ar is to te -
lian nat u ral law. It is not ori ented to the sphere-sov er eign mean -
ing of the jural but to a meta phys i cal, semi-ra tio nal ist eth ics.
Jus tice has turned into an ob ject of a moral vir tue. Nei ther the
con cept of “suum” nor that of equal ity is taken in the jural sense.
“Equal ity” is an ab stract, gen eral con cept lack ing any def i ni tion
re lated to the mean ing of jus tice. That is al ready ap par ent when
Thomas, fol low ing in the foot steps of Ar is totle, talks of an ar ith -
met i cal and a geo met ri cal equal ity in prac tic ing jus tice. These
are math e mat i cal anal o gies which, as we know from our In tro -
duc tion, lack all de lin ea tion of mean ing un less they are com -
prised in the nu cleus of the jural. But that mean ing-nu cleus can -
not com prise the con cept “suum.” It is once again de fined in the
meta phys i cal-te le o log i cal line of the Thomistic cosmonomic
idea as that which has been or dered as a means to some one’s
per son. But the ex pres sion “means and end” re fers to a re la tion -
ship, which in turn has to re ceive its def i ni tion from the mean -
ing in which this re la tion ship is un der stood. If this mean ing is
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the jural, then the whole con cept of “suum” is use less for an a lyz -
ing the mean ing of jus tice. A def i ni tion must never con tain the
very thing to be de fined. How ever, in the doc trine of sub stan tial 
forms of Ar is totle and Thomas the ex press pur pose is to abol ish
the sphere-sov er eignty of the jural. Jus tice is merely a means to -
ward the end of man’s moral per fec tion; it there fore has to be
sub sumed un der an absolutized (un der stood ac cord ing to a bi o -
log i cal anal ogy) moral de nom i na tor. This leads in ev i ta bly to in -
ner con tra dic tions. The com mand ment Thou shalt not kill is per -
fectly de lin eated as to its mean ing as a moral (eth i cal) com -
mand ment, al low ing of no ex cep tions. It means: un der no cir -
cum stances may our heart give room to a love less at ti tude to -
ward our neigh bor, which gives rise to the de sire to kill. The mo -
ment one joins Thomas Aqui nas and reads in this com mand -
ment a nat u ral-law prin ci ple, a con flict arises with the mean ing
of ret ri bu tion (this is the mean ing of the jural, as we shall see
later.)1 Ret ri bu tion can some times re quire the tak ing of a life.

Vic tor Cathrein, a neo-Thomist, tries to re solve this antinomy 
by read ing the com mand ment as fol lows: Thou shalt not kill un -
law fully. But that un does the whole mean ing of the com mand -
ment, for it then be comes ei ther a mean ing less tau tol ogy (What
is un law ful? I may not ride my bi cy cle un law fully on the side -
walk ei ther); or it be comes, if one wants to main tain the mean -
ing of the moral at ti tude of love, a con tra dic tion in terms. (How
can I nour ish a love less at ti tude un law fully? And am I al lowed
to do so law fully?)

The same holds for the com mand ments, Thou shalt not steal.
Thou shalt not com mit adul tery. Etc. All these com mand ments
have a sov er eign moral mean ing and there fore a well-de fined
con tent. They also ap peal to jural prin ci ples since, as we know,
the moral law-sphere rests on the jural sphere as its sub strate.
The mo ment, how ever, that one wants to read in these moral
com mand ments a nat u ral-law jural prin ci ple, one stum bles into 
a most pat ent tau tol ogy: What is theft? What is adul tery? These
con cepts first have to be de lin eated as to their jural sense. No
sooner has the jural sense been es tab lished, how ever, than read -
ing jural prin ci ples in the com mand ments Thou shalt not steal,
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com mit adul tery, etc. be comes a tau tol ogy, since the con cepts of
adul tery and theft al ready im ply their un law ful char ac ter. The
con cept of nat u ral law in Thomas Aqui nas is a meta phys i cal one 
and there fore must be re jected from a Chris tian stand point.

For the same rea son his view of pos i tive law is not sat is fy ing.
In line with Ar is totle, he rec og nizes pos i tive law on its law-side
only in a pub lic com mu nity (the state, in Thomas also the
church) and not in the pri vate com mu ni ties and jural re la tion -
ships in so ci ety (in the lat ter of which the in di vid u als are co or di -
nated, not sub or di nated in a higher unit). In Thomas, the re la -
tion be tween nat u ral law and pos i tive law turns dualistic to
such an ex tent that he ac cords, in a ra tio nal is tic man ner, pos i -
tive le gal force to a sim ple prin ci ple of rea son. A du al ism of this
kind dis solves it self. A prin ci ple can never have le gal force in
the same way as a pos i tive le gal norm, which pre cisely has the
char ac ter of positivizing a le gal prin ci ple. Thomas ar rives at this
in cor rect view as a re sult of his mis con cep tion that pos i tive le gal 
norms (“ob jec tive jus tice,” as it is called ob scurely enough) can
have bind ing force only in state or church – in other words, that
only po lit i cal gov ern ment or ecclesial au thor ity can cre ate pos i -
tive law. His ad ho mi nem ar gu ment, “Do you fancy that out side
the state or the church there is not a nat u ral law which for bids
mur der, adul tery, and so on?” strikes only his own in ad e quate
view of pos i tive law.  There is a third pos si bil ity: also in pri vate
life there are com pe tent or gans for positivizing jural prin ci ples
that are rel e vant for these pri vate spheres. But this pos si bil ity
can not be come clear to us un til we come to dis cuss the ques tion
of the sources of law.1

Fi nally we have to point out once more that the nat u ral law
of Thomas and Ar is totle is not grounded in the di vine cos mic
law-or der, but in a meta phys i cal ra tio nal or der. As a re sult, the
real “nat u ral law,” that is to say, the law that is grounded in the
na ture as pects of re al ity, is stretched far be yond its bound aries.
This point will be dis cussed when we an a lyze jural prin ci ples.2
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In the pres ent con text we merely note that some au thors1 call it a 
nat u ral-law prin ci ple that the ob li ga tion in pri vate law to pay
for dam ages must be based on the prin ci ple of fault (culpa lata:
gross neg li gence), whereas the mod ern prin ci ple of risk li a bil ity
of him who called this risk into be ing is sup posed to be purely a
“fur ther pro vi sion” in pos i tive law of this nat u ral-law rule. This
ar gu ment is un ten a ble on two counts. First, the prin ci ple of
com pen sa tion for dam ages in pri vate so cial in ter ac tion is hardly 
grounded “in na ture,” and even less the claim to pay ment. Sec -
ondly, in no way is the mod ern prin ci ple of risk li a bil ity purely a 
pro vi sion of pri vate law; rather, it is a true pre-pos i tive jural
prin ci ple grounded in the norms of his tor i cal de vel op ment and
in need of hu man form-giv ing or positivization. Fi nally, the
prin ci ple of risk li a bil ity (e.g., of the owner of an an i mal that
causes dam age) can never mean a “fur ther pro vi sion” of a sup -
posed nat u ral-law prin ci ple that re quires gross neg li gence for
the ob li ga tion of com pen sa tion. More about this when we dis -
cuss jural prin ci ples.2

2.3 The con cept of law in nominalistic nat u ral 
law dur ing the Late Mid dle Ages. Law 
as “gen eral will”

The Thomist-Ar is to te lian phi los o phy was es sen tially a jus ti fi -
ca tion of the uni fied ecclesial cul ture of the Mid dle Ages, a
phase in his tor i cal de vel op ment in which the Church of Rome in 
its closed hi er ar chi cal struc ture dom i nated all of worldly life in
fam ily, state, busi ness, learn ing, the arts and eth ics. The
Thomist cosmonomic idea or dered all col lec tivi ties, in clud ing
the state as a nat u ral (that means here: “worldly”) in sti tute, un -
der the lead er ship of the church as the hi er ar chi cal in sti tu tion of
grace. Over against the church all worldly col lec tivi ties were
mere mat ter that had to re ceive su pra-nat u ral form from the
church.

It is cer tainly true, says Thomas, that in “purely nat u ral,”
“worldly” af fairs the state is in de pend ent of the church. But in
all mat ters that con cern the well-be ing of the soul – which in -
cludes mar riage, the oath, com bat ing her esy, and count less
other mat ters – the state must fol low the lead ing of the church.
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The com pro mise be tween the Chris tian re li gion and pa gan
phi los o phy nat u rally had its ba sis in the ra tio nal ist meta phys ics 
of sub stan tial forms. Turn ing against this ba sis in the 14th cen -
tury was the me di eval move ment of nomi nal ism in Late Scho -
las ti cism, which would prove so crit i cally im por tant for the de -
vel op ment of mod ern times. It de nied the re al ity of the uni -
versalia (gen eral con cepts, ideas).

Nomi nal ism had reared its head al ready around A.D. 1100
(Berengar of Tours, Roscelin of Compiègne) and had forced the
church to in ter vene be cause it de nied the re al ity of the church as 
an or ga nized com mu nity and even qual i fied the Trin ity as a
gen eral con cept with out re al ity (the her esy of tri-the ism!). But not
un til the 14th cen tury did nomi nal ism, un der the lead er ship of
Wil liam of Occam (c. 1300-1350), be come a spir i tual force of
world-his tor i cal sig nif i cance.1

An im por tant his tor i cal fac tor in the de vel op ment of nomi nal -
ism was the bat tle over the so-called pri macy of the will over
that of the in tel lect.

Au gus tine (A.D. 354-430; bishop of Hippo, chief of the Latin
church fa thers) had taught the pri macy of the will on the ba sis of 
the Chris tian doc trine of the ab so lute sov er eignty of God. Be -
cause the will of God the Cre ator is not bound to the nec es sary
con clu sions of hu man rea son, there fore Au gus tine also de nied
the self-suf fi ciency of our tem po ral cog ni tive func tions for ac -
quir ing knowl edge of the cos mos, and he linked all knowl edge
to di vine il lu mi na tion of the in tel lect. This re mained the dom i -
nant el e ment in Au gus tine’s cosmonomic idea, even though we
al ready find in his con cep tion of the lex aeterna a link of the
Chris tian re li gion to pa gan (neo-Platonist) phi los o phy. The lat -
ter placed be neath each other in tem po ral re al ity lev els of 
greater or lesser re al ity, de pend ing on whether they ra di ate to a
greater or lesser de gree of clar ity the di vine ideas: nous, psy che,
and mè on (mat ter, taken in a Pla tonic sense).

By con trast, Thomas Aqui nas had taught the pri macy of the
in tel lect through out the realm of na ture (again, “na ture” here
re fers to the tem po ral cos mos as a whole over against “su per -
nat u ral” grace). And this doc trine also an chored his view, ra tio -
nal is ti cally, about the self-suf fi ciency of the “naturalis ra tio” in
the whole do main of nat u ral knowl edge.
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Through out the High Mid dle Ages the Fran cis can or ders in
par tic u lar had held to the Au gus tin ian tra di tion and in di rectly
or more openly com bated this Thomist ra tio nal ism. A con tem -
po rary of Thomas, the Brit ish phi los o pher John Duns Scotus,
O.F.M. (c. 1270-1308), who lec tured in the uni ver si ties of Ox ford 
and Paris, was a fierce en emy of the doc trine of the pri macy of
the in tel lect and op posed it with his doc trine of the pri macy of
the will. (Mean while, this did not in any way pre vent him from
sid ing with Thomas, against Au gus tine, about the self-suf fi -
ciency of the naturalis ra tio in the nat u ral do main.)

Duns Scotus with draws all of the ol ogy from the do main of
“nat u ral knowl edge” and strongly em pha sizes God’s sov er eign 
ac tion, his con tin gent (not ra tio nally com pre hen si ble) in ter ven -
tion in his tory. He also teaches that the en tire sec ond ta ble of the
moral law is not based in rea son but in God’s sov er eign will.
How ever, un like nomi nal ism he does not take God’s will
(potentia Dei absoluta) as un bound des potic ca price, but in stead
as bound to God’s holy Be ing. That is why God can grant dis -
pen sa tion from the com mand ments of the sec ond ta ble of the
Decalogue, but not of those of the first (which con cern the wor -
ship of God). Of schol ar ship Scotus de mands, in line with Fran -
cis can Augustinianism, that it be math e mat i cally ex act.

Mean while, from his doc trine of the pri macy of the will Duns
Scotus cer tainly does not draw de struc tive con clu sions with re -
spect to the meta phys i cal the ory of the re al ity of uni ver sals. On
the con trary, he is if pos si ble more a re al ist in his view of the
universalia than Thomas, who taught that the ideas have a three -
fold ex is tence: universalia ante rem (i.e., ideas have real ex is tence
be fore the cre ation, namely in the di vine rea son), universalia in re
(i.e., they have re al ity as the im ma nent sub stan tial form of
things), and universalia post rem (i.e., they also have “sub jec tive”
ex is tence in the hu man mind, as con cepts). Scotus in stead hap -
pens to ac cept, next to gen eral uni ver sals (e.g., be ings like
“man,” “an i mal,” etc.) also so-called formae individuantes, i.e, in -
di vid ual, sub stan tial es sen tial forms. For ex am ple, Pe ter is not
just a man but what makes him the in di vid ual Pe ter – Pe ter’s
“haeccitas” as it was called later in the bar baric Latin of the
School men – is the in di vid ual es sen tial form of “Petreitas”
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(Peterness).1 With that, Scotus com bated the Ar is to te lian-
 Thomist view that the principium individuationis is found only in
mat ter (as “dunamei on,” po ten tial re al ity2) and that the form, the
meta phys i cal sub stance, is al ways gen eral.

Wil liam of Occam be gins by ex trap o lat ing the doc trine of the
pri macy of the will in the fa tal sense of ut terly bound less ar bi trari -
ness. With that, the bot tom drops out of the meta phys ics of sub -
stan tial forms, along with a ba sis for the com pro mise be tween
Chris tian and pa gan philo soph i cal themes in the Chris tian
worldview.

The universalia, among which Occam in cludes vo ces (words,
terms) as well as conceptus (gen eral con cepts),3 are in his view
nei ther realiter ante rem nor realiter in re, but only sub jec tive in
men’s minds. They are purely signs that pre sup pose and point
to ward an in cal cu la ble mul ti plic ity of in di vid ual things,4 and
they are able to do so only be cause they are Abbilder, sub jec tive
im ages of things. Only the in di vid ual re ally ex ists. The in di vid -
ual it self can only be known from sen sory in tu ition, but this
knowl edge is not sci en tific knowl edge.

There can be sci en tific knowl edge only of the universalia. Thus 
sci ence does not fo cus, as Thomas and Ar is totle taught, on the
real things, but on the gen eral conceptus, which “sup pose” the
in di vid ual things. This also can cels the “re al is tic con cept of
truth” of Thomas and of re al ist scho las ti cism in gen eral.

For Occam, the cri te rion of sci en tific truth is not found in the
agree ment of our con cepts with the es sen tial forms of real
things “out side” of us, but is lo cated im ma nently in the hu man

156

1 Here Scotus sim ply dis cov ers the truth that in di vid u al ity has a mean -
ing-side or func tion also in the log i cal law-sphere. In the typ i cal fash ion of
ra tio nal ist meta phys ics, how ever, he absolutizes the log i cal func tion of in -
di vid u al ity into a su pra-tem po ral sub stance.

2 For Plato, mat ter was merely “mè on,” “apeiron,” i.e., that which thought
has to fend off. In Ar is totle, mat ter ac quires a pos i tive func tion as “dunamei
on.”

3 Occam dis tin guishes vo ces as ar bi trary con ven tional signs, from conceptus as 
nat u ral signs.

4 This doc trine of conceptus agrees in the main with Pe ter Abelard’s doc trine
of sermo. Abelard (1079-1142) can not, how ever, sim ply be called a nomi nal -
ist.



mind, namely in the co her ence of the con cepts with each other
(the nominalistic con cept of truth). Be fore long, nomi nal ism be -
gan to ori ent it self to the Pla tonic, math e mat i cal un der stand ing
of sci ence.1

Ob vi ously, these nominalistic views un der mined the en tire
meta phys i cal nat u ral law as grounded in the doc trine of sub -
stan tial forms, and with that the nat u ral-law con cept of jus tice
of Thomist scho las ti cism. To the nominalistic way of think ing,
“jus tice,” “right” and “law” are mere names, gen eral con cepts
that have sub jec tive ex is tence only in the hu man mind and
there fore can never be grounded in a meta phys i cal ra tio nal
world-or der. God’s sov er eign ar bi trari ness, says Occam, ex -
tends over the en tire “nat u ral moral law” (in clud ing the first ta -
ble). God could just as well have willed that Christ had come
into the world as a stone or a don key! He might just as well have
sanc tioned an ego tis tic mo ral ity. In other words, the nat u ral
moral law is not grounded in rea son with its sub stan tial forms,
but only in the di vine ar bi trari ness. Fac tu ally it is a jus divinum
positivum which, like all other truths of rev e la tion, can only be
ac cepted in faith and never de duced ra tio nally-meta phys i cally.

Con se quently, nomi nal ist nat u ral law, to the ex tent that it still 
pro claims it self sci en tific, soon be gins to fo cus its at ten tion on
an other prob lem: math e mat i cally con struct ing or ga nized com -
mu ni ties like church and state out of in di vid u als, us ing a the ory
of a pri mor dial con tract be tween in di vid u als. The com mu ni ties, 
af ter all, can no lon ger pass for re al i ties that stand above in di vid -
u als. They are merely uni ver sals that “sup pose” a col lec tion of
in di vid u als. With that, the en tire hi er ar chi cal in sti tu tion with its 
su pra-per sonal au thor ity col lapses. The church be comes ex clu -
sively “congregatio fidelium,” a gath er ing of be liev ers. Au thor ity,
too, has to de rive from in di vid u als.

Nomi nal ist nat u ral law pre fers to link up with the state of na -
ture, a con di tion with out au thor ity, prop erty, state co er cion and
in equal ity, one in which only free and equal in di vid u als once
lived side by side. Nomi nal ists start with the state of par a dise,
the state of in no cence, but they bend this ideas in the spirit of
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1 Occam’s school in the uni ver sity of Paris pre pared the rise in the 14th and
15th cen tury of the math e mat i cal mod ern nat u ral sci ence. Some chief fig -
ures in this school were Nich o las d’Autrecourt, Jean Buridan, Al bert of
Sax ony, and Nich o las d’Oresme.



Stoic in di vid u al ism. The later Ro man Sto icism (Sen eca et al.)
taught that once upon a time there had been a golden age
(aureum seculum) in which all in di vid u als were good, free and
equal, and that the state with its in equal ity, slav ery, prop erty
and co er cion had come into the world only be cause of a fall into
sin.

Thus a dis tinc tion came to be made be tween an ab so lute nat u -
ral law, a nat u ral law for a sin less state of na ture, and a rel a tive
nat u ral law, a nat u ral law al tered by sin. This dis tinc tion was
made al ready by the early church fa thers who were in flu enced
by Sto icism. And all rev o lu tion ary types of sects, which wanted
to em body the king dom of God ex ter nally in so ci ety, liked to
link up with ab so lute nat u ral law – which they be lieved was
iden ti cal with the evan gel i cal law of love – to draw from it rad i -
cal, rev o lu tion ary con se quences against in equal ity in life, gov -
ern ment, prop erty, etc. etc. Mean while, the con trast be tween
ab so lute and rel a tive nat u ral law in the Ar is to te lian-Thomist
sense of im ma nent pur pose ful de vel op ment was pushed  en -
tirely into the back ground.

Nomi nal ism, too, pref er a bly linked up with ab so lute nat u ral
law, taken in a com pletely in di vid u al is tic sense, in or der to at -
tack the church’s hi er ar chy with its pa pal pri macy and in gen -
eral the worldly claims of the church,1 as well as to  coun ter the
claim to su prem acy by the Holy Ro man Em pire over the ris ing
na tion-states.

In this en tire in di vid u al is tic train of thought, even prior to
Occam, a the ory of a com pact es tab lish ing royal su prem acy
crops up, based on some pas sages in the Cor pus Juris that speak
of a “lex regia” whereby the peo ple are sup posed to have trans -
ferred their power to the king. The the ory was used to de fend
the orig i nal sov er eignty of the peo ple. From the out set, the
whole nomi nal ist the ory had to ground the con tent of law, un -
der stood individualistically, in the will (in the sense of ar bi trari -
ness), and so come into sharp con flict with the meta phys i cal
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1 At the Coun cils of Basel, Pisa and Con stance, the nomi nal ist the ory, with
John Gerson as its mouth piece, ar gued in vain against the pri macy of the
pope by cham pi on ing the sov er eignty of the Gen eral Coun cil.



nat u ral law of Thomas Aqui nas, who grounded law in hu man
rea son.1

As long as nomi nal ism, in an ecclesial pos i tiv ism, held on to
the truths of the Chris tian faith, it con tin ued to ground also nat -
u ral law in the di vine will and re tained in its con cept of law the
con tent of the nat u ral moral law as the sov er eign de cree of God.
But this changed al ready when nomi nal ist the o ries of nat u ral
law, un der the in flu ence of the teach ings of the Arab phi los o -
pher Averroës,2 were in fil trated by the doc trine of dou ble truth,
with its ab so lute rup ture be tween be liev ing and think ing, faith
and rea son. Then nomi nal ism no lon ger tried to ac com mo date
its in di vid u al is tic the ory of law to the faith of the church and
sought to base its nat u ral-law the ory ex clu sively on ex pe ri ence
and strictly math e mat i cal dem on stra tion.

When Wil liam of Occam was con demned by the church he
found ref uge in a Fran cis can mon as tery in Mu nich, where
Marsi lius of Padua (1270-c. 1340) and John of Jandun (c.
1285-1328)3 like wise en joyed the pro tec tion of the em peror. In
the en su ing strug gle be tween pope and em peror, the lat ter two
wrote the fa mous po lemic tract Defensor Pacis, in which nat u ral
law, and with it the con cept of law, was en tirely robbed of its
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1 Thomas traced only the bind ing force of nat u ral law to the will of God; the
con tent of nat u ral law he grounded in rea son, in de pend ent of God’s will.

2 Averroës (Ibn Roschd), born in 1126 in Cor doba, Spain, died in 1198, aimed 
to in tro duce Ar is to te lian phi los o phy to Mus lim thought. How ever, he
“nat u ral ized” the Ar is to te lian sub stan tial forms to pure prop er ties of mat -
ter. The doc trine of dou ble truth, al though in this form it was not in tro -
duced to me di eval thought un til the Averroist scho las tic Siger of Brabant,
nev er the less can be traced to Averroës, since he did not see his way clear to 
ac com mo date Ar is totle’s phi los o phy to the faith of Is lam. His deep est con -
vic tion was that re li gion was given to the com mon peo ple as sen sory im -
ages while the phi los o pher pen e trates to truth in its pu rity. From
Ar is totle’s meta phys ics he con cluded that there is no in di vid ual im mor tal -
ity, since the nous knows no in di vid u al ity and the principium individuationis
rests in mat ter. As early as the 13th cen tury the nat u ral is tic Aristotelianism
of Averroës had come to gov ern the nat u ral-law the o ries of Pi erre Dubois
(pu pil of the great op po nent of Thomas, Siger of Brabant) and the think ing
of John of Paris, and in their case, too, had led to in di vid u al is tic con clu -
sions.

3 Jandun was an ad her ent of Averroës’ phi los o phy. One can speak here of an 
Averroist nomi nal ism. An other con vinced Averroist was Occam’s older
con tem po rary and kin dred spirit Pe ter Aureol (c. 1290-1322).
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sub stan tial char ac ter and de moted to a purely util i tar ian prin ci -

ple.1

The au thors be gin their ex po si tion of the con cept of law by com -
pletely dis re gard ing the meta phys i cal “lex aeterna” as well as the
evan gel i cal and Mo saic law, on the grounds that their va lid ity
and con tent can not strictly be proved by “the whole world of phi -
los o phers.” They want to con fine them selves ex clu sively to ex pe -
ri ence and the math e mat i cally prov able. Al though they seem to
start from Ar is totle’s the sis that man by na ture is a so cial an i mal
and that hu man so ci ety nec es sar ily de vel ops in smaller and larger 
com mu ni ties, to cul mi nate in the state, they rob this Ar is to te lian
idea of de vel op ment of its meta phys i cal char ac ter, de tached from
the doc trine of sub stan tial forms, di vorced from the “lex naturalis” 
as the nat u ral moral law. They have given it a fully nat u ral is tic
and in di vid u al is tic char ac ter.

Typ i cal for nomi nal ists, the au thors take their point of de par -
ture in a raw state of na ture where there are no laws or rights and
where the in di vid u als live along side each other in per fect free -
dom and equal ity. Their idea of the state of na ture, how ever, is
taken com pletely in a nat u ral is tic sense and en tirely di vorced
from its con nec tion with the state of Par a dise or the “Golden Age” 
of late Sto icism. (It would be come the pro to type for Hobbes’ doc -
trine of the state of na ture as a “war of all against all.”) Given that
hu mans en ter this world na ked and with out re sources they are in -
stinc tively driven to gether into herds. The fact that no rights or
laws ob tain in this state of na ture gives rise to con tin ual al ter ca -
tions, dur ing which the in di vid u als vi o lently sub due each other.
Next, rea son and ex pe ri ence teach men that it is use ful to es tab lish 
states with co er cive power, in the in ter est of self-pres er va tion and 
tem po ral wel fare. Thus is born the co er cive le gal or der, one that
ought to con tain the gen eral will of the peo ple as a col lec tion of in -
di vid u als. This con cep tion of nat u ral law, pro ceed ing from an ab -
stract in di vid ual liv ing in a fic tional state of na ture, views the es -
sence of law in the gen eral will of the peo ple, which is to be es tab -
lished by ap ply ing the ma jor ity prin ci ple. This con cep tion of pos i -
tive law as the “gen eral will” (“volunté générale,” as it would be
called later in Rous seau) was to be come of crit i cal im por tance in
the whole ra tio nal ist nat u ral law of mod ern times.

1 [Cur rent schol ar ship as cribes the tract solely to Marsilius, al though he may 
have col lab o rated with Jardun dur ing its prep a ra tion.]



Here al ready we also find the view that pos i tive law can never 
be un just for any one, since it is grounded in ev ery one’s own
will. “Volenti non fit inuria”:1 to the will ing no in jury is done.
(This the ory, as we shall see, would be de fended in a rad i cal
form by Thomas Hobbes.) Ac cord ingly, the nomi nal ist doc trine
of nat u ral law as cribes no other nat u ral-law con tent to pos i tive
law than that it ought to be the ex pres sion of the “gen eral will.”
Marsilius of Padua and John of Jaudun gave us the pro to type of
Rous seau’s the ory of the “volonté générale” as the nat u ral-law
hall mark of all pos i tive law.

The nomi nal ist doc trine of the will has re jected ev ery ma te rial 
tie of the for ma tion of law to di vine jural prin ci ples and has re -
tained as the es sence of law noth ing more than the sub jec tive
gen eral will of one’s fel low-coun try men, a will which ac cord ing 
to the au thors of Defensor Pacis is to be de ter mined by ma jor ity
vote in a rep re sen ta tive as sem bly.

This nominalistic, in di vid u al is tic con cept of law forces the
lev el ing of all in di vid ual struc tural dif fer ences in jural life.
When law has be come “the gen eral will,” which can man i fest it -
self only in the state, no room is left for non-state com mu ni ties
to have any in ter nal law within their own sov er eign sphere.

Thus, the au thors of Defensor Pacis can only draw the in ev i ta -
ble con clu sion from their con cept of law when they teach that
the church as a tem po ral com mu nity is ab sorbed in the state,
that the state has sov er eign au thor ity over the church and is
alone com pe tent to give bind ing rules in ecclesial af fairs.

Occam, who still held to the “jus divinum” as taught by the
church, con cluded only to a co or di na tion of state and church
and taught that the state is fully sov er eign in ar rang ing the le gal
or der and may even de part from canon law, for in stance in reg -
u lat ing mar riage. But Marsilius and Jaudun sever all ties be -
tween faith and knowl edge and draw the most rad i cal con clu -
sions from their nominalistic, in di vid u al is tic point of de par ture.

2.4 Im ma nent crit i cism of the nomi nal ist con cept
of law by means of the method of antinomy

Nomi nal ism was right when it sensed the untenability of a com -
pro mise be tween the Chris tian rev e la tion and pa gan, ra tio nal ist 
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1 Cf. Defensor Pacis, [1.12.6]: “Hanc [legem] quilibet sibi statuisse videtur, ideoque
con tra illam reclamare non habet”: be cause then each would seem to have im -
posed the law upon him self, and have no re course against it.”



meta phys ics. Its cri tique there fore has the neg a tive merit to
have bro ken the mon strous al li ance be tween these two an tag o -
nis tic worldviews and to have shown in the clear est way that
there is an ir rec on cil able an tith e sis be tween thought that is
rooted in the im ma nence stand point and a re li gious ap proach
rooted in the tran scen dence stand point of Chris tian ity.

How ever, it halted at this du al ism and did not even make an
at tempt to erect a truly Chris tian con cep tion of sci ence on the
ba sis of the Chris tian re li gion. In fact, in its zeal to ban ish ra tio -
nal ist meta phys ics from the Chris tian re li gion it fell into an other 
ex treme that was even more fa tal: it in fected the Chris tian un -
der stand ing of the ab so lute sov er eign will of God the Cre ator as
the deep est or i gin of all law with an equally pa gan con cept of
the will, the con cept that had al ready in the nomi nal ism of the
Greek Soph ists robbed law of all mean ing.

For what was at the core of the nomi nal ism of the Soph ists?
They rei fied the psy chic sub ject-side of tem po ral re al ity at the
ex pense of the law-side! That is how they, very log i cally, came
to deny any su pra-sub jec tive norms for truth, jus tice and mo ral -
ity. The will as the source of laws and mor als was taken in the
sense of rule-less, orderless, sub jec tive ar bi trari ness.

That was a form of psychologistic irrationalism, no less rooted 
in the im ma nence stand point than the eth i cal-te le o log i cal ra tio -
nal ism of Ar is to te lian-Thomist meta phys ics. Seen in this light,
the whole strug gle about “pri macy of the will or the in tel lect”
was a fam ily quar rel within the do main of anti-Chris tian im ma -
nence phi los o phy.

The Chris tian tran scen dence stand point can not as cribe pri -
macy to any im ma nent func tion of con scious ness over other
func tions. In sist ing on pri macy for the will or for the in tel lect
points to a rei fi ca tion of the one over the other at the ex pense of
the su pra-tem po ral re li gious root of the cos mos.

Thus nomi nal ism, by iden ti fy ing God’s will with an ir ra tio -
nally de fined orderless ar bi trari ness, in fact equated the Cre -
ator’s will with the sub ject-side of the psy chic law-sphere and
com mit ted the er ror of em brac ing an irrationalist meta phys ics
which fac tu ally places God un der the law. For to speak of a di vine
ar bi trari ness that could just as well have sanc tioned an ego tis tic
mo ral ity is mean ing less un less we can ap ply a norm, a su -
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pra-sub jec tive law by which to be gin to make out whether these
are in fact in stances of ar bi trari ness and “ego tism.”

That nomi nal ism is in deed guilty of meta phys ics, that is, of
rei fy ing a spe cific mean ing-as pect of tem po ral re al ity, is crys tal
clear from its view of re al ity it self. In its zeal to break down the
ra tio nal ist meta phys ics of sub stan tial forms (which rei fied rea -
son-ideas into sub stances) it de clared that no gen u ine re al ity be -
longs to the spir i tual-nor ma tive as pects of re al ity. For nomi nal -
ists, the universalia do not ex ist in re al ity it self, but are merely
sub jec tive signs that the hu man mind uses to sig nify the in di -
vid ual things which alone are real! In short, this means that
nomi nal ism tears tem po ral re al ity apart into a “true re al ity”
that is closed off with the pre-log i cal as pects of re al ity, and an
“ap par ent re al ity” that is con tained in the log i cal and post- log i -
cal as pects of re al ity.

In other words, nomi nal ism does ex actly the same thing in re -
verse or der as ra tio nal is tic re al ism: it tears tem po ral re al ity apart
into a noumenon and a phaenomenon. It absolutizes the pre-log i -
cal sides of sub jec tive in di vid u al ity into the “in di vid ual” as sub -
stance. It is a nat u ral is tic in di vid u al ism in meta phys i cal style.  It
dis re gards the cos mic su pra-ra tio nal law-or der no less than ra -
tio nal ist meta phys ics does. Only the o ret i cal, sci en tific thought
is ca pa ble of ap ply ing the anal y sis needed to ab stract cer tain as -
pects of re al ity (in this case the pre-log i cal as pects) from the full
co her ence of re al ity, as we saw al ready in our In tro duc tion (pp.
23ff.). Nomi nal ism, too, chooses its Ar chi me dean point of phi -
los o phy (In tro duc tion, pp. 34 ff.) im ma nently in the tem po ral
func tions of rea son. Only the ba sic de nom i na tor un der which
rea son sub sumes all law-spheres has be come one that is dif fer -
ent from the law-sphere priv i leged in ra tio nal ist meta phys ics.

With that, we have al ready im plic itly lev eled im ma nent cri -
tique of the nominalistic nat u ral-law con cept of jus tice. With the 
aid of the method of antinomy (In tro duc tion, pp. 112 ff.) we have
dem on strated once again that this con cept of jus tice dis solves it -
self in con tra dic tions.

The nat u ral-law the ory of nomi nal ism sub sumes the mean -
ing of the jural un der the “meta phys i cal” de nom i na tor of psy -
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chic-sub jec tive ar bi trari ness, con strued math e mat i cally as the
“gen eral will.” In the na ture of the case, no con cept of law can be 
built on a purely nomi nal ist psy chic con cept of the will, wit ness
the Soph ists, who de nied ev ery le git i mate con cept of law.  A
con cept, af ter all, must from the out set “de-lineate” log i cally the 
ob ject of in ves ti ga tion, and no de-lineation is pos si ble if you be -
gin by de ny ing all su pra-sub jec tive le git i macy. The Soph ists
there fore ar rived at a com plete skep ti cism as to truth, but this
skep ti cism dis solved it self by de mand ing the sta tus of truth for
its the ory!

Marsilius of Padua does ar rive at a con cept of law, but only at
the cost of a hy poth e sis that dis solves its nomi nal ist point of de -
par ture in the sub jec tive ar bi trari ness of in di vid u als. For how
does he ar rive at his con cept of law as “gen eral will”? By as sum -
ing that the mi nor ity in the sub jec tive for ma tion of its will
should sub mit to the ma jor ity. Yet this ma jor ity prin ci ple it self
can not pos si bly be de rived from sub jec tive ar bi trari ness, but
ap par ently is a math e mat i cally con strued nat u ral-law jural
norm that stands above the sub jec tive ar bi trari ness of the in di -
vid ual. Here a math e mat i cal con cept of sci ence has taken over
the task that a con sis tent nomi nal ist in di vid u al ism can not per -
form and so has in serted into the nomi nal ist point of de par ture
a le thal in ter nal con tra dic tion!1

In di vid u al ism, when con sis tently sus tained, can not but
deny all law, and in its view of law can lead only to an ar chism2

and in sci ence only to a rad i cal skep ti cism.

Mov ing on, how did Marsilius ar rive at the ma jor ity prin ci ple
as a pos tu late of nat u ral law? He ap pears to have de rived it
from a nat u ral is tic view of how hu man so ci ety has un folded, a
pro cess that prompted in di vid u als, from nat u ral ne ces sity as it
were, to leave the wretched state of na ture. This idea, as we shall 
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1 [The ma jor ity prin ci ple en tails an in fi nite re gress. How does one jus tify it?
Did the ma jor ity de cide that the ma jor ity de cides? And: did the ma jor ity de -
cide that it is the ma jor ity which has to de cide that the ma jor ity will de cide? 
One sim ply can not es cape from a regressus ad in fi ni tum.]

2 Cf. in mod ern times the an ar chist the ory of Max Stirner as de vel oped in his
book Der Einzige und sein Eigenthum [The in di vid ual and his prop erty]
(Leip zig, 1845; 3rd ed., 1929), a sus tained ar gu ment for the stand point of in -
di vid u al ism.



see, would be con sis tently car ried through in the 17th cen tury by
the hu man ist the o rist of nat u ral law, Thomas Hobbes. But it,
too, har bors an in ner con tra dic tion, see ing as the ma jor ity prin -
ci ple, if it is to lead to a con cept of law, must al ready pos sess
nor ma tive jural mean ing – in other words, must pre sup pose the
mean ing of the jural which it wants to de fine in the man ner of a
nat u ral sci ence.

How ever, if you want to de rive a rule of “ought” from a nat -
u ral-causal law ful ness, you will get en tan gled in a most bla tant
in ter nal con tra dic tion. 

2.5 THE CON CEPT OF LAW IN HU MAN IST NAT U RAL LAW

SINCE THE RE NAIS SANCE.NAT U RAL LAW AND THE

THE ORY OF RAI SON D’ÉTAT (“REA SONS OF STATE”)

Nomi nal ism, as we saw, un der mined and aban doned the Ar is -
to te lian-Thomist cosmonomic idea. That shift had led to the loss 
of the idea of an or ganic co her ence be tween all the law- spheres
as mir rored in the me di eval uni fied cul ture in which the church
had ab sorbed all spheres of life and guided them from the top
down.

A num ber of con cur rent events had a dis in te grat ing ef fect on 
the me di eval mind. With the col lapse of the me di eval uni fied
cul ture, na tion-states arose and coun tries like France, Eng land,
Swe den, Nor way and Den mark shook off the su prem acy of the
church. Eco nomic life be gan to eman ci pate it self from the
church which had tied it to mo ral ity and nat u ral law. The or -
ganic ties of the guild sys tem grad u ally broke up and a money
econ omy made its de but. Sci ence and schol ar ship, too, lib er ated 
them selves from the grip of the uni fied ec cle si as ti cal cul ture
and be gan to ex am ine their foun da tions en tirely free of the ol -
ogy. In other words, in all ar eas of life the Mod ern Era de stroyed 
the old foun da tions and ush ered in a new his tor i cal pe riod.

The eman ci pated spheres of life – pol i tics, the econ omy, the
world of learn ing – now be gan a con test for su prem acy in cul -
ture. The for mer Ar is to te lian-Thomist cosmonomic idea had
put all of life’s spheres in an or ganic re la tion ship and had as -
signed to each their dis tinct bound aries un der the guid ance of
the church. The new age, how ever, the age of the Re nais sance,
no lon ger held to a cosmonomic idea. Sat u rated with the
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nominalistic ideas, it viewed all spheres of life as ex ist ing on
their own, as atomistically sep a rated val ues of life.

Eco nomic life, brought to an un prec e dented level of de vel op -
ment thanks to the re in tro duc tion of a money econ omy, the ex -
ploi ta tion of new mines in gold, sil ver and iron ore, and the dis -
cov ery of new nav i ga tion routes and con ti nents, now en tered,
in the pe riod of early cap i tal ism, a phase in which it broke with
ev ery link to re li gion, mo ral ity and law, a time when com merce
and in dus try spared no means to ac cu mu late wealth upon
wealth (think of the ca reers of the early cap i tal ists in the Ger ma -
nies, the Fuggers and the Welsers).

Po lit i cal life, which be gan to be con sol i dated within na tional
mon ar chies, had to do bat tle on ev ery side against in ter nal di vi -
sion and ex ter nal threats. An idea from An tiq uity, that the in ter -
est of the ruler is the sole law for pol i tics, was el e vated to be the
stan dard norm. It was at this time that Macchiavelli de vel oped
the doc trine of rai son d’état.

The teach ings of Niccolo Macchiavelli (1469-1527) were
strongly in flu enced by the po lit i cal con di tions in the It aly of his
day, when the var i ous states, large and small, were al lied to -
gether to strive for a bal ance of power and when di plo macy
taught all those so phis ti cated and cun ning tricks that were to
ex er cise an al most de monic in flu ence upon the out sider.

Ram pant at the pa pal court in Rome as well as at the court of
the Medici in Flor ence was a well-nigh di a bol i cal spirit of cor -
rup tion which em ployed poi son, dagger and brib ery as or di -
nary means in the po lit i cal fray. In ad di tion, It aly suf fered the
ca tas tro phes of in va sions by French and Span ish troops, the loss 
of in de pend ence of Napels and Mi lan, etc.

Macchiavelli’s ex press pur pose was to of fer a po lit i cal doc -
trine and to give this doc trine a sci en tific ba sis in de pend ent of
the ol ogy or mo ral ity. His at ti tude to ward Chris tian ity was de -
cid edly neg a tive. Like many of his con tem po rar ies he was of the 
opin ion that by preach ing gen tle ness and de fence less ness the
Chris tian re li gion had de liv ered the world over to evil-minded
men. As an al ter na tive he held out be fore all prac ti cal states men
the ex am ple of the an cient Ro man idea of power. He based this
on a nat u ral is tic eth ics, grounded in the uni ver sal law of
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necessita or nat u ral in ev i ta bil ity ac cord ing to which peo ple sim -
ply must fol low the in cli na tions prompted by their na ture.

We read in Macchiavelli’s fa mous work Dis courses on the First 
Ten Books of Livy (1517) that peo ple do not do good of their own
ac cord un less ne ces sity drives them to it. Peo ple have an ir re -
sist ible  pro cliv ity to let their de sires se duce them to do evil un -
less a brake is ap plied. An i mal drives and af fects are at the core
of hu man na ture, es pe cially love and fear. This af fec tive na ture
con sti tutes the or i gin of the state, mo ral ity, law, and re li gion.

Thus we have here a view of law that is in sharp est con trast
with scho las tic nat u ral law: it views law as a nat u ral-causal phe -
nom e non that does not want to have any thing to do with im mu -
ta ble jural prin ci ples. The rul ers, by sci en tif i cally in ves ti gat ing
the make-up of hu man na ture, are to cal cu late which laws best
fit the cir cum stances. Laws and mor als are crea tures of the state
and find their stan dard in the an tic i pated in ter est and ben e fit.
The only rea son the orig i nal sav age hordes in sti tuted co er cive
au thor ity and laws was to es cape the evil of con stant threats to
life from each other.

Necessita as a uni ver sal nat u ral law, once ap plied to po lit i cal
ad min is tra tion,  yields the prin ci ple of rai son d’état1 that makes
law and mo ral ity as well as re li gion serve the in ter est of the state 
and con sol i dates its power. Ev ery thing must yield to this in ter -
est. In his work The Prince (posth. 1532) Macchiavelli teaches
that un der ex traor di narily dif fi cult cir cum stances the ruler need 
not re nounce the means of de ceit, poi son and dagger, al though
he should al ways keep in mind that force alone does not make
for a reign that will en dure.

Thus we have in Macchiavelli’s doc trine of rai son d’état a kind 
of nat u ral is tic pos i tiv ism, one that makes a rad i cal break with
the old nat u ral law.
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2.6 Gen eral char ac ter is tics of hu man ism’ ra tio nal is tic
nat u ral law: its nomi nal ist, ab stract, math e -
mat i cal na ture and its ba sis in the hu man ist
sci ence ideal

Hu man ism now had to try and check the amoral tenor of Mac -
chiavellism. Only, it could no lon ger use the old Chris tian,
Thomist nat u ral law that grounded law in a meta phys i cal
world-or der ac cord ing to its im mu ta ble es sence as a sub di vi -
sion of the moral nat u ral law.

The nomi nal ist line was car ried for ward, but this time in the
sense that the point of de par ture was no lon ger the will of God
but nat u ral rea son, more pre cisely  math e mat i cal, in di vid u al ist
thought. Law was ab stracted from its nat u ral or ganic co her ence
with the other law-spheres and a pro gram was launched to de -
duce an en tire code of con crete nat u ral-law pre scrip tions from
the ul ti mate ax i om atic prin ci ples of all law, just as math e ma ti -
cians do from math e mat i cal ax i oms. This code was to have
bind ing force and per pet ual va lid ity as the law-or der of rea son,
in de pend ent of cir cum stances, in de pend ent of any con nec tion
with the law-spheres sur round ing the jural.

And just as the math e ma ti cian goes about an a lyt i cally by re -
solv ing a com plex prob lem in its sim plest el e ments, so too nat u -
ral law would have to be con structed an a lyt i cally by view ing
law ab stractly, dis en gag ing it from his tor i cal de vel op ment, and
de duc ing from the sim plest prin ci ple the more com pli cated le -
gal rules.

2.7 The con cept of law in the nat u ral-law doc trine of
Grotius and its in ter nal con tra dic tions

The founder of mod ern hu man ist nat u ral law was Grotius and
his fa mous work On the Law of War and Peace (1625). His life and
best-known works can be sum ma rized as fol lows.

Hugo de Groot (1583-1645), the “mir a cle of Delft,” was born
in the city of Delft on April 10, 1583. Barely eleven years old, he
was en rolled in Leiden Uni ver sity where he stud ied from 1594
to 1597. Here he was taught Ro man law along the exegetical
method. The en tire cur ric u lum of the law fac ulty was given over 
to the study of Ro man law.
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In Leiden he en joyed close con tacts with the lead ing Dutch
hu man ists of the day and was strongly in flu enced by the moral
ra tio nal ism of Eras mus and Coornheert as well as the Ital ian
scholar Valla, which saw the es sence of Chris tian ity in the proc -
la ma tion of a pi ous walk of life that was in har mony with rea -
son. In the na ture of the case, dog matic truths of faith were not
nec es sary for sal va tion. In Coornheert, Eras mus and Valla this
moral ra tio nal ism is suf fused with a po tent leaven of Sto icism.

Af ter his grad u a tion De Groot was sworn in as a bar ris ter in
the Court of Hol land in The Hague, fol lowed two days later by
his in stal la tion in the Su preme Court. In 1607 he was ap pointed
ad vo cate and in 1613 he ac cepted the of fice of at tor ney of Rot -
ter dam. In The Hague he lived with the Armi nian pas tor
Johannes Uytenbogaert, the el o quent chap lain of Prince Mau -
rice and the in de fat i ga ble de fender of the sov er eignty of the
States1 in in ter nal ec cle si as ti cal af fairs.

Grotius be came an ad her ent of the hu man ist ideas of tol er a -
tion that can best be char ac ter ized as main tain ing tol er ance
within the church un der the au thor ity of the state, thus a form of 
re li gious tol er a tion that also formed the ba sis for po lit i cal tol er a -
tion. He drafted the well-known res o lu tion of the States of Hol -
land in 1613 to es tab lish the points on which peace in the church
was to be pre served and he de fended it in an ad dress to the city
coun cil of Am ster dam. In his dis course to the States of Zea land,
sent to them in 1617, he cham pi oned the sov er eignty of the
prov inces in re li gious af fairs and de fended  the idea of con ven -
ing a gen eral synod, but only for the pur pose of re vis ing the
[Cal vin ist] creeds in such a way as to avoid the on go ing doc -
trinal con tro versy2 and of cre at ing a ba sis for ac com mo dat ing
all Chris tians in a sin gle de nom i na tion.

Grotius de fended these ideas of tol er a tion both in his main
work De Jure belli et pacis (2.20.L3) and in his Ap o lo gia for the Law -
ful Gov ern ment of Hol land and Zea land which he pub lished in
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1622 dur ing his ex ile in Paris. On this point he was in com plete
agree ment with the party of the politiques in France whose most
pow er ful mouth piece was Jean Bodin. Typ i cal of this idea of tol -
er ance is the fol low ing state ment in the Ap o lo gia:

As to the dis agree ments that have arisen over the doc trine of
pre des ti na tion and all that ap per tains to it, the States of Hol land 
and West Frisia were minded, ei ther unan i mously or by far the
greater ma jor ity, to pre scribe tol er ance, not just po lit i cally but
also ec cle si as ti cally, in such a way that both sides should have a
right to their opin ion if pre sented by qual i fied teach ers in an ed -
i fy ing way, so that the sen ti ments of both mem bers and min is -
ters could re main in one church com mu nion un der the com mon 
pro tec tion and main te nance of the gov ern ment.

In the con tro versy be tween Remonstrants and Con tra- Remon -
strants Grotius ranged him self on the side of the for mer, de -
fended the sov er eignty of the pro vin cial States over against the
States-Gen eral, and in 1619 was sen tenced to life in prison. He
man aged to flee to France in 1621 and three years later en tered
in the ser vice of Swe den, first as privy coun sel lor, then as am -
bas sa dor to France. He died in Rostock in 1645.

A uni ver sal scholar who stood head and shoul ders above his
con tem po rar ies in al most ev ery field of learn ing, Grotius was
open to all the in tel lec tual cur rents of his day. In 1636, in Paris,
dur ing his busi est pre oc cu pa tions, he showed con cern for his
much ad mired Ga li leo who was be ing fiercely pros e cuted by
the Je su its, and he tried to ar range asy lum for him in Am ster -
dam. He stud ied and pub lished in le gal phi los o phy, in in ter na -
tional law (he is con sid ered the fa ther of the sci ence of in ter na -
tional law1), as well as in gen eral po lit i cal the ory, his tory of law,
and es pe cially also the ol ogy and eth ics. He was an ex pert in
Latin and wrote po etry in that lan guage. In the area of the ol ogy
he did a great deal of work in tex tual crit i cism in the spirit of the
his tor i cal-phil o log i cal method used by Valla and Eras mus. One
of his best-known theo log i cal works is On the Truth of the Chris -
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tian Re li gion1 in which he of fered an ap o lo gia for Chris tian ity
with out en ter ing into any spe cific doc trines.

In the area of me di eval Dutch law he pro duced the stan dard
work In tro duc tion to Dutch Ju ris pru dence,2 com posed in 1620,
dur ing his in car cer a tion, but not pub lished un til the year 1631,
along with four other works and soon sev eral more ti tles. He
must have de vel oped an in ter est in Dutch law when he had to
ap ply it re peat edly both as at tor ney and in his later po si tions.
The famed Con sul ta tions and Opin ions for Hol land3 alone con tains
94 of his le gal opin ions, forty of which date from the years 1612
to 1633, the oth ers be ing un dated.

All the same, Grotius, like his con tem po rar ies, was trained
one-sidedly in Ro man law. More over, given his ra tio nal ist nat u -
ral-law ap proach, he viewed Ro man law as “ra tio scripta” (writ -
ten rea son). As a re sult he pen e trated no more deeply than his
con tem po rar ies into me di eval Dutch law.

That is ev i dent al ready from his le gal opin ions. They do re fer
here and there to edicts, proc la ma tions, and ar ti cles of lo cal
priv i leges; but when it co mes to in ter pret ing these sources he
usu ally reaches back to Ro man law and the writ ings of Roman -
ist “legists.” Writes Focke Andreas, the one-time Utrecht pro fes -
sor of law: “Also in those opin ions Grotius gives lit tle ev i dence
of re al iz ing that Dutch suc ces sion law, mar riage law and nup -
tial agree ments, and so many other mat ters be longed to a sys -
tem of rules that was for eign to Ro man law and must not be in -
ter preted in terms of that law but on its own terms.”

Nev er the less, viewed in the light of his time, his In tro duc tion
was a se ri ous and ex cel lent work. It was writ ten un der very un -
fa vor able cir cum stances dur ing his im pris on ment in the cas tle
at Loevestein, 1619-1621. Par tic u larly com mend able was Gro -
tius’ ef fort to form a Dutch le gal lan guage, al beit not all his sug -
ges tions gained ac cep tance.
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An other cel e brated work of Grotius in the field of le gal his -
tory is his On the An tiq uity of the Batavian Re pub lic.1

In the field of in ter na tional law one could men tion, apart
from his clas sic work on the law of war and peace which also
con tains his sys tem atic the ory of nat u ral law, his well-known
lit tle book The Free dom of the Sea2 in which he at tempted to de -
fend free dom of the seas and oceans for the mer chants of Hol -
land on the ba sis of nat u ral law (the book let was com mis sioned
by the Zea land cham ber of the Dutch East In dia Com pany). On
this ques tion Grotius does not yet dare eman ci pate nat u ral law
from the di vine will. The Eng lish au thor John Selden wrote a re -
join der to Grotius’ Free dom of the Sea with his work The Closed
Sea, or on Do min ion of the Sea.3 Selden him self wrote a work on
nat u ral and in ter na tional law which was pub lished un der the ti -
tle The Law of Na ture and Na tions.4

We must fur ther name a work by Grotius, writ ten around
1604 and dis cov ered in 1862. The siz able work bore the ti tle The
Law of Prize and Booty5 and dealt with the  right to seize en emy
prop erty at sea dur ing war time.

2.8 Struc ture and method of Grotius’ sys tem of nat u ral
law. Its in di vid u al is tic, nominalistic char ac ter

The work On the Law of War and Peace con tained not only an ex -
ten sive ex po si tion of rules of in ter na tional law rest ing on nat u -
ral law or on the “tacit con sen sus” of the civ i lized na tions, nor
just a nat u ral-law the ory of pol i tics an nex sov er eignty, but also
a com plete code of strictly pri vate law based on nat u ral law. It
cov ered com mer cial law, con tract law, fam ily and suc ces sion
law, down to the mi nut est de tails, of ten casu isti cally (e.g., in -
her i tance rules based en tirely on nat u ral law, with pre cise or der
of the heirs, very de tailed rules about re work ing ma te rial
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(specificatio), add ing to prop erty (accessio), ac quir ing and for feit -
ing prop erty, stat ute of lim i ta tions, etc. etc.).

In the Prolegoma of this work Grotius ex plains that he fol -
lows a math e mat i cal method as he de vel ops his sys tem of nat u ral
law. Just as a math e ma ti cian ab stracts geo met ric fig ures from
the ma te rial of sense per cep tion, so in treat ing law sci en tif i cally
Grotius wished to ab stract from all per cep ti ble par tic u lars. This
ap proach was in flu enced by the Pla tonic con cep tion of sci ence
that was com monly en throned dur ing the Re nais sance to coun -
ter the Ar is to te lian con cep tion. A re mark able state ment in the
Pro le gom ena reads:

The laws of na ture [he in cludes the nat u ral-law norms], be -
ing al ways the same, can eas ily be re duced to sci en tific rules,
but those which have their or i gin in this or that hu man in sti tu -
tion are not sus cep ti ble to sci en tific treat ment since they are of -
ten al tered or dif fer from place to place.

In other words, for Grotius the sys tem atic sci ence of law is
iden ti cal to the sys tem of nat u ral law. And he wants to de duce
this nat u ral-law sys tem from the ab stract-ra tio nal side of hu -
man na ture as one of man’s in nate qual i ties that raise him above 
the brutes and clearly dem on strate his ra tio nal char ac ter
through the in stru ment of speech. By this so cia ble na ture he un -
der stands a cer tain dis po si tion of man to live to gether with his
peers, not just any way but peace ably, and in a com mu nity that
is well ar ranged as dic tated by the light of rea son.

Grotius re gards this “so cia bil ity” – the in cli na tion to live in
com mu nity in a man ner that con forms to nat u ral rea son – as the
deep est foun tain of nat u ral law prop erly so called. And he be -
lieves he can sum ma rize the con tent of his nat u ral-law con cept
of law in four main prin ci ples:

1. That we must ab stain scru pu lously from what be longs to
an other, to re store what we have held in cus tody, or else
com pen sate for any profit we have de rived from it. (The
prin ci ple of mine and thine.)

2. That we are obliged to keep our prom ises and con tracts.
(Pacta sunt servanda.)

3. That we are obliged to pay rep a ra tion for any dam ages in -
flicted on oth ers through our fault.
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4. That ev ery vi o la tion of these rules de serves pun ish ment,
even from the side of man.1

Thus he de fines nat u ral law as con sist ing of the rule and dic tate

of right rea son which says that an act is mor ally good or evil de -

pend ing on its con for mity or not to its ra tio nal and so cia ble na -

ture.2 Thus it is not a blind im pulse of na ture, but ra tio nal so cia -

ble rea son that is to be el e vated to the foun tain of nat u ral law.

This shows that Grotius’ nat u ral law is grounded in an ide al ist,

hu man ist worldview.

A su per fi cial view sees in all of the above a sur pris ing sim i lar -
ity with the nat u ral-law the ory of Ar is totle and Aqui nas. How -
ever, only out wardly so, as we shall show be low. In fact, the
view of man as a ra tio nal be ing with a dis po si tion to live in so ci -
ety is com mon to the nat u ral law of Pla ton ism, Aristo telianism
and Sto icism, as well as to the Chris tian meta phys i cal the ory of
nat u ral law from Au gus tine right through to Thomas Aqui nas.
But in each of these sys tems the nat u ral-law prin ci ple was
grounded in a meta phys i cal-or ganic cosmonomic idea that did
not iso late it math e mat i cally but gave it nour ish ment from a
semi- meta phys i cal, semi-Chris tian con cep tion about the co her -
ence of re al ity in a ra tio nal world-or der.3

Grotius, how ever, ab stracts and iso lates his ba sic prin ci ple
into an in di vid u al is tic math e mat i cal prin ci ple stripped of the
Ar is to te lian-Thomist meta phys ics of sub stan tial forms. He fol -
lows in stead the path of the hu man is tic, nominalistic sci ence
ideal, in or der to erect, free of all spec u la tive meta phys ics that
searches for hid den causes, a sci en tific sys tem out of the few est
pos si ble thought prin ci ples.

2.9 The du al ism be tween nat u ral and pos i tive law in
Grotius’ con cept of law

The nominalistic, in di vid u al is tic char ac ter of Grotius’ doc trine

of nat u ral law, in con tra dis tinc tion to the Ar is to te lian-Thomist
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school, sur faces al ready in the first ba sic de ter mi na tion of the re -
la tion be tween nat u ral law and pos i tive law.

In Thomas, as we saw, pos i tive law was noth ing but an elab -
o ra tion of ma te rial, nat u ral-law le gal prin ci ples, be it by way of
log i cal con se quences or by way of fur ther def i ni tion rel a tive to
spe cial cir cum stances of time and place. With that, nat u ral law
in its pri mary and de rived prin ci ples was taken as an or ganic
unity and then in te grated into the or ganic co her ence of the en -
tire “lex naturalis.”

In Grotius, by con trast, pos i tive law, with its sole pos i tive
source of law, the bind ing will of the gov ern ment, is based on a con -
tract – the con tract whereby the in di vid u als pass over from the
state of na ture into civil so ci ety.

As the nat u ral-law ba sis for the bind ing force of this pos i tive
law noth ing is left but the iso lated prin ci ple pacta sunt servanda,1

a prin ci ple which in Grotius es pe cially ac quires such a
formalistic, ab stract char ac ter be cause he no lon ger even con sid -
ers the le gal ground of a justa causa a nec es sary re quire ment for
a con tract to be bind ing; for ex am ple, a con tract in which a sum
of money is prom ised for com mit ting a mur der is bind ing, ac -
cord ing to him, once the mur der has been com mit ted.

This def i ni tion of con tracts, fa mil iar in the nomi nal ist view of
law, goes back to the idea of orig i nally free and equal in di vid u -
als. In and of it self (that is, apart from the ma te rial con tent of con -
tracts) it can never count as a jural prin ci ple (as we shall see
when we pres ent our pos i tive ex po si tion of jural prin ci ples2). It
does not re ceive its jural mean ing ex cept in con nec tion with all
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1 Cf. Pro le gom ena, XVI: “Since the keep ing of con tracts be longs to the law of
na ture (for there had to be some means of oblig ing men among them selves,
and we can con ceive no other means that would be more con form able to
na ture than a con tract), it was there fore from this very source that civil law
orig i nated. For the peo ple who had in cor po rated them selves in a so ci ety,
or had sub jected them selves to one or more per sons, had ex plic itly prom -
ised (or in the na ture of the case must be un der stood to have tac itly prom -
ised) that they would sub mit to what ever was or dained ei ther by the
greater part of the so ci ety or by those on whom the sov er eign power had
been con ferred.”

2 [See En cy clo pe dia, vol. 4 (forth com ing).]



the other jural prin ci ples, which place the con tent of pos i tive
law on a le git i mate ba sis that tran scends all ar bi trari ness.

Once you join Grotius and iso late pacta sunt servanda as the
only nat u ral-law ba sis of pos i tive law, it car ries you straight to
the most rad i cal pos i tiv ism which sur ren ders the con tent of law
to sub jec tive ar bi trari ness (the nomi nal ist con cept of law
grounded in the prin ci ple of the will).

This ex plains why the crit i cal posi tiv ist Hans Kelsen, who
ban ishes all ma te rial le gal prin ci ples from his positivistic view
of law, has no ob jec tion to ex tend ing bind ing force to pacta sunt
servanda as a for mal nat u ral-law norm for the or i gin of in ter na -
tional law.

Of course, this positivistic con se quence that would turn
Grotius’ en tire ma te rial code of nat u ral law into scrap pa per
can not be ac cepted by him.  He fur ther de fines the re la tion be -
tween his nat u ral-law sys tem and pos i tive law by ap ply ing nat -
u ral law in the first place to those per sons who are not un der the
au thor ity of any pos i tive laws and by ex plain ing that nat u ral
law is there to fill any gaps in pos i tive law. But for the rest, pos i -
tive law can not com mand any thing that is for bid den by nat u ral
law, and can not for bid what nat u ral law com mands. [It can
only] cur tail nat u ral lib erty by for bid ding what was per mis si ble 
by na ture. . . . Ac cord ing to the judg ment of all up right per sons,
there is no ques tion that the com mands of a gov ern ment that
mil i tate against nat u ral law or the di vine com mand ments ought 
not to be obeyed.

In other words, Grotius pres ents us with a dualistic view of
law: nat u ral law and pos i tive law re ally are two closed le gal or -
ders that have con tact with each other only in so far as pos i tive
law is grounded in an iso lated nat u ral-law prin ci ple (pacta sunt
servanda) and only in so far as the ma te rial nat u ral-law sys tem
serves as a brake on the ar bi trari ness of gov ern men tal com -
mands that are ac knowl edged as the only le gal source for pos i -
tive law. In Thomas Aqui nas, by con trast, nat u ral law was not
an ex ter nal brake but the fun da men tal ba sis of pos i tive law.

This in tro duces an in ner du al ism into Grotius’ con cept of law
which upon fur ther re flec tion dis solves it self. For, as we shall
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yet see, nat u ral law in Grotius in no way func tions as con tent of
the idea of law, as a cri te rion for pos i tive law, be cause he stays,
also in his nat u ral-law sys tem, en tirely within the lim its of his
nat u ral-law con cept of law. 

Thus in prin ci ple we are con fronted here with a two fold con -
cept of law:

1.  a positivistic con cept that traces pos i tive law back, by way
of the formalistic prin ci ple of pacta sunt servanda, to the will
of the gov ern ment as the man da tary of the peo ple; and

2. a nat u ral-law con cept that takes law as a closed ma te rial ra -
tio nal or der and grounds it in the so cia ble side of ra tio nal
hu man na ture.

The du al ism be tween nat u ral law and pos i tive law, which we
could de tect to a cer tain lim ited ex tent al ready in Thomas Aqui -
nas, has here be come a com plete break.

Let us next ex am ine more closely the so-called math e mat i cal
method whereby Grotius wants to sys tem at i cally de duce nat u -
ral law.

It is ev i dent, first of all, that Grotius is ori ented to the new hu -
man ist cosmonomic idea, at least in the ba sic struc ture of its two
com po nents: the per son al ity ideal and the math e mat i cal sci ence 
ideal.

In the Pro le gom ena to War and Peace Grotius re marks that nat -
u ral law ac cord ing to its main  source and its four main prin ci -
ples is valid even if one were to con cede (“which one can not
con cede with out sin ning griev ously”) that there is no God, or that
the af fairs of men are of no con cern to Him.1 In it self, this ra tio -
nal ist faith in the self-suf fi ciency of rea son to de duce nat u ral
law says noth ing new over against Thomas.2 It gets its unique
mean ing only in the light of the en tire work, which bears the
stamp of the new sci ence and per son al ity ide als by math e mat i -
cally iso lat ing just one func tional side of hu man na ture as ad e -
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1 Pro le gom ena, XI.
2 It is bor rowed ver ba tim from the Span ish founder of mod ern re al is tic scho -

las ti cism, Ga briel Vasquez (c. 1550-1604), who went even fur ther than
Thomas Aqui nas when he taught that both the nat u ral moral law and the
ex ist ing or der of amoral na ture in them selves have bind ing force for us un -
less sup ple mented by a de cree of the di vine will.



quate ground for the whole sys tem of nat u ral law. Mean while,
as he de duces the con crete rules of nat u ral law it turns out that
the math e mat i cal method is not the main thing. Grotius him self
dis tin guishes an apriori method that proves math e mat i cally, in -
de pend ently of ex pe ri ence, whether some thing con forms or not
to man’s ra tio nal so cia ble na ture. It is the finer, ab stract method. 
The other method, which is fol lowed more by the pop u lar view,
is the aposteriori method, which en ables one to de ter mine – if not 
with math e mat i cal cer tainty at least with a very high de gree of
prob a bil ity – that some thing is of the char ac ter of nat u ral law if
it is re garded as such among all – or at least all civ i lized – na -
tions. For a uni ver sal ef fect also re quires a uni ver sal cause.1

The cause of such a uni ver sal con sen sus can hardly be any -
thing other than the so-called uni ver sal hu man mind. How ever, 
when ap ply ing the aposteriori method it will be nec es sary to go
back to the apriori method. Af ter all, what dif fer ent na tions in
dif fer ent places and at dif fer ent times have re garded as just can
be ei ther an ap pli ca tion of nat u ral-law prin ci ples or sim ply a
tacit agree ment from which no jus naturale (nat u ral law) but
only a jus gentium (voluntarium), a vol un tary “law of na tions,”
can sprout forth. (By jus gentium Grotius un der stands ex clu -
sively the in ter na tional law that arises from ex plicit or tacit
agree ment, in con tra dis tinc tion from nat u ral law.)

At the open ing of Book I, Chap ter 2, the apriori method is fur -
ther ex plained, in line with the Stoic dis tinc tion of prin ci ples of
na ture, in terms of:

1. in stinct, which is com mon to all liv ing be ings;

2. knowl edge of a thing’s agree ment or non-agree ment with
nat u ral rea son (honestum).

The first prin ci ple teaches that ev ery crea ture is bent on self-
 pres er va tion and is in clined and ob li gated to look for all means
that are re quired to sus tain his own ex is tence and to avoid or re -
pel what ever might lead to his de struc tion. The sec ond prin ci -
ple is the test of ra tio nal na ture con form able to “the na ture of
things” cov ered by this test. These two prin ci ples then serve
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1 This is a typ i cal ru di ment in Grotius of an Ar is to te lian-Thomist ar gu ment
based on the meta phys i cal prin ci ple, “what ever moves pre sup poses a
meta phys i cal cause of this mo tion.”



first of all to de fend as a law of na ture the right to wage a just
war.

How ever, the Stoic ar gu ment from “uni ver sal con sen sus”1

(Grotius’ aposteriori method) and “the na ture of things” was al -
ready in use by the clas si cal Ro man ju rists, where it was in no
way ori ented to math e mat i cal ab stract ness. Trac ing “the na ture
of things” con sisted rather in un cov er ing in the le gal in sti tu -
tions them selves the dom i nant im ma nent ends or goals from
which the con crete re la tion ships of life were to re ceive their le -
gal reg u la tion.

For all prac ti cal pur poses, Grotius does no dif fer ent as he de -
tails his nat u ral-law norms. As he does so, how ever, he is en -
tirely caught up, ow ing to his ed u ca tion, in the dogma that Ro -
man law is “ra tio scripta.” Con se quently, the ba sic prin ci ples of
Ro man pri vate law, which them selves for a good part rested on
an in di vid ual his tor i cal sub strate, are pro moted to the level of a
code of eter nal, im mu ta ble nat u ral law.

Let us now ex am ine how Grotius de lim its his nat u ral-law
con cept of law.

Ear lier we gave Grotius’ def i ni tion of nat u ral law, but this
def i ni tion by it self is still a blank for mula. Only in con nec tion
with his later ex po si tions are we able to dis cover how he de fines 
his nat u ral-law con cept of law.

In the first place, then, nat u ral law is lim ited to jus tice in the
strict sense of the word, the con tent of which is de ter mined by
the four main prin ci ples men tioned ear lier.

In this con text Grotius sharply dif fer en ti ates law from mo ral -
ity. Ac cord ing to him, law, strictly speak ing, cre ates only ex ter -
nal ob li ga tions that spring from the ra tio nal, so cia bil ity prin ci -
ple. The moral, in ter nal ob li ga tions, those touch ing only the
con science, are ac knowl edged by him as “im per fect le gal du -
ties,” which, how ever, do not, strictly speak ing, be long to law.
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1 Groen van Prinsterer as well, in his book let Proeve over de middelen waardoor
de waarheid wordt gekend en gestaafd [Es say on the means by which truth is
known and con firmed] (Leiden, 1834), uses this Stoic communis con sen sus or 
con sen sus om nium as a source of rec og niz ing truth. He writes that truth can
be known from four sources: phi los o phy, his tory, uni ver sal con sen sus, and 
Rev e la tion.



Nat u rally, this is a wholly ex ter nal, for mal cri te rion. (Thoma -
sius, and later also Kant, availed them selves of it.)

Fur ther, the co er cive na ture of law, the pe nal sanc tion, is al -
ready taken up in the fourth main prin ci ple of Grotius’ nat u ral
law, even though he does not nec es sar ily mean by this co er cive
el e ment state co er cion, as do Pufendorf and Thomasius. With out
co er cion, says Grotius, law can not ful fill its so cial task (Pro le -
gom ena, XIX and XX). Fur ther more, Grotius sharply dis tin -
guishes his con cept of law from pol i tics, which he de fines as the
doc trine of the pur pose ful ness of acts.

Func tion ing as the con tent of this strict nat u ral-law con cept
of law is the prin ci ple of mine and thine and of the in vi o la bil ity
of con tracts, de riv ing from the so cia ble side of ra tio nal na ture.

Ac cord ing to Grotius, the Ar is to te lian ju sti tia distributiva –
which he does ac knowl edge but also ex tends mor al is ti cally to
prac tic ing the cor rect mea sure of char ity, etc. – falls out side nat -
u ral law in the strict sense. This is typ i cal for the in di vid u al is tic,
nominalistic weft of his the ory of nat u ral law. We noted, af ter
all, that Ar is totle and Thomas, within the frame work of their
nat u ral-law con cept of law, dis tin guished be tween ju sti tia com -
mu tativa and ju sti tia distributiva, and so were on the trail of the
struc tural dif fer ence be tween or ga nized le gal com mu ni ties and
co or di nated le gal re la tions be tween in di vid u als.

Grotius sub sumes the Ar is to te lian ju sti tia legalis un der nat u -
ral law in the broad sense but only to the ex tent that its norms
are el e vated by the law to bind ing le gal ob li ga tions.

Like Thomas Aqui nas, Grotius di vides nat u ral law in an ob -
jec tive and a sub jec tive sense. Ra tio nal is ti cally, how ever, he
con ceives sub jec tive law as a re flec tion of the im per a tive norm
of nat u ral law. (The so-called jus permissivum falls out side the
con cept of law in so far as it does not im pose on oth ers the strict
duty to ab stain from what is mine.1) This sub jec tive nat u ral law
(in the strict sense) en com passes, ac cord ing to Grotius:

1. power over one self and power over oth ers; the first is nat u -
ral-law free dom, the sec ond en com passes pa ter nal au thor -
ity, the au thor ity of mas ter over slave, man over woman,
etc.;
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2. prop erty, in the gen eral sense of the ab so lute right of own -
er ship of a thing, so that it ac tu ally en com passes all thing-
 rights;

3. com pe tence to de mand that which is le gally owed.

The en tire re main der of Grotius’ nat u ral-law sys tem of law is
based on this three fold law cov er ing per sons, things, and con -
tracts.

If we now ex am ine what Grotius un der stands by “mine and
thine” we see at once that it dif fers fun da men tally from the Ar -
is to te lian-Thomist prin ci ple. The lat ter, as we saw, was ori ented 
to a te le o log i cal cosmonomic idea (the “suum” is some thing that
is or dered to some one). In Grotius this meta phys i cal ba sis is
gone. Prop erty and state au thor ity are them selves in the fi nal
anal y sis traced back to the con tract prin ci ple and as such
counted among “hy po thet i cal nat u ral law.” That is to say, orig i -
nally they are in deed jus voluntarium, based on a com pact be -
tween the in di vid u als who call these in sti tu tions into be ing, but
once es tab lished they are no lon ger jus voluntarium but nat u ral
law, that is, in vi o la ble to later ex pres sions of the leg is la tor’s will
be cause they are grounded in man’s ra tio nal, so cia ble na ture.

Fur ther more, Grotius is one of the first to sep a rate strict nat -
u ral law from mo ral ity, quite dif fer ent from Thomas, who made 
law in the strict sense the ob ject of moral vir tue. This co mes out
in that Grotius does not deem slav ery, which he cer tainly con -
demns in an eth i cal sense, to be in con flict with nat u ral law1 and
that he, like Bodin, ac cords the fa ther the right to sell his chil -
dren if the cir cum stances of life de mand it. That dis poses of the
pre vail ing mis con cep tion that Grotius mixed law-con cept and
law-idea. Thus the ma te rial con tent of his nat u ral-law con cept
of law, as a re sult of the ab stract math e mat i cal way he wants to
un der stand it, shriv els up more and more, un til noth ing re ally is 
left but the for mal con tract prin ci ple, the res ti tu tion prin ci ple,
and the Ro man-Stoic prin ci ple of power and will. Here, sub jec -
tive nat u ral law (sub jec tive right in nat u ral law) is no lon ger the
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1 Thomas Aqui nas knows a sub jec tive nat u ral right to the body, to life, etc.
Yet he too rec og nizes slav ery as an in sti tu tion of jus gentium (in Thomas it is 
an in ter me di ary con cept be tween nat u ral law and pos i tive law, some what
like the Ro man view of “jus quod apud omnes gentes peraeque custoditur” (a
right which is equally ob served among all na tions).



Ar is to te lian-Thomist right grounded in a te le o log i cal meta -
phys i cal cosmonomic idea; it is suf fused, rather, with the Ro -
man Stoic doc trine of power and will. No more ori ented to the
mean ing of the jural are Grotius’ for mal cri te ria, the ex ter nal and
co er cive na ture of law, cri te ria which could later pass eas ily into
positivistic the o ries of the con cept of law.

All this, how ever, does not re solve the du al ism in Grotius’
law-con cept, as Gierke thought. The formalistic prin ci ple of
pacta sunt servanda con tin ues to stand ir rec on cil ably op po site
the other prin ci ples of his nat u ral law.

This fun da men tally nominalistic nat u ral law was in ca pa ble
of rein ing in the Macchiavellian the ory of rai son d’état. Grotius,
in his ex po si tion of sub jec tive nat u ral law in the strict sense,
makes a sharp dis tinc tion be tween pub lic and pri vate law, ac -
cord ing to the cri te rion that the first has in view the com mon in -
ter est of the state, whereas the sec ond serves pri vate in ter ests.1

And then, in typ i cally in di vid u al is tic fash ion, he pro claims pub -
lic law sov er eign in ev ery re spect over pri vate law. It pos sesses
re gal au thor ity, he writes, like the fa ther has over his chil dren
and the mas ter over his ser vant. Thus the “em i nent do min ion”
which the king has over the prop erty of his sub jects in the in ter -
est of the com mon good out weighs that of pri vate own er ship.
Sim i larly, the claims of the state for the sake of pub lic ex pen di -
tures take pre ce dence over the claims of pri vate cred i tors.

The ab so lut ism in this con cept of sov er eignty lies, ob vi ously,
in the first state ment about the re la tion be tween state au thor ity
and pri vate com mu ni ties. In this, Grotius sides com pletely with
the fa ther of the the ory of ab so lute sov er eignty, Jean Bodin, and
he also agrees with Bodin’s view that sov er eignty is not bound
to pos i tive laws, even though he ac knowl edges the pos si bil ity
of in clud ing lim its to the re gent in the so cial con tract. As noted
above, Grotius fol lows the line of the ab so lut ist the ory of sov er -
eignty when he de clares the state to be sov er eign over in ter nal
ec cle si as ti cal af fairs.
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1 This cri te rion in tro duces a fresh antinomy into Grotius’ law-con cept if for
no other rea son than that he wants to keep law sep a rate from pol i tics as the
doc trine of pur pose or end. But here he sim ply makes a con ces sion to the
the ory of rai son d’état.



In pub lic law Grotius in deed takes the prin ci ple of the com -
mon good in the sense of rai son d’état (and not in the Ar is to te -
lian-Thomist sense1 of the com mon in ter est of all cit i zens), and
since he holds that pub lic law with out ex cep tion takes pre ce -
dence over pri vate law, he does not al low the ba sic prin ci ple of
his nat u ral-law sys tem (pacta sunt servanda) to pre vail over the
in ter est of the state. The sov er eign alone de cides whether the in -
ter est of the state de mands it, and if he acts ar bi trarily his sub -
jects will have to ac qui esce. It makes no dif fer ence that Grotius
up holds his nat u ral-law prin ci ple of res ti tu tion when ever sub -
jects are dis pos sessed of ac quired rights (jura quaesita); for his
con cept of nat u ral law ex cludes breach of con tract by vir tue of
the sec ond ab stractly con ceived main prin ci ple.

2.10 The con cept of law in the nat u ral is tic nat u ral-law
sys tem of Thomas Hobbes and its in ter nal
antinomies

Grotius’ sys tem of nat u ral law, when mea sured against the de -
mands of the hu man ist sci ence ideal, was grounded prop erly
nei ther in its start ing point nor in its me thod i cal in ten tion. A
first de mand of this sci ence ideal, af ter all, is not to ac cept a sin -
gle prop o si tion dog mat i cally as a given, but rather to de velop
the sys tem from el e ments that math e mat i cal (nat u ral-sci en tific)
thought has cre ated in strict log i cal con ti nu ity.

To be sure, the start ing point of Grotius’ the ory of nat u ral
law, the ra tio nal, so cia ble na ture of man, was math e mat i cally
iso lated, and the at ten dant in di vid u al is tic, nominalistic tenor of
his con tract the ory did meet the de mands of the sci ence ideal;
nev er the less, his very start ing point suf fered from a dualistic
cleav age be tween ra tio nal and ir ra tio nal na ture. That was a
dog matic con ces sion to the hu man ist per son al ity ideal and der -
o gated from the con ti nu ity pos tu late of the sci ence ideal, quite
apart from the fact that in dis tin guish ing three kinds of jus tice,
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1 Un like Thomas, Grotius no lon ger deems the wel fare of the sub jects a nec -
es sary req ui site of pos i tive law. Point ing to the mas ter-slave re la tion, he ar -
gues that noth ing pre vents the le git i macy of civil so ci et ies that are set up
ex clu sively for the ben e fit of the sov er eign, such as the realms that a ruler
ac quires through the right of con quest. Gov ern ments like that ought not to
be char ac ter ized as ty ran ni cal, for tyr anny pre sup poses an in jus tice (Law of
War and Peace 1.3.8.14).



dif fer en ti at ing be tween sub jec tive and ob jec tive nat u ral law,
and so on, Grotius in many re spects still showed his de pend -
ence on the Ar is to te lian-Thomist the ory (even though he eman -
ci pated that the ory en tirely from its meta phys i cal cosmonomic
idea). As well, in de duc ing his con crete nat u ral-law norms
Grotius, as we saw, did not at all re main true to the math e mat i -
cal method.

The nat u ral-law sys tem of the Eng lish man Thomas Hobbes
(1588-1679) breaks with Grotius’ dog matic bias and en deav ors
also to ac count for the sys tem’s ba sic prin ci ple and start ing
point ac cord ing to the de mands of the sci ence ideal, so that the
log i cal con ti nu ity in nat u ral-sci ence think ing is no where in ter -
rupted.

2.11 Hobbes’ life and main works

Thomas Hobbes was born in Malmesbury, Wiltshire county, as
the sec ond son of a hum ble Pu ri tan pas tor. Shortly af ter at tend -
ing Ox ford at a very young age, he be came closely con nected to
the fam ily of the earls of Devonshire. Still in his youth he came
in con tact with his most cel e brated coun try men: with the
lord-chan cel lor Lord Ba con of Verulam [Sir Fran cis Ba con], the
most pas sion ate ad ver sary of Ar is totle’s con cept of sci ence, in
many re spects an as yet im ma ture em pir i cist of Re nais sance
stamp; and with the chiv al rous Sir Ed ward Her bert Cherbury,
in whose fa mous work De Veritate, with its bold ideas par tic u -
larly about nat u ral re li gion, Hobbes took great plea sure, as ap -
pears from many a pro nounce ment pre served from this time.

The sec ond pe riod of his life, which the em i nent Hobbes
scholar, the so ci ol o gist Tönnies, places be tween 1628 and 1660,
saw Hobbes travel to France, where he soon be came a re spected
mem ber of the fa mous cir cle of Mersenne, Des cartes and
Gassendi, and to It aly, where he in ter acted al most daily with
the great Ga li leo in Flor ence.

Hobbes did not im me di ately en ter upon math e mat i cal and
sci en tific stud ies. His ini tial in ter est went to the Greek his to rian
Thucydides, whose work he trans lated dur ing the first pe riod of 
his life. It led him to con sider the prob lems of pol i tics and mo ral -
ity. As he stud ied the works by mor al ists and pol i ti cians it
struck him how much they con tra dicted them selves and each
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other, which made him con clude that not rea son but only af fect
spoke through them.

His am bi tion now fo cused on es tab lish ing once for all the
prin ci ples of law, that is, to de duce them from the es sence of
man through strict logic free of af fects. This led him to the prob -
lem of ob ser va tion, which in turn led him to math e mat ics and
from there ever deeper into the whole field of nat u ral sci ence.

Dur ing this pe riod he came up with the idea that when the
body and its mem bers are all in a state of rest or are all mov ing at 
the same time, it would an nul all dis tinc tion be tween things,
and hence also all per cep tion. The cause of all things, there fore,
must be sought in the di ver sity of mo tions. This be came the ba -
sic prin ci ple of his en tire phi los o phy, a prin ci ple that he would
now carry through with great bold ness in his the ory of law and
pol i tics.

The study of Ga li leo’s Di a logues re in forced Hobbes’ con vic -
tion that there is only one re al ity in the world, namely mo tion in
the in ter nal com po nents of the body. As early as 1637 Hobbes
drew up a plan for a philo soph i cal sys tem com posed of three
parts: De corpore, De homine, and De cive [On the body, on man,
and on so ci ety]. He worked on all three si mul ta neously, but his
plan was tem po rarily in ter rupted by po lit i cal events in his
coun try.

Po lit i cal de vel op ments in Eng land, in con trast to those in
France, led af ter a brief vic tory for ab so lute mon ar chy to a rev o -
lu tion that re stored the rights of Par lia ment and laid the foun da -
tion, al beit still pre car i ously, for the later par lia men tary form of
gov ern ment.

The Tu dor mon archs, whose reign ended glo ri ously with the 
Protestant queen Eliz a beth I, was suc ceeded by the Scot tish dy -
nasty of the Stu arts. The first Stu arts, James I (r. 1603-1625) and
Charles I (r. 1625-1649), were des potic and un trust wor thy and
steeped in the idea of king ship by the grace of God in that crass
absolutistic sense in which Filmore had de fended it in his writ -
ings. They re peat edly in ter fered with the rights of Par lia ment,
par tic u larly through im pos ing taxes with out con sent. They of -
fended na tional sen ti ments through their for eign pol icy in
which they ini tially sought to drive Eng land into the arms of
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arch en emy Spain.  By fa vor ing the epis co pal church they out -
raged the Pu ri tans, whom they de clared en e mies of the state.

The trag edy of the house of Stu art un folded un der Charles I,
whose ab so lut ist de lu sion raised the re li gious and po lit i cal con -
flict be tween king and peo ple to a cat a strophic pitch, in both
Eng land and Scot land. Ill ad vised by his fa vor ite, Buckingham,
who in 1628 fell vic tim to pop u lar wrath,1 the king of fended the
con sti tu tional sen si bil ity of his peo ple by im pos ing tolls with -
out con sent, mak ing ar bi trary ar rests, and gov ern ing for eleven
years with out Par lia ment.

His at tempt to thrust the An gli can church or der on the Scots
aroused the re li gious fer vor of the Presbyterians against him.
An in sur rec tion broke out that obliged the king to put an ig no -
min i ous end to his ab so lut ist ex per i ment in Eng land by hav ing
to sum mon Par lia ment in or der to gain funds.

The Long Par lia ment, so called be cause it sat for more than
12 years straight, from 1640 to 1653, dic tated its will to the king
who had be come de pend ent as a re sult of the Scot tish up ris ing.
The per fid i ous ad vis ers of the king, the Earl of Strafford and the
An gli can bishop Laud, died on the scaf fold.

Par lia ment suc ceeded in push ing through its de mand that
hence forth the in ter val be tween two Par lia ments could not be
more than three years, that it could not be dis solved with out the
con sent of both the House of Com mons and the House of Lords, 
and that the king must se lect ad vis ers whom Par lia ment
trusted. The power of the An gli can bish ops in the House of
Lords was bro ken by ex clud ing them from this body. A failed
at tempt by the king to ar rest the lead ers of the op po si tion in Par -
lia ment ig nited the civil war.

The later Lord Pro tec tor Ol i ver Crom well and his in vin ci ble
Pu ri tan army de feated the royal cav a liers de ci sively at Marsten
Moor, Naseby and Pres ton. On Jan u ary 27, 1649, the king was
be headed and the Re pub lic of Eng land was pro claimed, in
which Crom well would soon be in vested with dic ta to rial
power.

This en tire tragic course of events was fol lowed with keen in -
ter est by Thomas Hobbes. In France he had got ten to know and
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ad mire the con sciously cen tral iz ing pol i tics of Car di nal Riche -
lieu who ruth lessly car ried through the prin ci ple of rai son d’état
and beat down all op po si tion with a mailed fist.

At this time Hobbes was a con vinced ad her ent of the royal
cause. This is ev i dent in his El e ments of Law, Nat u ral and Pol i tic, a
trea tise com posed in 1640 at the urg ing of his pro tec tor and
friend, the Earl of New cas tle. He in curred the en mity of the
Long Par lia ment be cause it de fended royal ab so lut ism, though
not on theo cra tic grounds but with nat u ral is tic ar gu ments.
Afraid for his life, he fled to Paris. Here he as so ci ated with
Mersenne, Gassendi, and other lu mi nar ies as he con tin ued to
work on his philo soph i cal sys tem.

In the first years of his stay in the French cap i tal (1640-1651),
Mersenne got him in volved in a po lemic with Des cartes in con -
nec tion with his the ory of sense per cep tion. A sharper con flict
arose when he critiqued the proud French phi los o pher’s Med i ta -
tions. Des cartes pos ited a fun da men tal split be tween soul and
body, a no tion that Hobbes at tacked us ing uni ver sal me chan i cal 
ar gu ments.

In 1642 ap peared the last vol ume of his in tended sys tem, De
Cive, long be fore the first two vol umes were pub lished. In the
mean time, Hobbes’ keen po lit i cal eye re al ized the hope less ness
of the royal cause in Eng land. All in di ca tions were that the re -
pub li can form of gov ern ment would for the time be ing be con -
tin ued. And Hobbes, who had any thing but a con sti tu tion for
cham pi on ing a lost cause, be gan to think about re turn ing to
Eng land.

For that to be pos si ble, how ever, a change in po lit i cal stand -
point would be re quired. As early as the fore word to the sec ond
im print of De Cive, writ ten in 1646, which was sent into the
world from Hol land, he wished to de fend him self against the al -
le ga tion that his the ory seemed to im ply that less obe di ence was 
owed to an aris to cratic gov ern ment than to a mo nar chi cal one.
Hobbes would make his po lit i cal about-face in his Eng lish-lan -
guage tome Le vi a than,691 in which his ear lier work El e ments of
Law was in cor po rated with im por tant changes. This meant a de -
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fin i tive break with the roy al ist cause be cause he ex pressly con -
demned the re bel lion against the Com mon wealth. This book
now made him the en emy of the ex iled roy al ists who had gath -
ered around the young son of Charles I.

Hobbes re turned to Eng land in 1652, where he was re ceived
not un kindly by Crom well. He of fered his sub mis sion to the
new gov ern ment. There fol lowed a time for quiet study
(1652-1660), in which Hobbes suc ces sively pub lished the first
and sec ond vol ume of his great sys tem: De Corpore and De
Homine. In old age he was fated to see the fall of the Re pub lic
and the res to ra tion of the mon ar chy un der Charles II. Em -
broiled in fierce po lem ics with the clergy, he con tin ued to de -
fend his ba sic the ses against ev ery at tack, when he died in 1679,
in Hardwicke, at the age of 91.

Hobbes was a thinker in whose mind all the ten den cies of the 
new hu man is tic worldview con verged with im mense in ten sity.
He was deeply at tracted to hu man ism’s sci ence ideal with its
pos tu late of the log i cal con ti nu ity of cre ative math e mat i cal
thought, an ideal that re quired a thinker to elim i nate and over -
come all hid den qual i ties (sub stan tial forms), all ir ra tio nal
bound aries, in or der to erect log i cally the en tire cos mos in all its
law-spheres, as it were in a con tin u ous line af ter break ing down
the given cos mic or der, by means of math e mat i cal thought. On
the other hand, he was a liv ing rep re sen ta tive of the hu man ist
per son al ity ideal (with a Stoic and Ep i cu rean streak) and a pi o -
neer of the En light en ment. Hobbes was the sworn en emy of
what he called the “em pire of darknesses”: dog matic be liefs that 
rested on the au thor ity of the church, all “sci en tific prej u dices,”
ev ery thing that stood in the way of the au ton o mous de vel op -
ment of the hu man per son al ity, all mir a cles and su per sti tion.
He de tested the clergy, Pres by te rian and Ro man Cath o lic alike,
who sought to bind the free spirit to spir i tual laws and pre cepts.

2.12 Struc ture and method of Hobbes’ nat u ral-law
sys tem. The nominalistic ba sis and the con ti nu ity
prin ci ple of the hu man ist sci ence ideal

Hobbes is an ex treme nomi nal ist: “Noth ing in the world is uni -
ver sal but names; for the things named are ev ery one of them in -
di vid ual and sin gu lar” (Le vi a than 1.4). Di rectly con nected with
this nomi nal ist start ing point is his con cept of truth. It is no lon -
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ger re al istic in the sense of cor re spon dence of our con cepts with
the es sence of things out side our minds (Ar is totle, Thomas), but
im ma nent in the sense of the mu tual co her ence of the con cepts
within our minds. “For true and false are at trib utes of speech,
not of things. And where speech is not, there is nei ther truth nor
false hood” (ibid.). Hobbes por trays a sci en tific judg ment as a
cal cu la tion in which con cepts (“names” he calls them, in a
nominalistic vein) func tion as math e mat i cal units. All thought
is “reck on ing”; all rea son ing can be viewed as ad di tion or sub -
trac tion (ibid. 1.5).

The mean ing one gives to con cepts is en tirely ar bi trary, as
long as one al ways uses the names in the same sense. “And
there fore in ge om e try, which is the only sci ence that it hath
pleased God hith erto to be stow on man kind, men be gin by set -
tling the sig ni fi ca tions of their words; which set tling of sig ni fi -
ca tions they call def i ni tions, and place them at the be gin ning of
their reck on ing” (ibid. 1.4). Hence the first de mand of sci ence is
that it pro ceed from ex act def i ni tions, i.e., from set tled mean -
ings and names that we give to our ideas.

Ac cord ing to Hobbes, true scientia (as dis tinct from knowl edge 
of facts, which he calls cognitia) con sists in knowl edge of the
causes and ef fects or the or i gin of an event to which one con -
cludes on the ba sis of pure ra ti o ci na tion.1 

For this rea son, sci ence prop erly so called – i.e., sci ence that is 
a pri ori de mon stra ble – is only pos si ble about those things that
arise from the hu man will. The cause of a thing must be pres ent
al ready in its def i ni tion, for what is not laid down as a foun da -
tion in thought can not be de duced from it through rea son ing.
Hence it is ge om e try that is a sci ence in the true sense of the
word, for the cause of the prop er ties of the spe cial fig ures is
found in the fact that we con struct these fig ures our selves; thus
their gen e sis de pends on our will.
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In the same way pol i tics and also eth ics – in Hobbes this is
the sci ence of right and wrong – can be dem on strated a pri ori be -
cause we our selves have made the causes of that which is right,
namely laws and con tracts, whereby we first know what is right 
and fair and what is their op po site. Be fore con tracts and laws
were made, af ter all, there was nei ther right nor wrong, and
peo ple knew no more dif fer ence be tween good and evil than the 
brute beasts. Phys ics and as tron omy are sci ences in the proper
sense of the word only in so far as they base them selves on math -
e mat ics and so fur nish the pos si bil ity of a pri ori dem on stra tion.

The en cy clo pe dic idea of mathesis universalis (see chap. 1, sec.
9),which re veals the con ti nu ity pos tu late of the hu man ist sci -
ence ideal, per vades Hobbes’ con struc tion of the co her ence of
all the sci ences. In the pref ace to his De Corpore he writes: “. . . we 
can best make a be gin ning of nat u ral phi los o phy, as shown
above, from a ne ga tion, namely from the fic tion that we men -
tally re move the cos mos” – and he com pares this thought ex per -
i ment with God’s act of cre ation.

It is in logic that phi los o phy first turns on the light of rea son,
where upon the world can be erected as a log i cal co her ence in
the first phi los o phy (nat u ral phi los o phy or meta phys ics), which 
de vel ops the most uni ver sal fun da men tal re la tions of re al ity in
clear con cepts. Next, phi los o phy does so in ge om e try, which
“sets asun der” the ex ten sion of bod ies in space. Then fol low me -
chan ics, as tron omy (“ce les tial phys ics”) and phys ics. Then the
sci ence of man (an thro pol ogy, con ceived by Hobbes as a nat u -
ral is tic psy chol ogy). And fi nally, the sci ence of the state and nat -
u ral law.1

Hobbes, like Des cartes (and all hu man ists re ally), pro ceeds
from the no tion that the en tire re al ity of the ex ter nal world is
given to us only in the psy chi cal ideas of our con scious ness.
When we men tally break down the whole sen si ble world, what
is left at the end is the idea of space, which is there fore merely a
sub jec tive func tion of our con scious ness, just like time.

Math e mat i cal thought has to dis tin guish in these ideas the
ob jec tive re al ity from the purely sub jec tive ones (the sen si ble
im pres sions of color, smell, taste, etc.). But how else can thought 
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es tab lish this ob jec tive re al ity other than by find ing out in what
man ner these im pres sions were sci en tif i cally con structed? Suf -
fi cient as means for such con struc tion are space, time, num ber
and mo tion. How ever, space and time have al ready been rec og -
nized as sub jec tive “phan tasms” of our mind. Space is but the
sub jec tive “phan tasm” of the bod ies that ex ist ex ter nal to our
no tions of them – that is, to the ex tent that we fo cus in these bod -
ies on their ex is tence in the ex ter nal world, while ab stract ing
from all their other prop er ties.

Sim i larly, time is but the sub jec tive “phan tasm” of mo tion in -
so far as it makes us con scious of “ear lier” and “later” (De Cor -
pore 2.7.2). Thus the only sub stance of things that re mains is the
body as a quan ti ta tive ma te rial mass and its mo tions.1

With that, we have made the tran si tion from Hobbes’ view of 
sci ence to his mech a nis tic meta phys ics which sub sumes the
psy che with all its prop er ties un der the cat e gory of the mov ing
body. Our per cep tions, too, are in the fi nal anal y sis the re sult of
move ments that pro ceed from the ma te rial bod ies in the ex ter -
nal world and then ef fect move ments in the sense or gans. Ul ti -
mately, thought it self can in this way be re duced to mo tion: all
thought rests on sense per cep tion caused by mo tions be tween
the bod ies in the ex ter nal world and in the sense or gans.

The in ter nal antinomy of this meta phys ics is glar ing: if even
thought is an or di nary me chan i cal pro cess, how can truth and
un truth still be dis tin guished? And is Hobbes’ sub stance con -
cept not al to gether a prod uct of absolutized mech a nis tic
thought? How then can thought be re duced to its own prod uct?

Mean while, this mech a nis tic meta phys ics pro vides the
method ap plied by Hobbes in his nat u ral-law and po lit i cal the -
ory. Ev ery phe nom e non, also the state, must be traced back to
its sim plest el e ments that ad mit of math e mat i cal cal cu la tion.
This ex plains why Hobbes tries to sub sume all phe nom ena in
the worlds of na ture and the spirit to the gen eral de nom i na tor of 
the mov ing body. “Body” here means noth ing more than sus -
cep ti bil ity to math e mat i cal anal y sis, just as “mo tion” is in fact
con structed in logicistic fash ion from thought-move ment (a me -
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chan i cal anal ogy in the mean ing of the log i cal law-sphere).
Thus he also sub sumes the state un der this de nom i na tor, since
the state ac cord ing to his nominalistic start ing point can be dis -
sected into in di vid u als as a means of math e mat i cal con struc -
tion.

Hobbes’ nat u ral-law sys tem is based upon a mech a nis tic,
math e mat i cal ex pla na tion of the life of the mind and thus has a
purely nat u ral is tic ori en ta tion. The life of the mind is an a lyzed
by him as a me chan i cal pro cess of psy chi cal mo tions that are
called up by the ob jects of sense per cep tion, mem ory, and ex -
pec ta tion. All men tal mo tions are traced back to two orig i nal af -
fects: ap pe tite and aver sion, cor re spond ing to the two fun da -
men tal di rec tions in me chan i cal mo tion: at trac tion and re pul -
sion.

Char ac ter is tic of the pro pen sity for con ti nu ity in the hu man -
ist sci ence ideal is the fact that Hobbes’ mech a nis tic ex pla na tion
of psy chic imag i na tion and mem ory ex pressly chooses its start -
ing point in Ga li leo’s law of the con tin u a tion of mo tion in the
ab sence of re tard ing fac tors (the law of in er tia). The at ten dant
af fects or pas sions are caused by spe cial rep re sen ta tions or
thoughts and they re late to the pres ent as per cep tion, to the past
as mem ory, and to the fu ture as ex pec ta tion. And these rep re -
sen ta tions are them selves in turn caused in the mind by the ob -
jects they re fer to.

At tached to this mech a nis tic ex pla na tion of the life of the
mind, in which Hobbes fol lowed the line of as so ci a tion psy chol -
ogy, is his ul tra-nominalistic the ory of the good. In the Ar is to te -
lian-Thomist the ory, the good is that which cor re sponds ob jec -
tively with the sub stan tial form of ev ery be ing. In the nomi nal ist 
Hobbes, the good is merely a com mon name for what ev ery one
sub jec tively con sid ers his ben e fit, his in ter est, his in crease in
power. Be cause he re duces all of re al ity to mo tion, Hobbes is un -
able to ac knowl edge a high est, ab so lute good. In this life there
can be no ex pe ri ence of a high est good. For if there were a high -
est goal, a high est good, one could not de sire or strive af ter any -
thing above that. In other words, mo tion would come to a halt,
and that would be death! For to live is to be end lessly in mo tion.
(This ar gu ment be trays the im pulse for in fin ity, the im mod er ate 
in tel lec tual pur suit of the Re nais sance pe riod!) To his the ory of
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the good Hobbes at ta ches his odd nat u ral is tic the ory of power,
whereby all goods like beauty, love li ness, pub lic honor, the arts, 
schol ar ship, weap ons, etc. etc. are looked upon from the van -
tage point of power, as means for ac quir ing more goods in the
fu ture.

The cap stone of Hobbes’ mech a nis tic psy chol ogy is his de -
ter min is tic doc trine of the bond age of the will, a nec es sary con -
se quence of the start ing point in which the per son al ity ideal is
dis solved by the sci ence ideal.1 Not un til math e mat i cal con -
struc tion has thus ac quired log i cal con ti nu ity – from the sim -
plest el e ments (mo tions in their in fin i tes i mally small de gree, or
conatus) up to the most com pli cated el e ments of the life of the
mind – does Hobbes set out to erect his nat u ral-law the ory of
law and pol i tics. He takes his point of de par ture not in an his tor -
i cal state but in a con structed state of na ture.2 In the state of na -
ture, ev ery in di vid ual has his per sonal dis po si tion and de sires.
Here there is no ob jec tive moral law nor le gal norm, so there is
also no sin or trans gres sion.

All men aim at se cu rity and seek the nec es sary means to en -
joy it. All men shun what is trou ble some and self-de struc tive.
As soon as two in di vid u als com pete for the same goods, dis cord 
and vi o lence erupt, fanned by man’s nat u ral af fects: am bi tion,
pride, etc.

In the state of na ture “ev ery man has a right to ev ery thing”
(Le vi a than 1.14). This is the quin tes sence of Hobbes’ nat u ral law.
For there is no mine and thine, no law, no stan dard of con duct.
What a dif fer ence with nat u ral law in Grotius! There  the claim

193

1 How ever, the hid den mo tive of the per son al ity ideal co mes out in Hobbes
as he cam paigns for en light en ment from which he ex pects the el e va tion of
man kind.

2 A com mon mis take by crit ics of ra tio nal ist nat u ral-law the o ries is that they
read the con struct of a so cial con tract as an his tor i cal fact, an in ter pre ta tion
that has al ways been ex plic itly dis missed by those hold ing this the ory. Not
un til Liepmann in his book on Rous seau – but only with re spect to Rous -
seau – has it been pointed out once more that this au thor’s “so cial con tract”
was in no way in tended to re fer to an his tor i cal event but only to jus tify the
ex is tence of the state. This holds es sen tially for all hu man ist teach ers of nat -
u ral law, who in so many words, af ter all, elim i nate his tor i cal de vel op ment 
from their con struc tions. [Cf. Moritz Liepmann, Die Rechtsphilosophie des
Jean Jacques Rous seau: Ein Beitrag zur Geschichte der Staatstheorieen (Berlin,
1898).]



is made that it is pre cisely in the state of na ture that nat u ral law
holds most strictly. For Hobbes, in the state of na ture no in jus -
tice is done when a per son is robbed, in jured, or killed (ibid.
1.13).

Nat u ral law in Hobbes, there fore, is the ne ga tion of all law.
De ceit and vi o lence are the two car di nal vir tues. Noth ing is sin,
be cause sin pre sup poses the ex is tence of a law. De ceit and vi o -
lence are the re sults of nat u ral in cli na tions of the soul, ac cord ing 
to which ev ery man seeks to at tain what is ad van ta geous and
plea sur able to him (appetitus) and shuns (fuga) what is in ju ri ous
or dis pleas ing to him.1

This is the la men ta ble state of na ture, of the “war of ev ery
man against ev ery man” (Le vi a than 1.13), in which the re la tion
among in di vid u als is best char ac ter ized by the ex pres sion “man 
is a wolf to man.” Now then, the way to es cape this state of na -
ture is in di cated by the “laws of na ture.” In Hobbes this re fers to 
the whole of log i cal con di tions that rea son ac knowl edges as
nec es sary for at tain ing a con di tion of se cu rity, safety and peace.
Rea son co mes to the re al iza tion that it can not be ben e fi cial for
any one, not even for the stron gest, to stay in the state of na ture.
The state of na ture is marked more or less by equal ity in power
and ap ti tude. No one can know, there fore, whether in the long
run he can pre serve life and limb in that war of all against all.
For this rea son the fun da men tal law of na ture in an other pas -
sage reads: “Ev ery man ought to strive af ter peace so long as he
has hope of ob tain ing it; and if he can not ob tain it he may use
any means of war deemed nec es sary for self-pres er va tion” (Le -
vi a than 14.1). From this fun da men tal law of na ture, whose log i -
cal con ti nu ity is guar an teed by the law of me chan ics thanks to
Hobbes’ mech a nis tic con struc tion of the life of the mind, he de -
duces all other laws for le gal and po lit i cal the ory.

Hobbes’ sec ond nat u ral law ex hib its sur pris ing sim i lar ity
with Kant’s char ac ter iza tion of the con cept of law as the prin ci -
ple of co ex is tence: namely, the quin tes sence of the rules ac cord -
ing to which the ar bi trari ness of the one can be united with the
ar bi trari ness of the other un der one uni ver sal law of lib erty.
This sec ond law of na ture reads: Ev ery one, to the ex tend that he
ob serves the same in cli na tion in the oth ers, must be pre pared to

194

1 Hobbes, El e ments of Phi los o phy: Con cern ing Body 4.25.12.



ab di cate his nat u ral right to all things and to be con tent with as
much free dom with re spect to oth ers as he would want oth ers to 
have with re spect to him. And giv ing up one’s nat u ral right to
all things can be car ried out by con fer ring it “upon one man or
upon an as sem bly of men,” to whom all the oth ers should also
trans fer their right (Le vi a than 2.17).

A con fer ral of this kind re quires a con tract, and since con -
tracts are con cluded in the in ter est of peace, the third nat u ral
law reads: pacta sunt servanda. Af ter all, if the law of na ture were
not ob served, the de struc tion of all against all would im me di -
ately re sume. Pacta sunt servanda is the quin tes sence of all jus -
tice. Even a fa ther’s au thor ity is ju rid i cally con strued by Hobbes 
as a con trac tual re la tion, which of course is en tirely sub ject to
the sov er eignty of the state, Le vi a than, as we shall see be low.

Hobbes will have noth ing to do with the Thomist view that
jus tice is dif fer en ti ated into ju sti tia commutativa, ju sti tia distribu -
tiva, and ju sti tia legalis, of which the com mu ta tive kind con sists
in equal ity of per for mance and coun ter-per for mance. In stead,
for Hobbes the whole of jus tice is com mu ta tive, and this says
noth ing about the con tent of the con tracts but only for mally guar -
an tees a jural con nec tion. Hobbes goes much fur ther here than
Grotius, who at least still main tained the dis tinc tion within
“nat u ral law in the broad sense.”

Here the nominalistic prin ci ple of the will breaks through in
all its full ness. Law is purely for mal and no lon ger has an es sen -
tial char ac ter. Con tracts in Hobbes also de mand up hold ing im -
moral or usu ri ous con tracts. The only bar rier against this an ar -
chis tic free dom of con tract is the nat u ral and in alien able right to
self-pres er va tion. This right can not be con ferred, not even by
con tract.

The ad di tional six teen laws of na ture in Hobbes mainly ex -
press the prin ci ple of equal ity. They com prise both moral and
po lit i cal prin ci ples: ad min is ter im par tial ju ris pru dence, be no
re specter of per sons (eq uity) or judge in your own case, but also
re frain from con tumely, ha tred or con tempt of your neigh bor,
etc.

The laws of na ture that Hobbes de duces log i cally in this way
are in them selves noth ing but hy po thet i cal the o rems of rea son – 
in this form: if you want peace you should act in such and such a 
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way. In them selves these laws have no oblig a tory force, since in
the state of na ture all things are jus ti fied. Here peo ple pre fer to
fol low their nat u ral in cli na tions rather than rea son.

If one wishes to give the laws of na ture, and in par tic u lar
pacta sunt servanda, bind ing force, then a power has to be cre ated 
which unites within it self the power of all in di vid u als, an ar ti fi -
cial Le vi a than above whose head is in scribed: “His equal is not
found on earth—Job 41:24". What we have here is a purely nat u -
ral is tic the ory of the bind ing force of law, based en tirely on the
natu ral isti cally con ceived power of the State and the psy chic af -
fect of fear among the sub jects. This the ory, too, is a strictly
meth od olog i cal con clu sion from Hobbes’ philo soph i cal prin ci -
ples. Next, we see him mak ing a mas ter ful use of the math e mat -
i cal-an a lyt i cal method of Kep ler and Ga li leo for a log i cal con -
struc tion of the body pol i tic.

The in di vid ual with his nat u ral af fects is the math e mat i cal
point from whose mo tion the State must be con structed. In this
con struc tion the jural con cept of personhood serves as a meth -
od olog i cal aid which from a plu ral ity of wills cre ates a unity of
will by means of the ma jor ity prin ci ple.

It is in this sense that Hobbes con structs – again not in a his tor -
i cal but a log i cal sense – a so cial con tract be tween all in di vid u -
als, one in which each, on con di tion of mu tu al ity, binds him self
with re spect to the oth ers to trans fer all his un lim ited right (ex -
cept for his in alien able right to self-pres er va tion) from the state
of na ture to a nat u ral or a le gal per son. Hence forth that per son,
as man da tary, is au tho rized by ev ery one to do any thing. This
au thor ity thus be comes sov er eign. In his per son he rep re sents
the personhood of all sub jects. In him the State be comes a per -
son. With out him the peo ple will again fall apart into a col lec -
tion of un con nected in di vid u als. It fol lows from this that no
sub ject can ever com plain to the sov er eign about an in jus tice
suf fered; af ter all, by vir tue of the con tract that each per son has
en tered into with all the oth ers, each has au tho rized the sov er -
eign to do any thing, so that all deeds of the sov er eign are a per -
son’s own deeds. How ever, not one in di vid ual has con cluded a
con tract with the sov er eign, and “the peo ple” as such  can not
con clude an au thor ity con tract with the sov er eign be cause with -
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out a gov ern ment it has no ju rid i cal ex is tence. On this point
Hobbes de vi ates sharply from Grotius and the en tire ear lier
con tract the ory. Later, Rous seau would adopt Hobbes’ mo nis tic 
con struc tion and con vert it, in har mony with al tered his tor i cal
trends, to ground the in alien able sov er eignty of the peo ple.

To be sure, nat u ral law for bids theft, adul tery, man slaugh ter,
and in gen eral ev ery form of in jus tice. But it is up to pos i tive law 
alone to de ter mine what is to be un der stood by in jus tice.

In this way Hobbes’ nat u ral law led him to a fun da men tal vic -
tory over nat u ral law, turn ing him into the fa ther of all posi tiv ist 
le gal the ory.

The laws of na ture do hold for the sov er eign too – in his con -
science. But when these laws are vi o lated by the sov er eign no
one can com plain of in jus tice. Pos i tive law has no other foun da -
tion than pacta sunt servanda. In other words, nat u ral law in
Hobbes is not even a jural bar rier any more against an ar bi trary
leg is la tor, as it was in Grotius. Hobbes has de stroyed the es sen -
tial na ture of law. In his the ory, law has be come noth ing but su -
pe rior co er cive state power, con structed from the ab stract for -
mal prin ci ple of pacta sunt servanda. His nat u ral-law con tent has
shriv eled up into a nat u ral is tic or der of peace, an idea that
would be re vived in the 19th cen tury by Jhering.

Rai son d’état is eas ily in cor po rated into this nat u ral law. The
moral norm as bind ing law has been ab sorbed into the le gal
norm.  Even the church in her wor ship and in ter pre ta tion of
Scrip ture must sub mit to the ab so lute sov er eignty of Le vi a than.

Ir rec on cil ably jux ta posed to this posi tiv ist train of thought
stands Hobbes’ po lit i cal nat u ral-law train of thought that wants
to de duce from rea son the guide lines for sound state craft, em -
bod ied in the 19 laws of na ture. But de duc ing the es sence of law
from the for mally con ceived prin ci ple of pacta sunt servanda de -
stroys it, and Hobbes’ po lit i cal nat u ral law is noth ing but a col -
lec tion of un en force able – in part eth i cal, in part po lit i cal – coun -
sels, dic tated by a math e mat i cal rea son that pre judges noth ing
about the na ture of law.
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2.13 The res o lu tion of the du al ism be tween nat u ral 
law and pos i tive law in Hobbes’ law-con cept

Mean while, the du al ism be tween nat u ral law and pos i tive law
that we could not help but no tice in Grotius is gone in Hobbes.
He no lon ger knows an ac tual nat u ral law. Apart from pos i tive
law as the will of the gov ern ment there are only moral-po lit i cal
le gal norms which en joy at most hy po thet i cal-the o ret i cal force of
law in the con science, “in foro interno” [De Corpore Po lit ico 2.6.3],
but which in any case no lon ger fall within the do main of law-
 con cept. Hobbes’ law-con cept can be called “nat u ral law” only to 
the ex tent that he grounds it in the ba sic prin ci ple of pacta sunt
servanda, which it self is grounded in the nat u ral is tic pos tu late of 
peace. But ac tu ally even this su pra-pos i tive foun da tion is gone,
since Hobbes makes the ju rid i cal force of this prin ci ple de pend -
ent upon state co er cion which was pre cisely meant to ground it.
This at the same time marks the fa tal con tra dic tion in Hobbes’
nominalistic law-con cept. The prin ci ple of pacta sunt servanda
has no force of law un til there is a state, and yet it is made to
serve as the state’s ju rid i cal or i gin.

Furthermore, this law-con cept dis solves it self by its de sire to
leap from the me chan i cal nat u ral law to the nor ma tive mean ing
of law. From me chan i cal nat u ral ne ces sity one can con struct
nei ther le gal ob li ga tion nor le gal au thor ity.

The ju rid i cal force of law of the prin ci ple of pacta sunt
servanda can not rest on the co er cive power, con ceived with nat -
u ral cau sal ity, of a Le vi a than. Hobbes tries in vain to re solve this 
antinomy. He con strues the re la tion be tween nat u ral law and
pos i tive civil law as be ing of equal value and re cip ro cally im -
plied in each other.

For the laws of na ture, which con sist in eq uity, jus tice, grat i -
tude, and other moral vir tues on these de pend ing in the state of
na ture . . . are not prop erly laws, but qual i ties that dis pose men
to peace and obe di ence. When a com mon wealth is once set tled,
then are they ac tu ally laws, and not be fore; as be ing then the
com mands of the com mon wealth; and there fore also civil laws:
for it is the sov er eign power that obliges men to obey them. . . .
The law of na ture there fore is a part of the civil law in all com -
mon wealths of the world. Re cip ro cally also, the civil law is a
part of the dic tates of na ture. For jus tice, that is to say, per for -
mance of cov e nant, and giv ing to ev ery man his own, is a dic tate 
of the law of na ture. . . . Civil and nat u ral laws are not dif fer ent
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kinds, but dif fer ent parts of law; whereof one part be ing writ -
ten, is called civil, the other un writ ten, nat u ral” (Le vi a than 2.26).

Hobbes here op er ates with a pure fic tion to mask the antinomy
– and yet on the ba sis of “volenti non fit iniuria” (to the will ing no
in jury is done) he ex plic itly as cribes bind ing force to pos i tive
laws which as to con tent are in con flict with the laws of na ture
(e.g., not ob serv ing im par tial ity or equal ity). 

2.14 The con cept of law in Spinoza’s nat u ral is tic nat u ral
law as power. Nat u ral law and rai son d’état

Closely akin to Hobbes’ views of nat u ral law are those of Ben e -
dict de Spinoza (1632-1677). He de vel oped these in his best-
 known works, Tractatus theologico-politicus (Ham burg, 1670),
Tractatus politicus (un fin ished), and Ethica ordine geome trico de -
mon strata (Am ster dam, 1677). Spinoza’s the ory of nat u ral law,
like that of Hobbes, can only be un der stood in light of the foun -
da tions of his philo soph i cal sys tem.

Spinoza’s sys tem is a form of nat u ral is tic pan the ism in which
the method of ge om e try is suf fused with a mys ti cal-pan the ist
meta phys ics. Here the De ity is iden ti fied with Na ture as a nec -
es sary log i cal co her ence of laws. The ba sic de nom i na tor of this
phi los o phy, how ever, is not a me chan i cal but a geo met ric one.

The De ity or the nat u ral law-or der (Deus sive natura) is iden ti -
cal with the in fi nite sub stance which has an in fi nite num ber of
at trib utes or spheres of re al iza tion and of which all fi nite in di -
vid ual things are mere modi or modes of man i fes ta tion. Of the
di vine at trib utes only two are com pre hen si ble to us: ex ten sion
and cog i ta tion or thought. How ever, Spinoza, un like Des cartes,
no lon ger makes these two func tional sides of re al ity them -
selves into sep a rate at trib utes.

Thought and ex ten sion are to him two in de pend ent spheres
of ex is tence of the same sub stance, the same geo met ric or der of
the laws of na ture. Al though not mu tu ally re duc ible, the two at -
trib utes find their unity in the nec es sary co her ence of rea son.
Spinoza con strues this co her ence as the nec es sary co her ence
among geo met ric truths. Just as all prop er ties of a cone are nec -
es sar ily de ter mined by a 180-de gree ro ta tion around its axis, in
the same way all that hap pens is de ter mined, both phys i cal-spa -
tially and psy chi cally, by prior grounds, which find their deeper 
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unity in the gapless, con tin u ous co her ence of the laws of na ture. 
Within each of the know able at trib utes, thought and ex ten sion,
the course of the pro cesses must be un der stood as a gapless
chain of math e mat i cal grounds, in this sense, that the en tire
move ment of psy chi cal life sim ply be comes the du pli cate of the
phys i cal-cor po real.

The hu man is tic cosmonomic idea with its char ac ter is tic con ti -
nu ity prin ci ple here shows up in a nat u ral is tic-geo met ric-ra tio -
nal is tic type. What is spe cial about Spinoza’s con cep tion is only
its re li gious-pan the is tic na ture, as a re sult of which his nat u ral -
is tic ra tio nal ism, in con trast to Hobbes, is over shad owed from
the start by a mys ti cal in tu itive el e ment.

The first con se quence of this cosmonomic idea is that Spinoza
must treat me chan i cal as well or ganic na ture, psy chol ogy as
well as eth ics and pol i tics, as an un in ter rupted law-con form ing
causal co her ence more geometrico. His Ethica is ac cord ingly set
up en tirely in the form of math e mat i cal ax i oms and de duc tions.
Equally con tra band in his rigid geo met ric worldview are the
con cept of a psy chic force as well as that of pur pose and that of
mir a cles. It is im por tant that sine ire ac stu dio (“with out an ger or
bias”), all phe nom ena in both the nat u ral and spir i tual world
are grasped as modes of the eter nal orig i nal law-or der of na ture
sub spe cie aeternitatis (“un der the as pect of eter nity”). God is, as it 
were, the in fi nite absolutized spa tial or der in which all things
are to be in tu ited as math e mat i cal fig ures. Not sen sory ex pe ri -
ence but math e mat i cal rea son and, in the high est sense, im me -
di ate in tu ition teach us this eter nal co her ence of all things.

As in Hobbes so in Spinoza, the o ries of law and pol i tics are
grounded in a me chan i cal ex plan a tory psy chol ogy, in which
the in stinct of self-pres er va tion is as sumed to be the cen tral and
con trol ling prin ci ple of all in di vid ual ex is tence. On this nat u ral -
is tic drive for self-pres er va tion Spinoza erects his view of nat u -
ral law,  par tic u larly in his Theologico-Po lit i cal Trea tise and his Po -
lit i cal Trea tise. The tenor of the first trea tise is an ab so lute sep a ra -
tion be tween sci ence and re li gion, i.e., a de fense of tol er a tion
not so much for free dom of wor ship as for free dom of sci en tific
in quiry.
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Spinoza’s fun da men tal the sis is that the power which things
need in or der to live and work is noth ing other than the power
of na ture as a whole, i.e., the power of God. And since God has a
right to ev ery thing and God’s right is but his un lim ited power,
it fol lows that ev ery nat u ral thing has by na ture as much right as 
it has power to live and work.

Thus by “nat u ral law” Spinoza sim ply means laws of na ture,
ac cord ing to which ev ery thing hap pens with ne ces sity. Nat u ral
law there fore is the same thing as nat u ral power. Thus the nat u -
ral right of, say, fish is to swim, and the nat u ral right of larger
fish is to de vour the smaller ones.

Like wise, man in the state of na ture – which in Spinoza, too,
is to be un der stood not as a his tor i cal phase but as a log i cal con -
struct – has as much right as he has power. Nor does it make any 
dif fer ence whether men let them selves be led by ir ra tio nal de -
sires or by rea son, for whether guided by rea son or purely by
de sire, men act only ac cord ing to the laws of na ture, i.e., ac cord -
ing to nat u ral law, which for bids only what no one de sires and
no one is em pow ered for. Thus Spinoza, like Hobbes, as sumes
that in the state of na ture there is nei ther jus tice nor in jus tice,
nor any sin, be cause here only the laws of na ture rule. Since men 
are by na ture filled with the pas sions of an ger, envy and ha tred,
they have dif fer ent in ter ests and are by na ture each other’s en e -
mies. In the state of na ture no one is se cure about his life. Hence,
fear of harm prompts men to yield up their nat u ral right to ev -
ery thing and by con tract to trans fer it to one per son or to sev eral 
per sons (an as sem bly).

The gov er nors, thus in stalled, have as much right as they
have power. What ever the will of the state stamps as good and
right must there fore be held and viewed as de sired by ev ery cit i -
zen in di vid u ally. In other words, this is a case once again of an
ab so lute, nominalistic de struc tion of the es sence of law.

Nat u ral law here be comes a bridge to rad i cal pos i tiv ism,
which be lieves that only that is law which the will of the gov ern -
ment stamps as law. Each cit i zen re tains only that much of his
nat u ral right as is re quired for his im me di ate needs. The State
rules all, in clud ing pub lic wor ship. It has to leave un touched, if
it wants to fol low rea son, only sci ence and in ter nal thought, al -
though by nat u ral law it has a per fect right, in so far as it has the
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power, to dom i nate even these in tel lec tual-spir i tual goods. For
the rest, Spinoza, un like Hobbes, is op posed to royal ab so lut ism
and his sym pa thies go out most to a re pub li can form of gov ern -
ment as he saw op er at ing in Hol land in the spirit of the pol i tics
of John de Witt.1

The im pli ca tions of Spinoza’s the ory of nat u ral law are most
ap par ent in in ter na tional law. He de nies the ex is tence of a law
above the states. States live in a state of na ture. This means that
trea ties need be ob served only so long as they serve a state’s in -
ter ests.

As for do mes tic po lit i cal ar range ments, Spinoza wants to
coun ter ar bi trari ness as much as pos si ble by in stall ing broad
agen cies of con trol that are to en sure ob ser vance of the laws.
Nev er the less, there is no room in Spinoza for a state that is
bound to the pos i tive laws. He fully shares Hobbes’ view that
one can not speak of in jus tice un til a state has been in sti tuted
and that the sov er eign au thor ity of the state, to which ev ery -
thing is le gally per mit ted, can not in flict an in jus tice on its sub -
jects. And the law of na ture yields no other rule of con duct for
the gov ern ment than that it not de stroy its power through acts
that un der mine its po si tion among the peo ple – for ex am ple,
through im moral liv ing, mak ing it self ri dic u lous in pub lic, en -
dan ger ing le gal se cu rity, and so on. That state is the most pow -
er ful, hence most in har mony with nat u ral law, that is ruled not
by blind af fects but by rea son. Rea son fur nishes more power
than blindly grop ing af fects. In this way Spinoza in the end,
from purely nat u ral is tic nat u ral law, makes the tran si tion back
to a rea son able po lit i cal ar range ment, his re pub li can ideal. Even 
so, not even pacta sunt servanda binds the gov ern ment. When -
ever it judges that the gen eral wel fare de mands it, a gov ern ment 
has to break its prom ises, un der tak ings, and con tracts.

A strongly Macchiavellian trait per vades this en tire view of
law, as when he writes:

One can not do one’s duty to ward one’s neigh bor that would not 
be come an im pi ety if it tended to in jure the whole state, just as,
con versely, there is no im pi ety against one’s duty to ward the
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neigh bor that would not be come a pi ous act when done for the
sake of pre serv ing the state.1

Spinoza’s nat u ral-law con cept of law, no more than that of
Hobbes, ex hib its any du al ism any more. Law has be come iden ti -
cal with state power natu ral isti cally con ceived. The same in ner
antinomy, how ever, also tears up Spinoza’s view of pos i tive law 
as the con se quence of pacta sunt servanda. In fact, pacta sunt
servanda has here be come per fectly re dun dant as a nat u ral-law
foun da tion of pos i tive law. For law is iden ti cal with power.
When gov ern ment has the power, it au to mat i cally has ev ery
right. Spinoza, how ever, sim u lates a nat u ral har mony be tween
state power and ob ser vance of the ra tio nal laws of na ture.

2.15 The con cept of law in the nat u ral-law the ory of
Pufendorf.  The fur ther de vel op ment of the 
the ory of rai son d’état as the doc trine of state
 in ter ests. Droit de convenance et de bienséance
[the law of ex pe di ency and pro pri ety]. Rousset and
Naudé

An at tempt at rec on cil ing Grotius’ ide al is tic with Hobbes’ and
Spinoza’s nat u ral is tic nat u ral law was made by Sam uel
Pufendorf (1632-1694). As early as 1667 he had at tracted the at -
ten tion of the schol arly world with his small po lit i cal tract The
Cur rent State of the Ger man Em pire,2 which he pub lished un der
the pseud onym Severinus Mozambano. This work, pro ceed ing
from Bodin’s con cept of sov er eignty, re ferred to the Holy Ro -
man Em pire as an ir reg u lar amd mon strous body pol i tic on ac -
count of its di vided sov er eignty.3

Pufendorf gained great fame as a his to rian and states man.
The doc trine of rai son d’état, stripped of its de monic, amoral ten -
den cies, was ex pli cated in the above-men tioned book let as ra tio
sta tus, the doc trine of state in ter est. For Ger many he de fended a
cau tious pol icy of bal ance of power.

Much more ex ten sive was his treat ment of the doc trine of rai -
son d’état in his great his tor i cal work In tro duc tion to the His tory of
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the Prin ci pal King doms and States Cur rently Found in Eu rope,1 in
which he clas si fied state in ter ests into var i ous cat e go ries (imag -
ined and real, tem po rary and per ma nent). Quite in the spirit of
the times, he rec om mended as a guide line for rai son d’état a pol -
icy of bal ance of power be tween the Eu ro pean Pow ers. In this he 
fol lowed a purely causal method.

2.16 The deeper causes of the con stant con flict be tween
 ra tio nal ist nat u ral law and the prin ci ple of
 rai son d’état

Af ter the War of the Span ish Suc ces sion (1701-1714) the prin ci -
ple of rai son d’état op er ated in in ter na tional re la tions in a new
nat u ral-law garb. Men spoke of a “droit de convenance” (law of
con ve nience or ex pe di ency) by which they meant that the pub -
lic in ter est of Eu rope had to break with his tor i cal le git i macy.
When this prin ci ple was con ceived individualistically solely in
the in ter est of state ego ism it was called “droit de bienséance”
(law of de cency or pro pri ety). This prin ci ple of con ve nience was 
the o ret i cally de vel oped by Jean Rousset de Missy (1686-1762) in 
his work Pres ent In ter ests and Pre ten sions of the Pow ers of Eu rope832

and in his pe ri od i cal Mercure historique et politique. It was
Rousset who coined the term “droit de convenance”; the term
“droit de bienséance” oc curs al ready in a work by Ga briel Naudé
(1600-1653) en ti tled Po lit i cal Con sid er ations on Coups d’état.843 The 
whole the ory of rai son d’état con tin ued to have its schol arly de -
fend ers also af ter the rise of hu man is tic nat u ral law. How ever,
given the dom i nance of the nat u ral is tic idea of nat u ral law it
was not of fi cially ac knowl edged as a sci en tific the ory. Al -
though, as we saw, the prin ci ple of rai son d’état sur faced re peat -
edly in the of fi cial nat u ral-law sys tems them selves as a nec es -
sary, al most el e men tary re ac tion to ab stract math e mat i cal nat u -
ral law, threat en ing the en tire nat u ral law sys tem with dis so lu -
tion, yet the the o re ti cians of nat u ral law were still keen on sep a -
rat ing their view of the state from the the ory of rai son d’état. As
we shall see be low, the con stant con flict be tween ab stract nat u -
ral law and rai son d’état flowed from the fail ure to rec og nize the
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in di vid u al ity struc ture of the state in which his tor i cal power-
 of-the-sword and in ter nal com mu nal law can not be sep a rated.

Pufendorf’s the ory of nat u ral law is as ca su is tic as that of
Gro tius. He ex pounds it in his big work The Law of Na ture and
Na tions, and in his smaller tract The Whole Duty of Man and Cit i -
zen ac cord ing to Nat u ral Law.1 His the o ret i cal base was the math e -
mat i cal phi los o phy of Des cartes. He wanted to de duce nat u ral
law fol low ing the math e mat i cal method, start ing from ba sic
prop o si tions that are clear and dis tinct.

In con trast to the nat u ral is tic school of Hobbes and Spinoza,
Pufendorf in prin ci ple adopted (al beit with a not in sig nif i cant
mod i fi ca tion) the “ide al ist” stand point of Des cartes who had
pos ited an un bridge able gulf be tween body and mind. Like
Des cartes, Pufendorf starts from the re al ity of a sub stance that
has real ex is tence in de pend ent of our sense im pres sions. But
whereas Des cartes rec og nizes mind and body sep a rately as sub -
stances, Pufendorf holds that the spir i tual, in par tic u lar the
moral, sides of re al ity (entia moralia) are not sub stances in them -
selves but modes which ra tio nal crea tures add to nat u ral things
or psy chi cal move ments and which re strict or reg u late the free -
dom of hu man acts of the will. With that, Pufendorf ac knowl -
edges na ture as the nec es sary ba sis of the moral world.

Moral qual i ties bring about only a cer tain ad just ment in the
nat u ral psy chi cal world.2 Thus Pufendorf re jects the Ro man-
 Stoic def i ni tion of nat u ral law (“jus naturale est quod natura om nia 
animalia docuit”: nat u ral law is what na ture teaches all liv ing
things). This he does be cause he wants to dis tin guish clearly be -
tween an i mal in stinct and hu man rea son.

Pufendorf also dis tin guishes, un like Spinoza and Hobbes,
be tween ob li ga tion and nat u ral com pul sion, and he deems nat -
u ral power an in suf fi cient war rant for wield ing sov er eign au -
thor ity. Ac cord ing to Pufendorf there are two grounds that give
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rise to a moral duty (among which he in cludes le gal ob li ga -
tions): ei ther the per son who wants to sub ject an other to his will
must have done him a good turn, or the lat ter must have sub mit -
ted vol un tarily to the au thor ity of the for mer. As well,  Pufen -
dorf in ter prets the prin ci ple of ac count abil ity as al low ing for a
dis tinc tion be tween moral acts and psy chi cal events. He has
earned real merit for the doc trine of le gal im pu ta tion.

See ing as man’s nat u ral in cli na tions, how ever, cause him to
flout his du ties, there have to be nat u ral means of co er cion that
are stron ger than his af fects and keep him within the bounds of
his ob li ga tions. That is why Pufendorf con sid ers sanc tions a
nec es sary com po nent of ev ery law.

In his the ory of nat u ral law Pufendorf tries, in keep ing with
his more ide al ist point of de par ture, to evade the nat u ral is tic
view of Hobbes by ac knowl edg ing that there is al ready nat u ral
moral law even in the state of na ture. He be lieves he can sum -
ma rize this nat u ral moral law in these prin ci ples: “Do no wrong
to those who have not wronged you.” “Leave ev ery one in the
peace ful pos ses sion of what is his.” “Be care ful to live up to your 
con tracts.” “Be happy to ren der ser vice to an other so far as your
du ties to ward oth ers al low.”

Like Hobbes, Pufendorf holds that within the lim its of this
nat u ral moral law the in di vid ual has a right to all things, with
this re stric tion there fore that he must re spect some one else’s
goods. Pufendorf in sists on the va lid ity of this nat u ral law in the 
state of na ture be cause, un like Hobbes, he will not have the ab -
stract man in na ture gov erned solely by his af fects and pas sions, 
but places him too un der the rule of rea son. On the other hand,
he adopts Hobbes’ po si tion that with out co er cive force to hold
men in check, they are all too in clined to treat each other as en e -
mies. Hence the ba sic prin ci ple from which Pufendorf tries to
un fold his en tire nat u ral law me thod i cally is still more in har -
mony with the view of Hobbes than with that of Grotius.

What Pufendorf shares with Grotius is his start ing point in
the so cia ble na ture of man. How ever, he de duces the de mand of 
liv ing in com mu nity, again with Hobbes, from the self-cen tered
de sire for self-pres er va tion and on the other hand from the im -
pos si bil ity of ob tain ing on one’s own ev ery thing that a man’s
ex is tence re quires in ac cor dance with his na ture. At bot tom
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Pufendorf shares Hobbes’ pes si mis tic view of hu man na ture,
and in this re spect his views are in sharp con flict with the more
op ti mis tic view of Grotius. Thus the ba sic rule of his nat u ral law
be comes the same prin ci ple as in Hobbes, with this change, that
also in the state of na ture the above-men tioned nat u ral-law
prin ci ples con tinue to hold. This ba sic rule in Pufendorf is that
“ev ery one must be in clined, as much as de pends on him, to
main tain a peace able re la tion ship will all oth ers, in ac cor dance
with the na ture and pur pose of the en tire hu man race with out
ex cep tion.”

Pufendorf be lieves with Hobbes that if an in di vid ual, de spite 
ev ery ef fort on his part, does not suc ceed in main tain ing such a
peace able re la tion ship with oth ers, he may de fend him self ac -
cord ing to the de mands of the in stinct for self-pres er va tion
against his hos tile fel low-men with any means what so ever.

In con trast to Grotius, Pufendorf does not base the va lid ity of 
ra tio nal nat u ral law sim ply on the eter nal prin ci ples of rea son.
He bases it on the will of God. Nev er the less, prac ti cally speak -
ing he is even more ra tio nal is tic than Grotius. Rea son is ab so -
lutely ad e quate for Pufendorf to de duce nat u ral law more
geometrico, in de pend ently of any rev e la tion. The will of God cor -
re sponds com pletely with ra tio nal na ture. As is the case in his
pre cur sors, the nominalistic prin ci ple of the will per vades
Pufendorf’s pos i tive law en tirely. Pos i tive law de pends en tirely
upon the will of the sovdereign, who is not bound to the laws.

2.17 The three ba sic con tracts

To con ceive of civil so ci ety and of the state of na ture, Pufendorf
con structs not just, as in Hobbes, (1) a con tract among all in di -
vid u als, but in ad di tion (2) a de ci sion to es tab lish a form of gov -
ern ment, and (3) a gov er nance con tract which the sov er eign en -
ters into with the cit i zens and they with him.

Pufendorf’s nat u ral-law con cept of sov er eignty fol lows the
absolutistic lines of Bodin in the lat ter’s the ory of the dig nity
and in di vis i bil ity of sov er eignty and the el e va tion of the state
sov er eign above the pos i tive laws, even though he rec og nizes
with Grotius the pos si bil ity of con sti tu tional re stric tions on gov -
ern men tal sov er eignty.

If we now, fi nally, ex am ine how Pufendorf sees the nat u -
ral-law es sence of law, we find in him a most mud dled pic ture
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of what law is. With Grotius he sees the es sence of nat u ral law in 
those du ties and rights that are re quired for a peace able, ra tio -
nal so ci ety. But un like Grotius he has erased from it the bound -
aries be tween law and mo ral ity. As a re sult, it re mains an open
ques tion whether nat u ral law is also a jural bar rier for pos i tive
law, or only an eth i cal bar rier. He pre fers to dodge the ques tion
by as sum ing that nor mally pos i tive law will not be in con flict
with nat u ral law. Un like Grotius, Pufendorf views nat u ral law
merely as im per fect law which for its va lid ity as an im per a tive
force, as lex, nec es sar ily in vokes state com pul sion, the co er cive
sanc tion of the sov er eign. Thus for him the sov er eign has only
an “obligatio imperfecta” to ob serve the norms of nat u ral law. In
this way sub jec tive nat u ral right, also as a le gal bar rier, be comes 
for pos i tive law no more than an “im per fect law.”

In all this Pufendorf closely ap prox i mates Hobbes, al though
he ve he mently op poses the idea of a normless state of na ture.
Hobbes, it is true, with out hes i ta tion abol ished all nat u ral-law
sub jec tive right vis-B-vis the state, but Pufendorf’s con struc tion, 
for all prac ti cal pur poses, is not far re moved from it. That he still 
talks of nat u ral law as an im per fect law can only be ex plained
from the cir cum stance that his nat u ral law lacks any bound aries 
be tween the jural and the eth i cal. This whole de vel op ment at
the ex pense of the strictly jural char ac ter of nat u ral law is re -
lated to the rise of the sov er eignty con cept of state ab so lut ism
(Bodin, Hobbes). The con struc tion of pos i tive law from the iso -
lated, formalistically con ceived nat u ral-law prin ci ple of pacta
sunt servanda re mains the axe at the root of the whole ra tio nal
the ory of nat u ral law! It leads the the ory into the di lemma, ei -
ther to sac ri fice ma te rial nat u ral law qua law to gov ern men tal
ar bi trari ness (as in Hobbes and Grotius), or fac tu ally to re tire
pos i tive law in the face of a mi nutely elab o rated code of nat u ral
law. This last road is taken by the school of Wolff and Nettel -
bladt, to be dis cussed be low.

In spite of the fact that Pufendorf traces nat u ral law back to
the so cia ble na ture of man, he nev er the less di vides his nat u -
ral-law rules into du ties to ward one self and du ties to ward oth -
ers. In the first cat e gory of du ties, which in clude re li gious and
eth i cal ob li ga tions, the so cial el e ment is al to gether elim i nated.
But also in the sec ond catergory, eth i cal du ties (the du ties of hu -
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man ity) func tion along side jural ones. The du ties to ward oth ers
are said to arise from man’s so cial ob li ga tions which are based
ei ther di rectly upon the Di vine will or upon hu man in sti tu tion
(ab so lute and hy po thet i cal du ties). The hy po thet i cal du ties are
grounded in hy po thet i cal nat u ral law (prop erty, gov ern ment,
etc.), which is in deed grounded in the so cia ble na ture of man
yet still re quires a tacit con tract (cf. Grotius above).

The first of the ab so lute so cial ob li ga tions is:
“No one should harm an other and ev ery one ought to com pen -
sate for any dam age done.”
The sec ond: “Ev ery one ought to re spect and treat his fel -
low-man as some one who is by na ture equal.”
The third: “Ev ery one ought to live so cia bly with oth ers.”
The fourth: “He who lets an other help him should re pay him.”
The fifth: “No one should ar ro gate to him self spe cial rights, but
each should ac knowl edge that the other has equal rights.”
The sixth: “Ev ery one ought to seek the wel fare of his neigh bor.”

As you can see, the bound aries be tween nat u ral law and mo ral -
ity are blot ted out. The el e ment of co er cion in Pufendorf is
merely an in dis pens able el e ment of the pos i tive laws of the
state. His con cept of nat u ral law is also de fi cient in that it is not
re stricted to peo ple’s ex ter nal re la tions.

Pos i tive law, in so far as it does not sanc tion nat u ral- law du -
ties, rests purely upon the will of the sov er eign to whom the cit i -
zens have con trac tu ally sub mit ted them selves. Thus it has as lit -
tle ma te rial es sence in Pufendorf as in his pre de ces sors. It is
merely marked off for mally as the co er cive will of the gov ern -
ment and grounded in pacta sunt servanda. Pufendorf con tin ues
to main tain the dualistic con struc tion be tween pos i tive law and
nat u ral law that we en coun tered al ready in Grotius, al though
he ac knowl edges that the civil laws con tain a good deal of nat u -
ral law, so that it can not re ally be called pos i tive law. Nat u ral
law func tions for Pufendorf, as it did for Grotius, (1) to sup ple -
ment gaps in pos i tive law; (2) to hem in the ar bi trari ness of the
sov er eign; and 3) to reg u late jural re la tions be tween those who
do not fall un der a pos i tive le gal or der.

The law of na tions, which Grotius had made into an in de -
pend ent sys tem of pos i tive law (i.e., aris ing from trea ties or cus -
tom), in Pufendorf is de prived again of its in de pend ent char ac -
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ter and de rived en tirely from the gen eral prin ci ple of nat u ral
law. Thus Pufendorf does not, un like Grotius, know a pos i tive
law of na tions but only a nat u ral law be tween states. States, he
writes, are with out a sov er eign gov ern ment above them, hence
ex ist in a state of na ture.

In view of Pufendorf’s semi-mor al is tic view of nat u ral law, it
is highly doubt ful whether his in ter na tional law is of a ju rid i cal
na ture. In the end, nat u ral law, also in Pufendorf, proves not to
be a bar rier to rai son d’état (which is ac tu ally the only cri te rion
for pub lic law in hu man ist nat u ral law). The sov er eign is
obliged to ob serve any trea ties with other states, ac cord ing to
Pufendorf, only to the ex tent that they do not come into con flict
with the in ter est of his peo ple.

Nor, as we saw, is Pufendorf that far re moved from Hobbes,
de spite his in sis tence that nat u ral law is oblig a tory also in the
state of na ture, be cause he does not deem the nat u ral-law du ties 
strong enough in them selves to get peo ple to ob serve them, but
con sid ers rather the co er cive power of the state in dis pens able
for that. It is not with out jus tice that Meinecke too puts
Pufendorf and Hobbes on the same line,1 al though it must not
be for got ten that  Pufendorf did not lapse into the nat u ral ism of
Hobbes.

2.18 The con cept of law in the nat u ral-law the ory of 
Thomasius. The dis tinc tion be tween jus tice 
and mo ral ity. The in flu ence of Locke

Nat u ral law ac quired an even stron ger logicistic stamp than
with his pre de ces sors in the writ ings of Chris tian Thomasius
(1655-1728).

Thomasius was not a uni ver sal scholar like Hobbes, Spinoza
and Leibniz. He was rather an eclec tic popularizer of com mon
sense. His re lent less sep a ra tion of nat u ral light and rev e la tion,
and his com bat ive, ve he ment op po si tion to be lief in au thor ity
and ec cle si as ti cal in tol er ance made him one of the most in flu en -
tial “en light ened” fig ures of the Ger man peo ple. Sci ence and
schol ar ship are of value only to the ex tent that they en lighten
peo ple and so serve the prac ti cal goals of life.
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The fact that Thomasius lec tured in Ger man and was the first 
to pub lish a jour nal in that lan guage gave him great in flu ence
among the un let tered. His early work about big amy al ready
gained him the en mity of or tho doxy be cause he dared de fend
the prop o si tion that mo nog amy could not be based on nat u ral
law but only on a re vealed pos i tive law of God or on pos i tive
hu man leg is la tion.

In his In sti tutes of Di vine Ju ris pru dence1 Thomasius showed
him self time and again to be de pend ent upon Pufendorf and to
fol low him in tak ing the so cia ble na ture of man as the point of
de par ture for his views of nat u ral law, al though he tied the ju -
rid i cal va lid ity of nat u ral law, even more strongly than Pufen -
dorf did, to the state. In this view he too con fused jus tice and
mo ral ity. His con tract the ory is en tirely iden ti cal to Pufendorf’s. 
How ever, in his Foun da tions of the Law of Na ture and Na tions De -
duced from Com mon Sense2 he con sciously broke with Pufendorf
and re jected the so cia bil ity prin ci ple as the point of de par ture,
since he felt its con tent was not clear or self-ev i dent. This turn -
about in his view of nat u ral law was es pe cially in flu enced by
the Eng lish En light en ment. The in di vid u al is tic, util i tar ian tex -
ture of Locke’s moral phi los o phy be gan to take hold of him.
Thomasius ra tio nal ized the last non-ra tio nal nat u ral-law prin ci -
ple, man’s so cial in cli na tion, in a util i tar ian sense. He now be -
lieved that the state of na ture was nei ther a con di tion of peace
nor a con di tion of war of all against all, but a mix ture of both.
Nev er the less, peo ple in the state of na ture tend mostly to ward
war (there is no free dom of the will).

Thomasius next dis tin guished be tween nat u ral law in a
broad and in a nar row sense. In a broad sense nat u ral law co in -
cides with moral phi los o phy and com prises three dif fer ent
prin ci ples that can not be sub or di nated one to an other: the vir tu -
ous (honestum), the proper (de co rum), and the just (justum). The
first is the ba sic prin ci ple of eth ics in the nar row sense of the
word; the sec ond, that of pol i tics; the third, that of the law of na -
ture and na tions.

The ba sic prin ci ple of nat u ral law in the broad sense, from
which all prin ci ples of honestum, de co rum and justum are to be
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de rived and which is grounded solely and ex clu sively in the
nat u ral rea son, reads as fol lows: “One must do what makes hu -
man life long and happy, and omit what makes it un happy,
what pro motes death” (Fundamenta 6.21). Thus he makes a
eudaimonist prin ci ple, the in di vid ual pur suit of hap pi ness, the
foun da tion of all eth ics and of his doc trine of nat u ral law. It in -
di cates Thomasius’ fun da men tal de pend ence on John Locke,
whose sen su al ist nomi nal ism he ac cepts on prin ci ple.

The ba sic prin ci ple of nat u ral law is the gen eral norm of all
acts. It is in agree ment with com mon sense be cause it sat is fies
three re quire ments:

1. It is true be cause all peo ple love a long and happy life.

2. It is clear be cause the con nec tion of sub ject and pred i cate is
un der stood by all, even by the ig no rant and the fool ish,
since all peo ple want to live a long and happy life.

3. It is ad e quate be cause it cov ers ev ery moral com mand ment
and at the same time pro vides the key to dis tin guish the
prin ci ples of the just, the vir tu ous and the proper.

The con tent of the prin ci ple of the vir tu ous is: 
“What you would have oth ers do to you, do that to your self.”
The con tent of the prin ci ple of the proper is: “What you would
have oth ers do to you, do that also to them.” The con tent of the
prin ci ple of the just is: “What you would not have oth ers do to
you, do not do that to oth ers.”

These prin ci ples, as you can see, are ut terly formalistic, and in
an eth i cal sense they are tau to log i cal. The prin ci ples of the just
and the proper pro mote the happy life by main tain ing ex ter nal
peace, and the prin ci ple of the vir tu ous pro motes the in ner
peace of the soul. The first two im pose only ex ter nal du ties; the
prin ci ple of eth ics, on the other hand, im poses in ter nal ob li ga -
tions.

The law must con stantly be en forced by co er cion and is
there fore dis tin guished from eth ics —:

1. by its prin ci ple – justum

2. by its goal or end – main tain ing the ex ter nal peace

by de lim it ing the in di vid ual’s

   ex ter nal spheres of free dom
212



3. by its for mally

bind ing char ac ter – it cre ates only du ties for ex ter nal

ac tion

4. by its sanc tion –  it is main tained by state co er cion.

Thanks to Thomasius, the dis tinc tion of law and mo ral ity as a
con se quence of the co er cive and ex ter nal char ac ter of law has
be come com mon coin. It is typ i cal of the in creas ingly more rad i -
cal logicistic ten dency of hu man ist nat u ral-law the ory that
Thomasius thinks he can de duce the ba sic prin ci ple of nat u ral
law from the log i cal principium exclusi tertii,1 in the same way as
he re places out right Grotius’ for mula “Homo est an i mal sociale”
with that other for mula “Homo est an i mal ra tio nale.” Whereas in
his Institutiones he still rec og nized nat u ral law as real law and as
obligatio externa, a jural bound ary of pos i tive law, in Fundamenta
he con strues nat u ral law as no more than obligatio interna of the
sov er eign. In other words, it no lon ger is law but only cre ates
moral ob li ga tions. Ac cord ing to his law-con cept, af ter all, the ex ter -
nal co er cive char ac ter be longs to the es sence of law, in dis tinc -
tion from mo ral ity. At the same time the iso lat ing sep a ra tion be -
tween law and mo ral ity in Thomasius has to tally dis rupted the
law-idea as well. This was not quite the case in Grotius, who still
rec og nized moral du ties, though un clearly, as im per fect le gal
du ties. Thomasius’ phi los o phy of law has in fact be come a “gen -
eral the ory of law” and Hobbes laid the foun da tions for that.
That said, it needs to be re mem bered that Thomasius with his
sharp sep a ra tion of mo ral ity and law was chiefly led by po lit i cal 
con sid er ations. He wanted to keep all state co er cion far re -
moved from in ter nal moral things and par tic u larly from faith
and sci ence. Tol er ance in re li gious mat ters was his po lit i cal
shib bo leth. He en thu si as ti cally took the side of the Pietists who
were threat ened with pros e cu tion by or tho dox Lu theran gov -
ern ments, and he de serves much credit for com bat ing tor ture
and witch tri als. For Thomasius, the only pur pose of the state is
to im pose law as ex ter nal de mar ca tion of in di vid ual spheres of
free dom and to that ex tent he may be counted among the ad her -
ents of the clas sic nat u ral-law idea of the con sti tu tional state un -
der the rule of law, which we shall dis cuss be low and which must
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be dis tin guished sharply from the state ab so lut ism of Hobbes
who sur ren dered even wor ship to the Le vi a than.

The only prob lem is that the law-con cept in the thought of
Thomasius, given its nomi nal ist roots, knows no ju rid i cal bound -
aries for state ar bi trari ness and dis solves it self in the well-
 known in ter nal antinomies of the hu man ist view of nat u ral law. 
His idea of the con sti tu tional state – the “just state” – re mains a
ques tion of eth ics and pol i tics, a ques tion of a de sir able state,
not of the jural na ture of the state.

The school of Thomasius, to the best known ad her ents of
which may be counted Gundling, Gerhard and Fleischer, dom i -
nated the hu man ist the o ries of nat u ral law for a long time.

In re view ing the de vel op ment of the nat u ral-law con cept of
law from Grotius over Hobbes, Spinoza and Pufendorf to
Thomasius, it strikes us that the view of Hobbes tri umphed
across the board, at least in prin ci ple. Thomasius con ceives of
the state of na ture as a chaos, which in no way could be foun da -
tional or bind ing for the norms of nat u ral law. For him, the ul ti -
mate ground for the bind ing na ture of ev ery pos si ble le gal ob li -
ga tion is the power of the gov ern ment. When ever the gov ern -
ment leaves room for lib erty, sub jec tive rights arise; when ever it 
wants to cur tail this lib erty it makes laws and with that cre ates
le gal ob li ga tions. This is pre cisely Hobbes’ view, who in ra tio -
nal is tic fash ion makes sub jec tive right into a de pend ent re flec -
tion of the law. In Thomasius, law be comes an ob jec tive or der of
the state that peo ple need lest they fall back into the cha otic state 
of na ture. For him, as for Hobbes but not Grotius, the co er cive
el e ment is the nat u ral-law hall mark of law. Hence the im pos si -
bil ity of a jural nat u ral law prior to state hood. In this, Thomasius 
merely draws the con clu sion of Pufendorf’s ten ta tive am big u -
ous stand point.

2.19 The re ac tion to trends to ward state ab so lut ism in
hu man ist the o ries of nat u ral law. The the ory of
pre-state, in nate sub jec tive rights. Locke and the
con sti tu tional school. The idea of the rule of law.
Crit i cism of so-called “ab so lute” sub jec tive rights

A strong re ac tion arose, no ta bly in Eng land, against the trend
to ward state ab so lut ism which was caus ing the nomi nalistic
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con struc tion of con tract to lead to a ju rid i cally bound less con -
cept of sov er eignty. This re ac tion cham pi oned a sub jec tive nat -
u ral right that is born with the in di vid ual, or a pre-state in nate
sub jec tive nat u ral right that may not be ju rid i cally vi o lated by
ar bi trary gov ern ment ac tions. It was in this school that the doc -
trine of the rights of man and cit i zen was worked out. The doc trine
would be cod i fied in laws in the Amer i can Rev o lu tion and the
French Rev o lu tion, and in the rev o lu tion ary and post-rev o lu -
tion ary con sti tu tions it passed into the form of “fun da men tal
hu man rights.”

The doc trine of in nate rights, as an in di vid u al is tic-ra tio nal is -
tic con cep tion, ac quired a strong meta phys i cal-nomi nalistic
stamp, pro ceed ing as it did from the absolutized in di vid ual
with his ab so lute sub jec tive rights. Con sis tently thought
through, the the ory could not but make ev ery law-con cept im -
pos si ble. Af ter all, the re trib u tive mean ing of the jural sphere, as 
we shall an a lyze later, is ir rec on cil able with the idea of ab so lute
rights of the in di vid ual, since the very es sence of sub jec tive
right con sists in sub jec tive le gal re la tion ships that bring le gal sub -
jects to gether in the sense of ret ri bu tion.911 Ev ery no tion of an
“ab so lute” sub jec tive right places the pu ta tive ab so lute in di vid -
ual with his “ab so lute right” out side le gal re la tions and the le -
gal com mu nity, i.e., out side the jural sphere it self, and there fore
as a the ory of law it dis solves it self in in ter nal con tra dic tions.

This whole school of hu man ist nat u ral-law doc trine re ceived
a tre men dous stim u lus from the util i tar ian nat u ral-law the ory
of the Eng lish phi los o pher John Locke (1632-1704).

2.20 Locke’s sig nif i cance as phi los o pher and states man

In the field of gen eral phi los o phy Locke is the founder of what is 
called the em pir i cal or psy cho-ge netic cri tique of knowl edge.
He de vel oped this ex ten sively in his main work An Es say con -
cern ing Hu man Un der stand ing (1690). The main thought of this
epis te mol ogy, which would later be car ried ad ab sur dum in Da -
vid Hume’s skep ti cism and be come one of the mo tifs in the cri -
tique of knowl edge of Im man uel Kant, is that our knowl edge is
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1 [The reader is re minded that in Dooyeweerd “ret ri bu tion” does not stand
for pun ish ment pure and sim ple but in most in stances re fers to the core of
the jural di men sion of life, not just when still in a “closed,” prim i tive state
in an un dif fer en ti ated so ci ety, but equally when it is “opened” or “deep -
ened” by moral con sid er ations; see the dis cus sion in In tro duc tion, pp. 8-10.]



lim ited to ex ter nal psy chi cal sen sa tion and in ter nal “reflexion”1

and there fore can not yield ad e quate knowl edge of meta phys i -
cal sub stances.

On this ba sis Locke com bated Des cartes’ doc trine of in nate
ideas. In em pir i cist fash ion, Locke taught that “nihil est in
intellectu quod non [antea] fuerit in sensu”: there is noth ing in the
mind that was not first in the senses. Thus along a com pletely
nominalistic line Locke re stricts truth to log i cal-math e mat i cal
in sight into the re la tions of sub jec tive psy chi cal ideas among
each other. In this he car ries for ward the tra di tion of the hu man -
ist sci ence ideal in the math e mat i cal-psychologistic school. In
theo log i cal re spects he was the real syn the sis theo lo gian of the
En light en ment who wanted to dem on strate the agree ment of
the Chris tian faith with math e mat i cal rea son, or, better put,
who killed Chris tian doc trine ra tio nal is ti cally. In po lit i cal re -
spects he is the founder of the lib eral-con sti tu tional the ory by
which he wanted to jus tify the po lit i cal sys tem in tro duced in
Eng land by Wil liam III. Locke fa vored a com plete sep a ra tion of
church and state. For the North Amer i can col ony of the Car o li -
nas he drafted a con sti tu tion, in force un til 1693, which con -
tained the clause that re li gion and wor ship were not af fairs of
the state. 

Locke is also the in tel lec tual fa ther for mod ern times of the
the ory of the sep a ra tion of powers2 which would later in spire
Montesquieu to for mu late his doc trine of the trias politica as well 
as the doc trine of the pre rog a tives of the Crown as ex ec u tive
power, that is to say, of the rights of gov ern ment which the leg -
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1 Ex ter nal psy chi cal sen sa tion is noth ing other than the ob jec tive di rec tion in 
the psy chi cal func tion which, as we know from the In tro duc tion, can only be 
re al ized by the psy chi cal sub ject func tion. Only pre-psy chi cal sub ject func -
tions can be psy chi cally objectified, but these are un known to Locke, given
his psychologistic stand point. Hence the whole dis tinc tion be tween psy -
chi cal sub ject and ob ject func tions be comes a prob lem in his phi los o phy.
See In tro duc tion, Part 3.

2 Locke dis tin guishes the leg is la tive and the ex ec u tive power. He does not
know a ju di cial power next to these two, but he does have a so-called
“federative power,” a branch of gov ern ment that looks af ter for eign re la -
tions.



is la tive power has left to the dis cre tion of the ex ec u tive power
and has there fore with drawn from its own scru tiny.1

Locke de vel oped nei ther a sys tem atic eth ics nor a sys tem atic
the ory of nat u ral law. In psychologistic fash ion he wanted to
found eth ics on re search into the mech a nism of psy chi cal af fect
and ef forts of the will. And in a util i tar ian vein he made the pur -
suit of hap pi ness the high est moral prin ci ple.

2.21 Locke’s the ory of nat u ral law

Locke’s nat u ral-law the ory, ex pounded in his Two Trea tises of
Gov ern ment (1690), be came “ep och-mak ing” through the doc -
trine of in nate, sub jec tive, pre-state nat u ral rights.

Grotius had pro ceeded from the pre vail ing view of a com -
mu nity of goods in the state of na ture and there fore had an -
chored pri vate prop erty in the so cial com pact, count ing it
among hy po thet i cal nat u ral law, not valid un til a state is
founded. Even Thomas Aqui nas had not sub sumed the right of
pri vate prop erty un der ab so lute nat u ral law.  Locke, how ever,
teaches that while landed prop erty was orig i nally held in com -
mon in the state of na ture, it is an ab so lute right of the in di vid -
ual per son, through oc cu py ing and work ing the land, to set
aside for him self a piece of pri vate prop erty from this com mu -
nal prop erty.

In this way the right to pri vate prop erty be comes an ab so lute
pre-state nat u ral right. In typ i cal lib eral fash ion Locke teaches
that the whole pur pose of the state is sim ply to pro vide le gal
pro tec tion of pri vate prop erty and the in di vid ual’s nat u ral lib -
erty (the ideal of the later Man ches ter school that was also de -
fended by Kant and Von Humboldt). Ac cord ing to Locke, the
free dom of the per son al ity is an in alien able sub jec tive right.
Again we see a fun da men tal dif fer ence with the nat u ral-law
the o ries of Grotius, Hobbes, Pufendorf, etc. Grotius, for ex am -
ple, (in flu enced by Bodin’s con cept of sov er eignty!) drew the
con clu sion from his con tract prin ci ple that in di vid u als as well
as na tions can sur ren der their nat u ral free dom in its en tirety.

And so a new turn was taken by the hu man ist doc trine of
nat u ral law, one that di rected the main em pha sis to the pre-state 
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1 Mean while we do know that al ready in the Late Mid dle Ages Marsilius of
Padua made a strict sep a ra tion be tween the leg is la tive and the ex ec u tive
power.



sub jec tive rights and si mul ta neously laid the foun da tion for the
idea of the con sti tu tional state or rule of law in its first nat u -
ral-law con cep tion, in which the goal of state ac tion is lim ited to
the pro tec tion of sub jec tive pri vate rights, individualistically
un der stood. Since Adam Smith, this idea of the con sti tu tional
state is also em braced by the in di vid u al ism of the clas si cal
school of eco nom ics.

In old nominalistic fash ion Locke con strues the state out of a
so cial con tract be tween the nat u rally free and equal cit i zens and 
bases the in sti tu tion of gov ern ment on the ma jor ity prin ci ple. In
line with the Brit ish par lia men tary sys tem, the peo ple be come
the true bearer of sov er eignty and there fore the ac tual leg is la tor. 
The peo ple is the sole judge of the ex ec u tive power and may at
any time change the con sti tu tion, the fun da men tal law of the
state. In so do ing, Locke op poses the oli gar chic sov er eignty de -
duced un der Bodin’s in flu ence from the con tract the ory by
Hobbes, Pufendorf and Thomasius (and re ally also by Grotius),
to re place it with the prin ci ple of pop u lar sov er eignty that had al -
ready been worked out by Marsilius of Padua.

The state of na ture is con ceived in Locke, no more than in
Grotius, as lack ing all rights. Rather, it is viewed as gov erned by 
a ra tio nal law of na ture. This law, given that all in di vid u als are
free and equal, for bids any one to in fringe the life, lib erty and
prop erty of oth ers; and when these norms are trans gressed this
law au tho rizes any one to ex e cute pun ish ment as a form of pri -
vate jus tice.

In the so cial con tract the in di vid u als have not sur ren dered
all their rights to the gov ern ment that was in sti tuted by ma jor ity 
de ci sion, but only the right to try cases and the au thor ity to ap -
ply sanc tions. They use the rights they re serve to them selves in
or der to pro tect their in nate rights. The fun da men tal right to
life, lib erty and prop erty are in alien able and can not be sur ren -
dered.

It is ab surd to think that a “ra tio nal crea ture” would have
sur ren dered more of “equal ity, lib erty and ex ec u tive power” of
the state of na ture than is re quired by the end of the state “the
better to pre serve [for] him self his lib erty and prop erty.”1 So ci -
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Rights of the Com mon wealth of Virgiania on 12 June 1776. The old est doc -



ety’s power, says Locke, ex tends no far ther than this end,1 an
end which he then pro ceeds to iden tify with “the com mon
good” (a dan ger ous move, given his nat u ral-law start ing point).

The re la tion ship be tween nat u ral law and pos i tive law in
Locke is there fore this, that pos i tive law of fers only state pro tec -
tion and state sanc tions to the in alien able sub jec tive nat u ral
rights. Here, the prin ci ple of pacta sunt servanda, on which he too
bases the va lid ity of pos i tive laws, is no lon ger de struc tive for
ma te rial nat u ral law, be cause it is no lon ger un der stood ab -
stractly but has been given a lim ited te le o log i cal con tent.

In the mean time, how ever, this sub jec tive nat u ral-law con -
cept of law gets en tan gled in other in ter nal con tra dic tions. Af ter 
all, if sub jec tive nat u ral rights to life, prop erty (from eco nomic
ac tiv ity), and lib erty (pro tected by nat u ral-law co er cion) are ab -
so lute and in alien able, how then can one ar rive at a pos i tive le -
gal or der that is to put an end to that ab so lute ness?

We al ready pointed out that the ab so lute in ter pre ta tion of
sub jec tive rights places the absolutized in di vid ual out side the
le gal com mu nity and le gal so ci ety. There is no get ting around it: 
a sub jec tive right is a re trib u tive good that is the re sul tant of an
in fi nite num ber of le gal re la tion ships in volv ing the le gal sub ject 
(as well as the mem ber of a com mu nal and a co or di nate re la -
tion ship).

Locke’s subjectivistic doc trine of nat u ral law there fore evap -
o rates as soon as state and pos i tive law are erected on the ba sis
of nat u ral law. On the one hand, with its ab stract, in di vid u al is -
tic idea of the con sti tu tional state his doc trine elim i nates the
state’s foun da tion in his tor i cal power (which was at least still
main tained in the absolutistic nat u ral-law the o ries from Hobbes 
to Thomasius with their con cept of sov er eignty in spired by the
the ory of rai son d’état). As a con se quence, his doc trine can not ar -
rive at a gen u ine con cept of the state. On the other hand, the mo -
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u ment of its kind, its first ar ti cle reads: “All men are by na ture equally free
and in de pend ent, and have cer tain in her ent rights, of which, when  they
en ter a state of so ci ety, they can not, by any com pact, de prive or di vest their
pos ter ity; namely, the en joy ment of life and lib erty, with the means of ac -
quir ing and pos sess ing prop erty, and pur su ing and ob tain ing hap pi ness
and safety.”

1 Two Trea tises of Gov ern ment, II, § 131.



ment rai son d’état un avoid ably re-en ters Locke’s dis cus sions, he
co mes to make a state ment that threat ens to tor pedo his en tire
nat u ral-law con cept of law: “Salus po puli suprema lex,” he writes, 
“is cer tainly so just and fun da men tal a rule that he who sin -
cerely fol lows it can not dan ger ously err.”1

Hu man ist nat u ral law, as a re sult of its nominalistic root that
lev els all struc tural dif fer ences, con tains the fol low ing di lemma: 
ei ther sur ren der ma te rial nat u ral law to the ab so lute state’s
power of will (the Le vi a than that swal lows all nat u ral law); or
rob of their con tent both the con cept of state and the con cept of
pos i tive law. In the nat u ral-law the o ries that elab o rate on
Locke’s mo tif of in alien able ab so lute in nate rights we do in fact
meet with ef forts to de velop nat u ral law in such de tail that there 
is re ally no room or con tent left for pos i tive law. Locke’s nat u -
ral-law the ory re mained too sche matic for him to draw the con -
se quences of his start ing point.

It was in par tic u lar the school of Chris tian Wolff, Gottfried
Achenwall and Dan iel Nettelbladt that based it self on the doc -
trine of in nate rights and ex tended nat u ral law into such a ful -
some ca su istry that it be came a com plete sup ple ment to the or -
der of pos i tive laws. Wolff es pe cially of ten flouted good taste
(e.g., dis cuss ing in all se ri ous ness how many horses a cit i zen of
sub stance could own jure naturali.)

Char ac ter is tic in this re spect, for ex am ple, is Nettelbladt’s
sys tem of “nat u ral-law feu dal law (!), which for that mat ter re -
sem bles the “pos i tive sys tem of feu dal law” like two peas in a
pod.

2.22 The con cept of nat u ral law in Chris tian Wolff 
and his dis ci ples. The in flu ence of Leibniz. 
Law as lex permissiva

Chris tian Wolff (1679-1754), born in Breslau and in his later
years pro fes sor in Halle, was a stu dent and su per fi cial
popularizer of Leibniz’ phi los o phy, and at the same time a typ i -
cal rep re sen ta tive of the Ger man En light en ment with its brand
of arid logic.

Wolff bor rowed from Leibniz’s monadology (see above,
Chap. 1, § 1.8, page 6) its meta phys i cal in di vid u al ism, which is
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but a symp tom in the En light en ment age of the ra tio nal iza tion
of in di vid u al ity by way of in fin i tes i mal calculus1 dis cov ered by
Leibniz. (In ci den tally, Wolff ex cised the very heart of Leibniz’s
monadology, namely the doc trine of the con scious state of all
mo nads and the re lated cosmonomic idea of the har mo nia praes -
tabilita in its tenor of en com pass ing the en tire cos mos.)

Wolff is a logicist who is barely con scious any more of the
quin tes sence of the as sumed cre ativ ity of the hu man ist sci ence
ideal, since for him the en tire cos mos is the sum to tal of nec es -
sary truths and man i fests it self in lo gos. His phi los o phy is re ally
noth ing more than an ars demonstrandi, a log i cal doc trine of ev i -
dence which as sumes log i cal truth as a given2 and be lieves it can 
de duce all nec es sary a pri ori truth from the log i cal principium
contradictionis, in clud ing the norms of nat u ral law. He worked
out his sys tem of nat u ral law in his ex ten sive work The Law of
Na ture Treated Ac cord ing to the Sci en tific Method and in his
smaller work In sti tutes of the Law of Na ture and Na tions,3 writ ten
en tirely in the form of log i cal syl lo gisms. The first work es pe -
cially tes ti fies to ex ten sive knowl edge of the field of law and in
many places sound jural in tu ition.

Leibniz, in sharp con trast to his fore run ners (among whom
he par tic u larly com bated Pufendorf) had sought the foun da tion 
for nat u ral law in moral love. He re sisted above all Pufendorf’s
nominalistic ground ing of law in the will, pre fer ring to have law 
orig i nate as to con tent from his meta phys i cal ra tio nal or der. Ac -
cord ing to him, law in no way con cerns only ex ter nal re la tions,
but rather is grounded in love, the love that feels the need to ac -
knowl edge the pur suit of hap pi ness and per fec tion in oth ers in
the same way as its own search for hap pi ness.

How ever, in the fash ion of his ra tio nal is tic-math e mat i cal
cosmonomic idea of har mo nia praestabilita, the striv ing af ter
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1 Un der the in flu ence of Des cartes, who did not yet pos sess the meth od olog -
i cal means to “arithmetize” space, math e mat i cal in di vid u al ism leads to a
uni ver sal ism that ab sorbs all in di vid u al ity. Leibniz, how ever, arithme -
tized space. This was the sig nal for a new rei fi ca tion of in di vid u al ity.

2 This ex plains why in Wolff the dis tinc tion be tween inventio and
demonstratio, well known since Pe ter Ramus, has faded sig nif i cantly.

3 Chris tian Wolff, Jus naturae methodo scientifica pertractatum, 8 vols. (Frank -
furt and Leip zig, 1740-1748); idem, Institutiones iuris naturae et gentium
(Halle, 1754).



moral per fec tion dis solves in Leibniz in hav ing rea son en light -
ened through the ac qui si tion of clear, math e mat i cal con cepts.
The more en light ened one’s rea son is, the more does love turns
the well-be ing of the other in di vid u als into the con tent of one’s
own pur suit of per fec tion. For in its ideas ev ery monad is a mir -
ror of the uni verse. The clearer the con cepts, the more will the
spirit-monad re al ize that the well-be ing of oth ers is its own
well-be ing. In this way love as the root of nat u ral law is ra tio nal -
ized in Leibniz.

This love man i fests it self neg a tively in re frain ing from at -
tacks on the good of an other (law in the strict sense, main tained
by co er cion) and pos i tively partly in the pro mo tion of the wel -
fare of so ci ety (eq uity), partly and es pe cially in the rea son able
dis tri bu tion of goods ac cord ing to the de gree of per fec tion and
the merit of in di vid u als (ju sti tia distributiva).

Sur pass ing all three is hon est pi ety, which from know ing the
ra tio nal world-or der wants to reg u late the whole of life ac cord -
ing to the con scious har mony of all re la tion ships.

Wolff is fun da men tally de pend ent upon Leibniz, also in his
eth ics and his doc trine of nat u ral law, al though here too he ap -
plies a shal low ver sion of his teacher’s views. He lo cates the ba -
sic prin ci ple of the moral life in the pur suit of per fec tion, which
con sists in let ting one’s acts be guided only by clear, ra tio nal
con cepts and to en lighten one’s mind by de fin ing one’s ideas
clearly and log i cally. Thus Wolff also de duces his nat u ral law
from moral per fec tion in this sense. In so do ing he raises
nominalistic in di vid u al ism to the nth de gree be cause he makes
the per fec tion of the in di vid ual the sole ground for the state and
all so ci etal reg u la tions. In this re spect Wolff en ters the frame -
work of the in di vid u al is tic nat u ral-law doc trine of Locke.

As in Leibniz, so in Wolff, this ba sic prin ci ple of nat u ral law
oblit er ates the bound ary be tween mo ral ity and jus tice. Yet in
his con cept of nat u ral law he still at tempts to de mar cate law
from mo ral ity by look ing for the nat u ral-law hall mark of mo ral -
ity in the per mis sive na ture of law. While mo ral ity ex presses it -
self only in leges praeceptivae and prohibitivae, in laws that pre -
scribe and pro hibit, the es sence of law con sists in this, that it
man i fests it self in the form of leges permissivae, per mis sive laws
(Jus naturae 1.55). Ev ery body senses, how ever, that this for mal
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de mar ca tion does not pre vent that ma te rial (con tent-wise) nat -
u ral law co in cides in Wolff with mo ral ity. The prin ci ple of
moral ob li ga tion con sists for him in the com mand ment to work
on one’s self-per fec tion: per fec tion is the only source of hap pi -
ness. And mo ral ity de mands pro mot ing moral per fec tion not
only of one self, but also of oth ers. How ever, what is a duty is
also a right: ev ery in di vid ual has the right to ask of ev ery body
else that this right be re spected (ibid. 1.608-622). Thus, as there
are gen eral moral du ties, for that rea son there are also in nate
and in alien able hu man rights (ibid. 1.64) and with re spect to
those rights all men are orig i nally equal (ibid. 89-110).

The duty pre sup poses a com mand ment; it re sults in a right
and per mis sion. Thus the con tent of Wolff’s nat u ral-law con -
cept of law is looked for in Lockean fash ion en tirely in the in nate 
ab so lute hu man right which dis tin guishes it self for mally from
mo ral ity only as the per mis sion from the im per a tive.1 Ac tu ally,
right and mo ral ity be come two sides of the same thing, for in
Wolff permissio in the fi nal anal y sis is, ra tio nal is ti cally, merely
the re flec tion of the moral im per a tive. In this re spect Wolff may
be called the fa ther of mod ern im per a tive the ory which makes
sub jec tive right a re flec tion of duty. This en tire view of right as
re flec tion of a moral duty took on flesh and blood, as it were, in
the en light ened des po tism of Fred er ick the Great. Ev ery body
may de mand of the oth ers that they con trib ute to his per fec tion,
in so far as their pur suit of self-per fec tion al lows (ibid. 1.608).

In gen eral, Wolff sticks to the dis tinc tion, given a foun da tion
by Grotius and a ful some elab o ra tion by Thomasius, be tween
in ter nal and ex ter nal du ties, per fect (i.e., en force able) and im -
per fect (non-en force able) ob li ga tions. Like Grotius, how ever, he 
rec og nizes en force ment also in the state of na ture. Ex ter nal du -
ties can only be the du ties to ward oth ers, and these give en -
force able rights only in part (ibid. 1.656).

En force able is there fore my ab so lute right to de fend my self
against any one who vi o lates my rights. But if we read him cor -
rectly, com pul sion no lon ger ap pears to be a hall mark of nat u ral 
right in Wolff, al though he does ac knowl edge that it is needed
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to en sure the pur pose or end of law and that one’s in nate rights
in the state of na ture may be de fended as a form of le git i mate
self-help or pri vate jus tice.

Mean while, the heart of Wolff’s con cept of law is fun da men -
tally lo cated in the permissio, al to gether dif fer ent from Grotius
and his fol low ers who lean in the di rec tion of the state ab so lut -
ism of the Re nais sance pe riod.

Wolff is one of the first to dis tin guish be tween in nate, in alien -
able, nat u ral hu man rights and iura quaesita, rights ac quired on
the ba sis of a spe cific le gal ti tle. The lat ter are alien able and may
be cur tailed or even ex pro pri ated by the state in the in ter est of
the com mon wel fare.1 Of the for mer, Wolff enu mer ates a large
cat a log.

2.23 The dis tinc tion be tween in nate rights and
ac quired rights

Jus connatum absolutum in Wolff is the right that flows with out
any other con di tion from the ra tio nal sub stance and na ture of
man. It is a jus unversale that is due to man with out hav ing to
show any ti tle to it. It is also equal for ev ery body.

Jus acquisitum on the other hand is the right that does not
flow from the ab so lute in nate rights and hence not from the ra -
tio nal na ture of man. It is the right that bears a hy po thet i cal and
sin gu lar char ac ter (jus singulare) and pre sup poses a con tract as
its ba sis and ti tle.

Thus ac cord ing to Wolff pa ren tal au thor ity over chil dren
and the buyer’s right to the item bought both be long to the iura
acquisita since both are based on a con tract!

Thus the right of par ents over their chil dren arises out of their
ob li ga tion to raise them, an ob li ga tion which is not in nate but
as sumed and pre sup poses the act of be get ting. It is there fore an
ac quired right. The right of own er ship to a piece of mer chan -
dise, which some one pos sesses as a re sult of a sales con tract,
pre sup poses both the in tro duc tion of pos ses sions and the trans -
fer of own er ship made from the seller to the buyer. It is there for
an ac quired right. (Ibid., 1.35.)
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On the other hand, the right to those things that are es sen tial for
life is ab so lute. In this con nec tion Wolff dis tin guishes be tween a 
sta tus naturalis, which is solely regualted by the in nate rights
and du ties, and a sta tus adventitius, which is reg u lated by ac -
quired rights and con trac tual ob li ga tions.

If we now re call that Wolff in the line of Pufendorf dis tin -
guishes nat u ral du ties and rights in du ties to ward one self, to -
ward oth ers, and to ward God, and there fore also as sumes ab so -
lute in nate rights out side any re la tion to other le gal sub jects, we
re al ize how much the con cept of ab so lute right here im plies the
ne ga tion of the mean ing of law.

In his ex po si tion of in nate hu man rights Wolff is in tent on in -
sert ing into it all the pre mises that he will pres ently need for de -
fin ing the end of the state.

Thus a per son has an in alien able right to safety and se cu rity,
to ac quir ing suf fi cient means to live a pleas ant and happy life
ac cord ing to the moral de mand of per fec tion. Vol ume 8 of Jus
naturae cor re sponds with this ex actly when it lo cates the con tent 
of the end of the state in vi tae sufficientia, tranquillites (safety on
the in side), and securitas (safety to the out side).

2.24 The antinomy be tween nat u ral law and rai son
d’état, and its causes, in Wolff’s doc trine of 
nat u ral law. His re gres sion into state ab so lut ism.
The idea of the po lice state

In his construal of the state, which he bases in tra di tional ra tio -
nal is tic fash ion on the fig ure of a con tract, Wolff is led, on the
one hand by the formalistic pacta sunt servanda and on the other
by the prin ci ple of rai son d’état, to a form of state ab so lut ism that
con tra dicts his en tire nat u ral-law doc trine. And he is one of the
first to openly ad mit it.

He con strues the ne ces sity of es tab lish ing a state from the in -
abil ity of in di vid ual fam i lies to ac quire for them selves “the
things that make for the ne ces si ties of life, as well as its com forts
and plea sures, in fact its hap pi ness, and to en joy a tran quil life
as their right.” In the ab sence of a state they are “un able safely to 
ac quire these things . . . nor are they able to de fend them selves
and their be long ings against the vi o lence of oth ers.” For this
rea son Wolff in cludes in his so cial con tract the clause that all in -
di vid u als pledge to the com mu nity, and the com mu nity
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pledges to the in di vid u als, to pro mote the “salus publica” con -
sist ing of an “ad e quate, tran quil and se cure life,” while the state
is given the com pe tency to im pose man da tory ob li ga tions on
the cit i zens.

The sov er eignty of the state, which ac cord ing to Wolff be -
longs by na ture to the peo ple but which it may con fer in whole
or in part upon a gov ern ment, is lim ited only to the salus publica,
which he ex pressly char ac ter izes as the suprema lex of the state.
He de duces this prime prin ci ple of state ab so lut ism from the lex
naturale it self – and this brings about a hope less antinomy in his
con cept of nat u ral law.

From the nat u ral ba sic prin ci ple “salus publica suprema lex”
Bodin and Grotius had in ferred a po tes tas and a dominium
eminens for the sov er eign, as a re sult of which cit i zens’ nat u ral,
in nate lib erty and ac quired prop erty may, at the sov er eign’s
dis cre tion, be re stricted in the in ter est of the state. Yet in versely,
from the prin ci ple of pacta sunt servanda Wolff had ear lier de -
duced the nat u ral-law prin ci ple that no one may be de prived of
his ac quired rights against his will, and he had de fined the jura
connata as fun da men tally in alien able (Jus naturae 2.336). Yet
these rights of sov er eignty are now be ing con strued as “emer -
gency mea sures,” as a re sult of which even the nat u ral-law
rights of lib erty and prop erty may be in ter fered with.

Wolff here talks of a “le gal col li sion,” thus of a real antinomy. 
But he cuts the Gordian knot with his con struc tion of “emer -
gency laws” that al low ex cep tions to nat u ral rights. (See ibid.
1.117.)

The ba sis of this fa tal antinomy lies in the in di vid u al is tic
start ing point in in nate and ac quired rights which, as we saw, is
ir rec on cil able with the mean ing of the jural or der. Hu man ist
nat u ral law is un able to ar rive at in ter nal bound aries of com pe -
ten cies be cause in lev el ing the dif fer ences be tween in di vid u al -
ity struc tures it also erases the spheres of com pe tency.

Wolff’s idea of the state is the idea of the po lice state of en -
light ened des po tism as it was re al ized by Fred er ick the Great,
who called him self a pu pil of Wolff. This po lice state med dles
with ev ery thing for the sake of the wel fare of its cit i zens and the
en light en ment of the minds.

226



Wolff ar rives at a fun da men tal sov er eignty of the state over
the church, and in an Hobbesian strain barely rec og nizes free -
dom of re li gion. The sov er eign has the nat u ral right to ap point
the min is ters of re li gion and pre scribe the doc trine they are to
teach. The only pro viso Wolff makes, for the sake of the Ro man
Cath o lic re li gion, is that (where ac cord ing to his the ory a po ten -
tial di vi sion of sov er eign rights is possible1) the peo ple, when
en ter ing the con tract of sub mis sion and au thor ity, may lift jus
circa sacra (au thor ity over the church) out of the other sov er eign
rights and con fer it ei ther upon it self or upon a spir i tual ruler
(read: the pope).

It is of lit tle use that Wolff re it er ates the ra tio nal lex naturalis
as a bar rier for sub mis sion to pos i tive law. Af ter all, the salus
publica, the mor al ized prin ci ple of rai son d’état, is it self a lex
naturalis, and the in di vid ual can hardly be ac cepted as a judge of 
the de mands of state in ter ests. The prin ci ple of rai son d’état lacks 
all le gal lim its in Wolff.2 Even a ju rid i cal re stric tion in the con -
tract whereby the peo ple con fer the gov ern ment upon a ruler is
valid only [196] with the tacit ex cep tion of state in ter ests (ibid.
8.1.120 f.). In con se quence, the fun da men tal laws of the state,
which in dis tinc tion from the or di nary pos i tive laws are bind ing 
also for the sov er eign, are not bind ing with re spect to the prin ci -
ple of rai son d’état, for “fun da men tal laws by which a cer tain
way of act ing is pre scribed are means that pro mote pub lic
safety, and must have suf fi cient ground, as it were, in this su -
preme law.”

On this score Wolff main tains only one pro viso against ar bi -
trary gov ern ment: the so cial con tract should con tain the pro vi -
sion that the peo ple re serve to it self the con trol over the salus
publica by de mand ing that all de vi a tions from the leges
fundamentales need its con sent or the con sent of the es tates. If the 
ruler vi o lates the leges fundamentales then the sub jects need not
obey, al though obe di ence is al lowed. And if the sov er eign en -
croaches upon the rights of the peo ple or the es tates re served for 
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them in the so cial con tract, then the peo ple have a per fect nat u -
ral right to re sist. These pro vi sos are rem i nis cent of ear lier con -
sti tu tional law in volv ing “es tates of the realm,” pro vi sos that
we also en coun tered in Grotius, Pufendorf and oth ers who for
the rest are nev er the less the o re ti cians of absolutistic sov er -
eignty. In gen eral the lex naturalis then still func tions as a limit to 
the ob li ga tion to obey, but we saw al ready how lit tle this means
vis-B-vis the ab so lut ism of the salus publica. Not obey ing on this
ground means that one still has to bear pun ish ment.

2.25 Nat u ral law as a cri te rion for as sess ing pos i tive law

In or der to com pen sate for the lack of ju rid i cal weight, Wolff as -
cribes a sec ond func tion to nat u ral law: it be comes an eth i -
cal-po lit i cal cri te rion for as sess ing pos i tive law.

Like Heineccius al ready be fore him and like Nettelbladt in
his foot steps af ter him, Wolff en deav ors to de duce the cor rect
pos i tive law from nat u ral law by the method of math e mat i cal
dem on stra tion. He elab o rates this in great de tail into a code,
think ing he can do this be cause pos i tive law on the one hand
forms a sys tem and on the other rests on grounds (rationes
legales) that link it di rectly to nat u ral law. These grounds are ei -
ther moral or po lit i cal or his tor i cal; the moral grounds stem
from eq uity and prompt the leg is la tor to adopt nat u ral-law
norms with out change; the po lit i cal grounds stem from the de -
mands of state in ter ests and lead to a philo soph i cally jus ti fied
de vi a tion from nat u ral law; the his tor i cal grounds stem from co -
in ci den tal ex ter nal mo tives of the leg is la tor which like wise lead
to de vi a tions from nat u ral law, al beit not philo soph i cally jus ti fi -
able. It is typ i cal once again that Wolff here is in tent on cre at ing
as much lat i tude as pos si ble in the com mands and pro hi bi tions
of nat u ral law for the de mands of rai son d’état. The leg is la tor, ac -
cord ing to Wolff, ought to pro ceed from the cor rect norms of nat -
u ral law; who ever has wrong views of nat u ral law will also
come to in cor rect le gal norms.

With that, nat u ral law in Wolff turns into an ideal cri te rion
for re view ing pos i tive law, a stan dard by which one judges
which of the many ex ist ing sys tems of pos i tive law is the best.
Viewed thus, not even Ro man law can pass the test of Wolff’s
nat u ral law on ev ery de tail, even though he still calls it the best
among all ex ist ing le gal or ders.
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The turn here taken by hu man ist nat u ral law leads to a shift
from the nat u ral-law view point of the con cept of law to the idea
of law, a turn that will be com pleted by Kant and Fichte with
their so-called “ra tio nal law.” In Wolff we still en coun ter a
dualistic func tion of nat u ral law, func tion ing as it does, at least
for mally, on the one hand as a “bar rier” and on the other as a cri -
te rion for re view ing pos i tive law. This du al ism, how ever, is in -
ter nally con tra dic tory. For the fact that nat u ral law func tions as
a cri te rion for right or wrong laws pre sup poses that pos i tive
pre scrip tions that are in con flict with it nev er the less con form to
the con cept of law. But then the same nat u ral law can not si mul -
ta neously be a bar rier for the maker of pos i tive law. In other
words, nat u ral law can not both de fine and re view the con cept
of law.

2.26 Wolff’s sig nif i cance for in ter na tional law. The
con struc tion of the super state (civitas max ima)

Typ i cal for the in di vid u al is tic-nominalistic tenor of Wolff’s the -
ory of nat u ral law, which de spite its dis missal of the will as the
deep est or i gin of law man i fests it self in a ra tio nal is tic lev el ing of 
all in ter nal struc tural dif fer ences, is his con struc tion in in ter na -
tional law of the civitas max ima as the super state tow er ing above
the in di vid ual states. In this, the same math e mat i cal, logicistic
lean ing to ward con ti nu ity be comes ap par ent which in mod ern
the o rists of the sov er eignty of law leads to the pos tu late of con -
stru ing a state’s le gal or der as a log i cal del e ga tion from in ter na -
tional law.

Pro ceed ing from the state (con strued individualistically
from con tracts), Wolff moves on to a civitas max ima of a com mu -
nity of states which in de pend ently of the will of the states au to -
mat i cally ex ists by nat u ral law. For ev ery state, like ev ery in di -
vid ual, is duty-bound to pro mote the well-be ing of the whole.

The law that gov erns this com mu nity of states by vir tue of
this ob li ga tion is the uni ver sally nec es sary law of na tions: jus
gentium necessarium. The right that this civitas max ima, just as ev -
ery other “societas,” de rives for it self from the jus gentium
necessarium and es tab lishes in pos i tive law is the gen eral pos i -
tive law of na tions: jus gentium voluntarium. These two cat e go -
ries of law to gether form gen eral in ter na tional law.
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The spe cial law, by con trast, which the states etablish
through trea ties or cus toms (jus gentium pacticium or consuetu -
dinarium) is not a com po nent of in ter na tional law, no more than
in di vid ual con tracts be tween pri vate per sons be long in pri vate
law. Al though Wolff, against Pufendorf, here re ha bil i tates
Grotius’ the ory of in ter na tional law as a sep a rate branch of law,
one can see im me di ately how the nominalistic law-con cept
which is able to view pos i tive law only as the “gen eral” (log i -
cally, math e mat i cally con strued) will, breaks through Wolff’s
view of in ter na tional law. A treaty be tween two or more states
ac cord ing to him can not be a source of law since law has to flow
from the “gen eral will.” Since he lacks any in sight into the struc -
tural dif fer ence be tween com mu nal and coordinational re la -
tion ships, he con strues his civitas max ima as a super state, with -
out even ask ing him self whether there is not an in trin sic dif fer -
ence be tween in ter state re la tion ships and the in ter nal state
com mu nity.

2.27 The ab sorp tion of the the ory of in nate ab so lute
hu man rights in the absolutistic con cept of the
state. The nat u ral-law con cept of Rous seau

Af ter Wolff, the grad ual shift in the nat u ral-law point of view
from law-con cept to law-idea as a cri te rion for re view ing pos i -
tive law went hand in hand with the grad ual re sis tance to the
sci ence ideal in the in ter est of the per son al ity ideal. The shift to
the pri macy of the per son al ity ideal al ready an nounced it self in
Rous seau.

Jean Jacques Rousseaus was born in Geneva in 1712 and died 
in Ermenonville in 1778. A self-taught man with lit tle train ing in 
schol arly meth ods, his nat u ral gifts and bril liant qual i ties as an
au thor nev er the less made him the cen ter of the Paris cir cle of
the French encylopedists in which Diderot be came his spe cial
friend, al though he soon came into con flict with the whole cir -
cle.

In 1750 he en tered an es say com pe ti tion is sued by the Acad -
emy of Dijon with a work en ti tled A Dis course on the Moral Ef fects 
of the Arts and Sci ences.1 This work es tab lished his fame through -
out Eu rope at one blow. It ques tioned whether the great cul tural 
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achieve ments had been ben e fi cial for man kind. It was a pas -
sion ate at tack on the su prem acy of the hu man ist sci ence ideal
which had brought the free au ton o mous per son al ity un der its
do min ion. The con test is sued by the Dijon Acad emy raised a
fash ion able prob lem of the Age of En light en ment, namely: the
im por tance of sci ence and cul ture for the hap pi ness of man kind.

The French En light en ment was per fectly dem o cratic and for
that very rea son de sired that math e mat i cal rea son speak the fi -
nal word in the ar range ment of all hu man re la tion ships in life.
That is why it ex pected the hap pi ness and prog ress for man kind 
to come from the su prem acy of the sci ence ideal.

This cher ished dream of the En light en ment was dis rupted
by Rous seau as a fun da men tal de lu sion. He was of the opin ion
that the ra tio nal is tic cul ture was the root of all mis ery in hu man
so ci ety, and over against the ab sence of lib erty and equal ity in
the man of cul ture he put up the golden pri me val time when un -
spoiled man rested as it were at the bosom of na ture.

In his Dis course on the Or i gin and Foun da tions of the In equal ity
among Men1 Rous seau taught that cul ture with its di vi sion of la -
bor had caused all in equal ity and unfreedom and so all mis ery.
In di a met ri cal op po si tion to Hobbes he ar gued that not the state
of na ture but the ex ist ing civil so ci ety was a “war of all against
all.” The true state of na ture is that of an idyl lic peace, in which
man, free of so cial bonds, con fined him self to sat is fy ing his nat -
u ral needs and lived in ac cor dance with the law of na ture (an
ideal which Vol taire sar cas ti cally car i ca tured as one that it
might in duce men to go back to walk ing on all fours).

In this way the per son al ity ideal, which ra tio nal ism since
Des cartes had lo cated in the cogitatio, in Rous seau with draws
into nat u ral sen ti ment, just as this can be ob served si mul ta -
neously in the Eng lish skep ti cal phi los o pher and later friend of
Rous seau, Da vid Hume.

Rous seau di rects his most bit ter at tacks against the En light -
en ment’s ra tio nal is tic view of re li gion, in which he rightly saw a 
vi o la tion of the re li gious core of the hu man ist per son al ity ideal.
In his preach ing of nat u ral re li gion, which turned against the
ma te ri al ism of the French Encyclopedists as well as against de -
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ism (New ton and oth ers), Rous seau does not tire of im press ing
upon his con tem po rar ies that re li gion does not re side in the
head and that cold-hearted sci ence has no right to as sail the sa -
cred con tent of hu man sen ti ment.

Al though Rous seau ide al izes the state of na ture, he still re -
gards it as a lost par a dise that can never come back; in fact he
con sid ers a cul tured state pos si ble in which a per son raises him -
self to a higher stage. For that to hap pen, how ever, cul ture must
give back to man the free dom and equal ity of the state of na ture
in a higher form. On this nat u ral-law ba sis he erects his po lit i cal
the ory, de vel oped in his fa mous work The So cial Con tract, or
Prin ci ples of Po lit i cal Law,1 which nev er the less has hu man ism’s
math e mat i cal con struc tion of a con tract as its organon.

Lib erty and equal ity ac cord ing to Rous seau, in the style of
Locke, are man’s in nate nat u ral rights which he can not alien ate
with out get ting them back in a higher ju rid i cal form. Next,
Rous seau ap plies Hobbes’ mo nis tic con struc tion of the so cial
con tract to de duce what he con sid ers the only le git i mate form of 
gov ern ment: the dem o cratic re pub lic, grounded in the in alien -
able sov er eignty of the peo ple.

Rous seau re jects ev ery nat u ral is tic jus ti fi ca tion of au thor ity
or of the pos i tive le gal or der by Hobbes’ or Spinoza’s right of the 
stron gest. “Strength is a phys i cal qual ity, and I fail to see what
moral ef fect it can have” (So cial Con tract 1.3).

He fur ther more re jects the ab stract formalistic view of the
prin ci ple of pacta sunt servanda by which Grotius, Hobbes,
Pufendorf and also Wolff had jus ti fied even slav ery. At this
point the view of the in alien able hu man rights break through:
“To re nounce one’s lib erty is to re nounce one’s qual ity as a hu -
man be ing, the rights of hu man ity, even its du ties. . . . The words 
slav ery and right are con tra dic tory; they are mu tu ally ex clu sive”
(ibid. 1.4). And this holds both for the in di vid ual and for the
whole peo ple. Lib erty as well as equal ity is an in alien able hu -
man right and an in alien able civil right.

Rous seau now for mu lates the prob lem of con struct ing the
one le git i mate form of gov ern ment as fol lows:

The fun da men tal prob lem is to find a form of as so ci a tion that
de fends and pro tects with all com mu nal force the per son and
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prop erty of each as so ci ate, in such a way that each, join ing with
all the oth ers, nev er the less obeys only his own will, and re mains 
as free as he was be fore. (Ibid. 1.6.)

This is the prob lem that Rous seau wants to solve with his “so -
cial con tract” which leads to the for ma tion of a “gen eral will”
and which to be valid must clearly con tain the clause that ev ery
mem ber alien ates all his rights to the state com mu nity and in his 
share in the gen eral will re ceives back all his nat u ral rights in a
ju rid i cally higher form: “For . . . since each gives him self en -
tirely, the re sult ing con di tion is the same for all; and since the
con di tion is the same for all, no one has an in ter est in ren der ing
it oner ous to the oth ers” (ibid.). The in alien able right to free dom 
is main tained by the in alien able sov er eignty of the peo ple,
which can never be con ferred upon a mag is trate. The “volunté
générale” (the gen eral will) is as it were the higher col lec tive state 
of this lib erty. Rous seau sharply dis tin guishes it from the
“volunté de tous” (the will of all). For the gen eral will has to be ex -
clu sively fo cused on the gen eral wel fare and is there fore in com -
pat i ble with the ex is tence of in ter me di ate com mu ni ties be tween 
state and in di vid ual, be cause they fos ter particularism. Here
Rous seau co mes to the motto that would be come a slo gan dur -
ing the French Rev o lu tion, openly de clar ing the in ner con tra -
dic tion in his nat u ral-law con cept of law: “he will be forced to be 
free” (ibid. 1.7).

2.28 The in flu ence of Locke on Rous seau

One can not fail to no tice the in flu ence of Locke on Rous seau. 
Rous seau too pro ceeds from the in nate nat u ral rights of lib erty,
equal ity and prop erty, and with Locke he deems la bor in con -
nec tion with oc cu pa tion the sole nat u ral-law ground for prop -
erty.

To grant the right of first oc cu pancy to some land re quires
the fol low ing con di tions: first, that the land is not al ready oc cu -
pied by some one; sec ondly, that a man oc cu pies no more than is
nec es sary for his sub sis tence; in the third place, that he takes
pos ses sion of it not by some empty cer e mony but by work ing
and cul ti vat ing it, the only sign of own er ship which in the ab -
sence of a le gal ti tle must be re spected by oth ers. (Ibid. 1.9.)

Ev ery in di vid ual has by na ture a right to any thing he needs,
but the pos i tive act that makes him the owner of any prop erty at
the same time cuts him off from all other prop erty. Once he has
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ac quired his share he has to limit him self to that and can make
no fur ther claim to any com mon prop erty.

That is why the right of first oc cu pancy, so weak in the state of
na ture, is re spected by ev ery one in civil so ci ety. In this right we
re spect not so much what be longs to oth ers as what does not be -
long to our selves. (Ibid.)

One can see clearly how the in di vid u al is tic char ac ter of ab so lute 
in nate rights in Rous seau places the in di vid ual in the state of na -
ture on his own, all by him self, and iso lates him from le gal re la -
tions with oth ers.

In the mean time, thanks to the so cial con tract the State be -
comes “mas ter of all prop erty” be cause the so cial con tract is
now “the ba sis of all rights”: the so cial con tract turns pri vate
own ers into “trust ees” for the com mon weal (ibid.).Their ear lier 
pre car i ous nat u ral-law claims to goods they now re gain in the
form of le gally pro tected own er ship, which how ever is strictly
sub ject to the law of the com mon in ter est.

Be cause of the so cial con tract, equal ity un der nat u ral law, too, 
is main tained in a su pe rior form. As we shall see, Rous seau’s
“gen eral will,” which is based on the so cial con tract, ab sorbs all
in alien able nat u ral hu man rights and be comes the le ver for a
bound less state ab so lut ism: 

“As na ture gives to each man ab so lute power over all his mem -
bers, so too does the so cial con tract give to the body pol i tic ab so -
lute power over all those who be long to it; and it is this very
power which, di rected by the gen eral will, bears the name of
sov er eignty” (ibid. 2.4).

Nev er the less, and this de serves spe cial at ten tion, Rous seau’s
so cial con tract and law are no lon ger taken in an ab stract form -
al istic sense, as they were in Grotius, Hobbes, and oth ers, but
have been given a nat u ral-law con tent based on a sharp dis tinc -
tion of pri vate and pub lic in ter est.

Wolff’s fun da men tal law for the state, “Salus publica suprema
lex esto” (the pub lic wel fare shall be the su preme law) is as so ci -
ated more closely to Locke’s doc trine of ab so lute hu man rights
by Rous seau than by Wolff, who in the end sim ply ac cepted the
con tra dic tion be tween the two.
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2.29 Rous seau’s con cept of the volonté générale
and the dis tinc tion be tween law in a for mal 
and a ma te rial sense

We must ex am ine more closely Rous seau’s im por tant the ory of
the gen eral will which pi o neered the nat u ral-law con cept of
state law and which be came the first oc ca sion for the dis tinc tion, 
still used to day, be tween law in a ma te rial and in a for mal sense. 
For it would seem that there is no ques tion in Rous seau that the
gen eral will ab sorbs the hu man rights. For his con cept of the
gen eral will is closely re lated to his sharp dis tinc tion be tween
pri vate and pub lic in ter est and the re sult ing dis tinc tion be -
tween nat u ral hu man rights and civil rights which he was the
first to in tro duce.

In Locke we find only the con cept of in nate hu man rights. By
con trast, Rous seau, who on this point again adopts the line of
Marsilius of Padua, also had to ar rive at the con cept of in alien -
able civil rights be cause he was the first af ter this nominalistic
me di eval thinker to raise the ques tion of the only le git i mate
form of the state.1 The re cip ro cal re la tion ship be tween hu man
rights and civil rights now be comes a cru cial prob lem in Rous -
seau’s the ory.

Be sides the state as a pub lic per son we have to con sider the
pri vate per sons who com pose it and whose life and lib erty are
by na ture in de pend ent of it. It is there fore im por tant to dis tin -
guish care fully be tween the rights of the cit i zens and the rights
of the sov er eign, and be tween the du ties cit i zens owe as sub jects 
and the nat u ral rights which they should en joy as men. (Ibid.)

Ac cord ing to Rous seau it is be yond dis pute that ev ery in di -
vid ual sur ren ders to the state in the so cial con tract only so much 
of his nat u ral power, prop erty and lib erty as is needed for the
gen eral wel fare of the com mu nity. The gen eral wel fare, and
there fore also the gen eral will, speak only for the body as a
whole, not for pri vate in di vid u als. 

The first prin ci ple of the gen eral will is there fore the ab so lute
equal ity of all cit i zens with re spect to the needs of the com mu -
nity. The mo ment the sov er eign leg is la tor fa vors cer tain cit i zens 
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above oth ers – in other words, the mo ment he grants spe cial
priv i leges like the no bil ity’s tax im mu nity un der the an cien
régime – the gen eral will be comes a pri vate will and the sov er -
eign ex ceeds his com pe tence:

We can see from this that the sov er eign power, how ever ab so -
lute, sa cred and in vi o la ble it may be, does not and must not
cross the lim its of the gen eral agree ment, and that ev ery man
can dis pose freely of what ever is left to him of his prop erty and
lib erty by that agree ment, such that the sov er eign never has the
right to lay a heavier bur den on one sub ject than on an other, be -
cause the mo ment a mat ter were to be come pri vate his power
would no lon ger be com pe tent. (Ibid. 2.4.)

The so cial con tract on which all state sov er eignty rests, af ter all,
con tains the in al ter able clause that all cit i zens are equal with re -
spect to the gen eral wel fare. In other words, the gen eral will can
never, thanks to its in ner un chang ing na ture, have a pri vate ob -
ject.

This also makes un der stand able the mean ing of Rous seau’s
nat u ral-law con cept of law. The laws of the state in Rous seau’s
train of thought must al ways be ex pres sions of the gen eral will.
In other words, they must al ways pro ceed from the true sov er -
eign, the peo ple; they are to ob serve the ab so lute equal ity of the
cit i zens and can have as their con tent only the gen eral wel fare.

Thus the laws can never serve a pri vate in ter est. Nor can it
ever be the ini tia tive of an in di vid ual per son:

Again, we see that as law unites the uni ver sal ity of will with
the uni ver sal ity of ob ject, what a man, who ever he be, com -
mands of his own ac cord is not a law; and even what the sov er -
eign com mands on a pri vate mat ter is no more a law ei ther, but
a de cree; not an act of the sov er eign, but a mea sure of the gov -
ern ment of the day. (Ibid. 2.6.)

In other words, not ev ery thing that has the form of a law is ac -
cord ing to Rous seau a law in the ma te rial sense of the word.
There are for mal laws that are not gen u ine laws and there fore
not ex pres sions of the sov er eign gen eral will; they are noth ing
but de crees, which as such are not bind ing laws but merely pri -
vate acts of the gov er nors, un less such laws sim ply en force an
ex ist ing law in a spe cial case.
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Thus it ap pears that in Rous seau the in alien able hu man
rights as pri vate sub jec tive rights are in no way ab sorbed into
the gen eral will, since in the pri vate sphere of law they are un as -
sail able to ca pri cious acts of gov ern ment. On the other hand, as
we saw, in civil so ci ety the ba sis of these hu man rights has al -
tered. That ba sis now lies ex clu sively in the so cial con tract. In
other words, the le gal source of hu man rights and civil rights is
the same, and as long as the in di vid u al is tic prin ci ple of equal ity
and uni ver sal ity has been sat is fied the gen eral will is au tho -
rized, on prin ci ple, to do any thing.

Pri vate hu man rights in the state ex tend only so far as the do -
main left va cant by the gen eral wel fare. All bound aries of com -
pe tency, how ever, must yield to the gen eral will of the state! In
Rous seau, the civil rights as a re flec tion of the gen eral will of the
state are the hu man rights them selves in the form of uni ver sal -
ity.

Rous seau him self writes that the de ci sion as to what the pub -
lic in ter est de mands be longs ex clu sively to the sov er eign peo -
ple, and he ad heres to the well-known nominalistic con struc -
tion that the gen eral will can do no one any harm in view of the
prin ci ple “volenti non fit injuria.”

The bound aries of com pe tency which Rous seau de duces for
the state are not real com pe tency bound aries since they are not
de rived from the in trin sic mean ing struc ture of the state com -
mu nity but are gained, rather, from the ab stract in di vid u al is tic
prin ci ple of equal ity which lev els all struc tural dif fer ences.

Equal ity in the sense of civil rights in Rous seau is iden ti cal
with uni ver sal ity in the sense of the math e mat i cally uni form to -
tal sum:

We should con clude from the fore go ing that what makes the
will gen eral is not so much the num ber of cit i zens in volved as
the com mon in ter est that unites them. For in this in sti tu tion [of
civil so ci ety], each cit i zen nec es sar ily sub mits to the con di tions
he im poses on oth ers – that ad mi ra ble har mony be tween in ter -
est and jus tice which gives to the com mon de lib er a tions [of the
cit i zens] the na ture of fair ness which is ab sent in dis cus sions of
pri vate af fairs for lack of the com mon in ter est that unites and
iden ti fies the rul ing of the judge with the in ter ested party. (Ibid.
2.4.)
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The com mon in ter est here has a purely nominalistic con tent and 
is there fore the scep ter of a bound less state ab so lut ism.

2.30 Why an au thor ity pact does not fit Rous seau’s
the ory

Based on the same foun da tion is Rous seau’s re jec tion on prin ci -
ple of any au thor ity con tract be tween peo ple and gov ern ment,
by which he in verts Hobbes’ mo nis tic con struc tion of a com pact 
into the in alien able sov er eignty of the peo ple.

But why can there be no ques tion of an au thor ity con tract, ac -
cord ing to Rous seau? Be cause such a con tract be tween the peo -
ple and the rul ers it in stalls would no lon ger be an ex pres sion of
the gen eral will, but a pri vate act – “from which it fol lows that
such a con tract could nei ther be a law nor an act of the sov er -
eign, and con se quently would be il le git i mate” (ibid., 3.16). Such 
a con tract, af ter all, would con cern not the gen er al ity of the cit i -
zens but pri vate per sons. More over, sov er eignty can be trans -
ferred by the peo ple to a mag is trate no more than it can be re -
stricted by them. “To limit it is to de stroy it. That the sov er eign
can set a su pe rior over it self is ab surd and con tra dic tory.” (Ibid.)

The absolutistic con cept of sov er eignty, which from Bodin to
Rous seau must re ject on prin ci ple all bound aries of com pe -
tence, is sim ply a rad i cal con se quence of the nominalistic
law-con cept in which law be comes iden ti cal with a “gen eral
will” that lev els all struc tural dif fer ences.

2.31 Why Rous seau must re ject the con sti tu tional state
and the doc trine of the three pow ers

Pro ceed ing from this con cept of sov er eignty, Rous seau can not
but re ject on prin ci ple both Locke’s con sti tu tional, rep re sen ta -
tive sys tem of gov ern ment and Montesquieu’s trias politicas, the
doc trine of the three pow ers. Both are ir rec on cil able with Rous -
seau’s view of the gen eral will and his absolutistic con cept of
sov er eignty. First of all, his sov er eign can not be rep re sented:

Sov er eignty can not be rep re sented for the same rea son that it
can not be trans ferred. It con sists es sen tially in the gen eral will,
and the will can not be rep re sented. Ei ther it is it self, or it is an -
other. There is no mid dle term. (Ibid. 3.15.)

The peo ple’s dep u ties are not real rep re sen ta tives, nor can they
be. They are merely man da tar ies or com mis sion ers who can
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make no fi nal de ci sions. “Any law that the peo ple have not rat i -
fied is null and void; it is no law at all” (ibid.). The con cept of
rep re sen ta tion, ac cord ing to Rous seau, co mes to us from the
feu dal sys tem, “that wicked and ab surd form of gov ern ment
that de graded the hu man spe cies and dis hon ored the ti tle of
man” (ibid.). The gen eral will is only formed by a ma jor ity  of
votes, for the ma jor ity prin ci ple is a nec es sary con se quence of
the so cial con tract, which it self can be en tered into only by
“unan i mous con sent” (ibid. 4.2).

Sec ondly, there can be no ques tion of a trias politicas in the
sense of Montesquieu, be cause that the ory rested on the as -
sump tion that sov er eignty can be di vided, a no tion which Rous -
seau, in line with Bodin, Hobbes, and their absolutistic fol low -
ers, must on prin ci ple re ject. The true sov er eign or dains that
there shall be set up a gov ern ment of such and such a type, and
this act  es tab lishes the fun da men tal law of the state. Next, the
sov er eign peo ple nom i nate the mag is trates who will be charged 
with the gov ern ment so or dained. But this nom i na tion is a par -
tic u lar act, an ex ec u tive act, one that flows en tirely from the law
and is sub ject to the law. Thus the so-called ex ec u tive power can 
never be in de pend ent of the leg is la tive power. It merely ex e -
cutes the gen eral will man i fest in the law: “. . . the cit i zens, hav -
ing be come mag is trates, pass from gen eral acts to par tic u lar
acts, and from the law to the ex e cu tion of the law” (ibid. 3.17).

Granted, Rous seau in ev i ta bly co mes to a sep a ra tion of leg is -
la tive and ex ec u tive power, but never in the sense of mu tual in -
de pend ence. The in stal la tion of a gov ern ment by the sov er eign
peo ple is not a con tract, but a law. Those who bear the ex ec u tive
power are not the peo ple’s mas ters but its func tion ar ies. “They
can be ap pointed and re moved at the peo ple’s good plea sure. . .
. Theirs is but to obey as cit i zens, with out hav ing any right to ne -
go ti ate the terms of their ap point ment” (ibid. 3.18).

2.32 Rous seau’s law-con cept is a hu man is tic law-idea
which at the same time serves as a law-con cept

If we, fi nally, try to es tab lish Rous seau’s law-con cept, it turns
out that his nat u ral-law con cept of law co in cides al ready with the
hu man is ti cally un der stood idea of law. In his very law-con cept
he sev ers the bond with the nat u ral side of re al ity and looks for
the es sence of law in ab stract eth i cal free dom. Pro ceed ing with
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Locke from the in nate ab so lute sub jec tive hu man rights of lib -
erty, equal ity and prop erty, he con strues with the aid of a so cial
con tract a gen eral will in which these hu man rights are el e vated
to in alien able civil rights. The es sen tial con tent of Rous seau’s
law-con cept is the lib erty of the in di vid ual per son in the sense of 
self-de ter mi na tion – the au ton omy of the hu man will which the
so cial con tract el e vates to the level of the gen eral will. With that,
the tran si tion has been made from law-con cept to law-idea, un -
der stood in a hu man is tic sense.

In the nominalistic con struc tion of the gen eral will the eth i -
cal, hu man ist idea of lib erty dis solves in the no tion of equal ity
that lev els all struc tural dif fer ences. The law-idea func tions in
Rous seau at the same time as the law-con cept, for a pos i tive le -
gal or der that does not come up to the stan dards of his “so cial
con tract” and “gen eral will” is not a le gal or der in his eyes but
tyr anny and brute force. How ever, since his law-idea in es sence
has en tered the do main of hu man ist mo ral ity, so that the
bound ary be tween law and mo ral ity are erased, he can not help
but get caught in the in ter nal con tra dic tion be tween le gal co er -
cion and moral free dom, a con tra dic tion which he for mu lated in 
the clas sic motto: “He will be forced to be free!” For if he in deed
wants to con tinue talk ing about law, his law-con cept can not
dis pense with re trib u tive co er cion. But that co er cion can not be
sub sumed along with moral free dom un der a sin gle log i cal de -
nom i na tor. In point of fact, moral free dom is sac ri ficed to the ab -
so lut ism of the gen eral law when Rous seau with per fect con sis -
tency de mands also an eth i cal state cen sor ship (ibid. 4.7) and a
com pul sory civil re li gion (ibid. 4.8)!

Nominalistic in di vid u al ism knows no bound aries of com pe -
tency for Le vi a than.

2.33 The Na tional As sem bly’s Dec la ra tion of the
Rights of Man and Cit i zen

Rous seau’s le gal and po lit i cal the ory was passed into law by the 
rev o lu tion ary Na tional As sem bly of France in the fa mous Dec la -
ra tion of the Rights of Man and Cit i zen. This dec la ra tion was taken
to be the real Con sti tu tion of France.

Al though Rous seau was per son ally averse to rev o lu tion ary
vi o lence, his the ory be came the gos pel of the most vi o lent rev o -
lu tion world his tory had known un til that time. The Dec la ra tion
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of 1789 dif fers from dec la ra tions passed ear lier in Amer ica by its 
more the o ret i cal char ac ter in terms of le gal and po lit i cal phi los -
o phy.

Ar ti cle 1 de clares that men are born free and equal in rights.

Ar ti cle [4 and] 5 re veal the true con tent of the rev o lu tion ary
con cept of lib erty by de clar ing that lib erty con sists in the right to 
do any thing the law-maker does not for bid, to which is added,
in line with Rous seau, that the law can only will the gen eral wel -
fare.

Ar ti cle 6 de clares that the law is the ex pres sion of the gen eral
will and af firms the in alien able civil right to par tic i pate in the
mak ing of laws. In the eyes of the law all cit i zens are equal and
are equally el i gi ble to all pub lic dig ni ties, of fices and func tions,
“there be ing no other dis tinc tion among cit i zens than that of
their vir tues and tal ents.”

These ar ti cles are fol lowed by a se ries of fun da men tal pro vi -
sions about guar an tees for per sonal free dom, free dom of the
press, se cu rity of per son and prop erty (in vi o la bil ity of own er -
ship), and fi nally about the sep a ra tion (of course not the mu tual
in de pend ence) of the leg is la tive, ex ec u tive and ju di cial pow ers.

This dec la ra tion of hu man rights, adopted on 27 Au gust
1789, was in cor po rated in the French Con sti tu tion of 1791
(whose clauses were re garded as the pos i tive ap pli ca tion of
these prin ci ples) and since then in im por tant elab o ra tions of
them in sub se quent con sti tu tions (1793 and af ter), un til Na po -
leon ex punged them from the Con sti tu tion when he launched
the Em pire (1804).

Af ter the Res to ra tion (1814) they were trans ferred in the
form of “fun da men tal rights” into the var i ous con sti tu tions of
Eu rope,1 while the openly rev o lu tion ary prin ci ples (pop u lar
sov er eignty etc.) were of course struck out.
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In our coun try a com pro mise was reached be tween Rous -
seau’s the ory and the trias politica doc trine of Montesquieu in
the Algemeene Beginselen en de Burgerlijke en Staatkundige Grond -
regels [Gen eral Prin ci ples and Civil and Po lit i cal Ground Rules]
that formed the pre am ble to our rev o lu tion ary con sti tu tion of
1798.

2.34 The pos i tive value of fun da men tal hu man rights

The fun da men tal rights as we know them in our mod ern con sti -
tu tions are worth less if they are re garded as ab so lute sub jec tive
rights of in di vid u als. We base this judg ment on the grounds put
for ward when we dis cussed the doc trine of in nate rights. But
nei ther should we view them as non-bind ing, purely po lit i cal
guide lines for the leg is la tor. The pos i tive value of the fun da -
men tal rights, which are in no way de pend ent upon the con sti -
tu tion, can only be un der stood in the light of sphere-sov er -
eignty and the in vi o la ble bound aries of com pe tence of the state
in the for ma tion of law. But more about that later.

3 THE LAW OF REA SON. THE FUN DA MEN TAL DIF FER ENCE

BE TWEEN HU MAN ISM’S RA TIO NAL LAW AND 

NAT U RAL LAW

Al though, as we have seen, a fun da men tal shift from law-con -
cept to law-idea was no tice able al ready in Rous seau and partly
also in Wolff, it is cus tom ary not to date the rise of so-called
“Vernunftrecht” (ra tio nal law) un til Im man uel Kant (1724-1804).

Hu man ist ra tio nal law, ac cord ing to the pre vail ing view, dif -
fers from hu man ist nat u ral law in that the lat ter al ways tries in
one way or an other to de rive law from a nat u ral im pulse (the so -
cial dis po si tion, fear, the pur suit of hap pi ness, etc.), whereas ra -
tio nal law breaks down ev ery bridge to the na ture sides of re al -
ity and wants to de duce law from the nor ma tively un der stood
ra tio nal idea of au ton o mous free dom. Yet this char ac ter iza tion
of the dif fer ence is not in ev ery re spect cor rect or clear.

In the fore go ing we noted that nei ther Grotius nor Leibniz
nor Wolff be lieved in a nat u ral is tic con cept of law but al ways
chose their start ing point in the ra tio nal-moral side of hu man
na ture. The real dif fer ence be tween nat u ral law and ra tio nal
law can only be grasped in the light of the pri mal au ton omy in
the hu man ist cosmonomic idea be tween the sci ence ideal and
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the per son al ity ideal as ex plained above in Chap ter I, § 1.9 (page 
6).

The the o rists of nat u ral law, in so far as they wanted to main -
tain law as a ra tio nal-moral con cept, nev er the less looked to the
sci ence ideal for sup port in de riv ing their sys tem of nat u ral law;
and with Des cartes they iden ti fied the es sence of personhood as 
such in sci en tific thought (cogitatio). By con trast, the the o rists of 
ra tio nal law broke with this start ing point and switched to the
per son al ity ideal, the es sence of which since Kant is sought in
the idea of moral au ton omy, of nor ma tive free dom, ab so lutely
in de pend ent of all nat u ral ex pe ri ence.

We saw in Chap ter I how Kant sep a rated the two realms, na -
ture and free dom,  by an un bridge able gulf, re strict ing the sci -
ence ideal to the ex pe ri ence of na ture but at the same time de -
mot ing na ture to the phe nom e non where the sub stance, the su -
pra-tem po ral root of re al ity, is not to be found (see In tro duc tion,
pp. 42-45, 67f.). That sub stance lies rather in the ra tio nal-moral
idea, which how ever can not be grasped by sci en tific thought –
by the the o ret i cal Rea son, as Kant would say – but only by the
prac ti cal Rea son in an apriori, uni ver sally valid faith in rea son.

The con cept of law ac cord ing to Kant can not be a con cept of
ex pe ri ence, a (nat u ral-)sci en tific con cept, a syn thetic (sci en tific)
cat e gory or thought-form, but can only be gained from the su -
pra-sen sory prac ti cal idea of moral free dom. It can only be
grasped as a ra tio nal idea in an apriori faith in rea son.

This poses a new chal lenge for the con cept of law. It has to be
“pure,” that is to say, it has to be gained free of all ties with the
na ture sides of re al ity, in fact free of all ex pe ri ence. Yet this “pu -
rity” the law-con cept has to ac cept, with com plete loss of all ma -
te rial mean ing and con tent. For we know that the mean ing of a
law-sphere can only grasped in un break able co her ence in time
with the mean ing of all other law-spheres (see In tro duc tion, pp.
13-21, 94ff.).

Ev ery bit of ma te rial con tent of the idea of free dom in Kant is
“con di tional,” not ab so lute but em pir i cal, con tin gent. How ever, 
the idea as ab so lute noumenon is nec es sar ily un con di tional. For
this rea son it can only be “pure” form.
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Kant made a fun da men tal dis tinc tion be tween form and
mat ter al ready in his cri tique of knowl edge.1  The ma te rial of
knowl edge is for him the purely em pir i cal to tal ity of the cha otic
psy chic-sen sory im pres sions which are or dered by the apriori
forms of per cep tion (space and time) and of thought (the cat e go -
ries).

“Form” in Kant is al ways iden ti cal with uni ver sally valid,
apriori (i.e., tran scen den tal) law-con for mity; and “mat ter”is al -
ways the con di tional, em pir i cal-sen sory stuff or dered by form.
Hence the prac ti cal ra tio nal idea as apriori form of ac tiv ity must
not pos sess any em pir i cal con tent or mat ter,, hence no em pir i cal 
ma te rial pur poses or ends. In his Cri tique of Prac ti cal Rea son
(1788) Kant there fore re jected all ma te rial moral and le gal prin -
ci ples.

Noumenal free dom de mands the ab so lute au ton omy of the
will, and this au ton omy can only re side in the pure form of ra -
tio nal laws for ac tion, which Kant de fines in his cat e gor i cal im per -
a tive: “Al ways act so that the maxims2 of your will could at the
same time serve as prin ci ples of uni ver sal law.”

Over against this for mal prin ci ple of au ton omy Kant places
all ma te rial moral prin ci ples (such as self-pres er va tion, hap pi -
ness, per fec tion, love, etc.) and re jects them as heteronomous
since their con tent is con di tional, de pend ent upon na ture and
there fore not upon the moral will it self as ab so lute law giver.
The cat e gor i cal im per a tive Kant here sets up is an abso lu -
tization of the moral func tion ac cord ing to its law-side and is
there fore in deed logicistic in na ture. It is an empty tau tol ogy
that can be ex pressed in the fol low ing for mula: Act mor ally ac -
cord ing to the uni ver sal moral law.

The logicistic na ture of the cat e gor i cal im per a tive be comes
most man i fest in the ap pli ca tion Kant gives to it, where he
works in the most mean ing less fash ion with the log i cal prin ci -
ple of non-con tra dic tion. He tries to show, for ex am ple, that sui -
cide and theft con flict with the cat e gor i cal im per a tive be cause if
they were el e vated to a “uni ver sal moral law for ac tion” they
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would be a log i cal con tra dic tion. In this way im moral ac tion be -
comes iden ti cal to il log i cal ac tion.

3.1 Kant’s con cept of free dom. The in flu ence
of Rous seau

For all that, Kant does give pos i tive con tent to his con cept of
free dom, namely that of the hu man ist per son al ity ideal. The
prac ti cal idea of free dom pos its the hu man per son al ity as the
ab so lute Selbstzweck or end-all and be-all. The per son al ity may
never be re duced to be ing a means to an end, not even to a di -
vine end. The ab so lute hu man value of a man’s personhood
ought to be holy to all, even if the man’s em pir i cal ex is tence is
un holy enough.

The au ton omy prin ci ple in Kant is like wise hu man is tic to the 
core. As log i cal-math e mat i cal thought (i.e., the mind) is el e -
vated to the level of law giver for na ture in the do main of nat u ral 
ex pe ri ence, so the prac ti cal rea son is the ul ti mate norm of good
and evil in the do main of free dom. It is in con flict with Kant’s
au ton omy prin ci ple to let this norm orig i nate in God’s sov er -
eign will as the Cre ator. In the cat e gor i cal im per a tive the hu man 
per son al ity, as the prac ti cal rea son, pro claims it self sov er eign.
In this whole view of nor ma tive free dom as au ton omy Kant is
strongly in flu enced by Rous seau, whom he greatly ad mired.

Kant worked out his “ra tio nal law” par tic u larly in a book he
wrote late in life: The Meta phys i cal El e ments of Jus tice.1 The ap pli -
ca tion of his ra tio nal law to in ter na tional law came out just be -
fore that, in 1795, in his small tract To ward a Per pet ual Peace: A
Philo soph i cal Sketch, in which he de duces in ra tio nal is tic fash ion
the idea of a league of na tions from the pos tu late “War Ought
Not to Be.”

3.2 Kant’s law-con cept as law-idea. The dis tinc tion
 be tween law and mo ral ity. Le gal ity and
mo ral ity. The in ner antinomy be tween
co er cion and free dom in Kant’s law-idea

While the cat e gor i cal im per a tive, as ap plied to in ner free dom or
the in ner dis po si tion, yields the ba sic prin ci ple of Kant’s mo ral -
ity, namely act ing out of re spect for the law, when ap plied to the 
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sphere of ex ter nal free dom it yields his law-con cept which in es -
sence is a law-idea: “Law is the to tal ity of con di tions un der
which the will of one can co-ex ist with the will of an other ac -
cord ing to a uni ver sal law of free dom.” This law-con cept of
Kant’s is usu ally re ferred to as the prin ci ple of co-ex is tence.

Ac cord ingly, the dif fer ence be tween jus tice and mo ral ity is
sought by Kant pri mar ily in that mo ral ity turns the cat e gor i cal
im per a tive si mul ta neously into the mo tive force of the in ter nal
dis po si tion, whereas jus tice is con tent with ex ter nal ac tions in
ac cor dance with the law. Kant ex presses this dis tinc tion in the
con cepts of mo ral ity (act ing from a sense of duty) ver sus le gal ity
(merely act ing du ti fully). Le gal ity there fore is the sim ple con -
for mity (or non-con for mity) of an act with the law, re gard less of
the in ner mo tive of the agent. The moral law can not, ac cord ing
to Kant, be ex ter nal; the le gal norm can.1

In the sec ond place, Kant ac cepts, in line with Grotius and
Thomasius, that co er cion or com pul sion is the de fin ing fea ture
of law. Hence he gives a fur ther def i ni tion of jus tice: “Jus tice,
strictly speak ing, is the pos si bil ity of a con tin ual, re cip ro cal
com pul sion com pat i ble with ev ery one’s free dom in ac cor dance
with uni ver sal laws.”

This con cept of law and jus tice con tains a pat ent antinomy.
Kant de fines free dom in a ju rid i cal sense as “in de pend ence of
some one else’s com pel ling will,” which is but an other way of
ex press ing the idea of au ton omy – ex is tence as a Selbstzweck, an
end in it self. But how can the free dom of the per son al ity, so de -
fined, be com pat i ble with co er cive law which pre cisely ig nores
this free dom?

Kant tries to re solve this antinomy in a pseudo-log i cal fash -
ion. The co er cive na ture of law is the ne ga tion of a ne ga tion of
free dom ac cord ing to uni ver sal laws (in jus tice) and is there fore
pos i tively in agree ment with the laws of free dom, just as in al ge -
bra a dou ble mi nus sign gives a num ber a pos i tive value. The or -
i gin of this antinomy in Kant lies in the absolutization of hu man
free dom in a jural and a moral sense. This free dom in the idea of
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the antinomy is not un der stood in the mean ing of ret ri bu tion
and so can not but col lide with le gal co er cion. For no jus tice can
re sult from a dou ble in jus tice in the way a dou ble mi nus sign in
al ge bra gives a num ber a pos i tive value, or in the way the ne ga -
tion of a neg a tive judg ment in logic leads to an af fir ma tive judg -
ment.

If the ne ga tion of the ne ga tion of free dom is to square with
the Kantian idea of free dom, then it must be set tled be fore hand
that free dom in the sense of ab so lute au ton omy can some times
be united with com pul sion. But this is pre cisely im pos si ble, be -
cause ju rid i cal free dom in Kant is not taken in the sense of ret ri -
bu tion but in the sense of an ex ter nal au ton omy, from which the
pos si bil ity of le gal com pul sion can not in any way be de rived.

3.3 Kant no lon ger knows law in a broad and a nar row
sense. Law in Kant is jus strictum

Kant is the first who ex pressly broke on prin ci ple with the view
al ready noted in Grotius who next to law in a nar row sense (jus
strictum) also rec og nized law in a broad sense. “Law in a broad
sense” is dis tin guished by Kant in eq uity and ne ces sity, and he
calls it jus aequivocum (equiv o cal law).

Kant does not count eq uity among ob jec tive, law ful law, but
among sub jec tive max ims, and he there fore con sid ers eq uity ju -
ris pru dence an oxy mo ron. And laws of ne ces sity, with its motto 
“necessitas non habet legem” (ne ces sity has no laws), is fully re -
jected by Kant as an “ob jec tive” le gal norm. It can at most have
grounds in a sub jec tive sense, which pre cludes pun ish ment, but 
can never undo an un law ful act in an ob jec tive sense.

This elim i na tion of laws of ne ces sity from the “ob jec tive” law 
of rea son (i.e., the jural ac cord ing to its law-side) is of im mense
im port. For we re call that Wolff jus ti fied the ab sorp tion by rai -
son d’état of nat u ral law on the ba sis of “laws of ne ces sity.”
Kant’s con cept of law de mol ishes all com pro mise with the prin -
ci ple of rai son d’état.

3.4 The con cept of salus publica in Kant

Kant too does ac knowl edge in his ra tio nal po lit i cal the ory the
rule Salus publica suprema lex esto, but his en tire free dom ide al -
ism re sists in sert ing into it the Wolffian sense of the well-be ing
and hap pi ness of the cit i zens. The eudaemonist prin ci ple, af ter
all, is heteronomy in Kant and there fore con flicts with the ba sic
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prin ci ple of his eth ics: au ton omy. Kant gives salus publica an en -
tirely dif fer ent con tent.

As the ba sic prin ci ple of the only ra tio nal con sti tu tions, salus
publica means only that the state must be brought into con for -
mity with the apriori le gal prin ci ples that we are obliged to strive 
for by a cat e gor i cal im per a tive. And de spite all this we will see
how Kant’s ide al is tic law-con cept, which in its root is nomina -
lis tic and in di vid u al is tic, leads to a re lent less sanc tion ing of the
ab so lut ism of the “gen eral will” in the pos i tive laws.

3.5 Law is re stricted to hu man re la tion ships. The
re la tion be tween ra tio nal law and pos i tive 
law in Kant

In the end Kant re stricts his law-con cept to hu man re la tion ships 
and ac cord ingly re moves the so-called jus divinum from his
philo soph i cal the ory of law. The re la tion be tween ra tio nal law
and pos i tive law in Kant is any thing but clear. Kant him self still
re fers to his ra tio nal law in the tra di tional way as nat u ral law,
and it is un de ni able that his de tailed ex po si tion sends ra tio nal
law back to the out lines of the ra tio nal ist hu man ist nat u ral law.
Still, his meta phys i cal start ing point in ra tio nal law no lon ger
has any nat u ral-law char ac ter is tics what so ever.

Kant char ac ter izes pos i tive law in two ways: on the one hand
as stat ute law that springs from the will of the leg is la tor, as
against the nat u ral (read: ra tio nal) law that rests purely on
apriori ra tio nal prin ci ples; on the other hand, as real law, that is,
as law given in ex pe ri ence, law as it ob tains in a par tic u lar time
and place, while ra tio nal law “must de liver un chang ing prin ci -
ples to all pos i tive leg is la tion.”

When deal ing with the ques tion, What is law? Kant notes that
the con cept of law must pro vide the cri te rion for de cid ing
whether what the pos i tive laws say and want is in deed law and
that in or der to dis cover this cri te rion the ju rist should leave the
em pir i cal prin ci ples of the pos i tive laws and search out the
apriori source of law in rea son (even though the pos i tive laws
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can func tion very well in ori ent ing and guid ing the ju rist),1 in
or der to find the foun da tions for pos si ble pos i tive leg is la tion.
These two char ac ter iza tions of pos i tive law seem dif fi cult to
hold to gether.

On the one hand, pos i tive law is pro claimed in positivistic
fash ion to be “the will of the leg is la tor”; on the other hand, ra tio -
nal law is pre sented as the nec es sary apriori foun da tion of ev ery
pos i tive law. From what fol lows it will be come clear, how ever,
that Kant rec og nizes ra tio nal law only as nor ma tive cri te rion for 
pos i tive law, just as his law-con cept is in deed a law-idea.

Mean while, in true nomi nal ist fash ion, Kant finds in his ra tio -
nal law a bridge to a re lent less sanc tion ing of the will of the leg -
is la tor with the aid of the con tract the ory and the well- known
ad age, “Volenti non fit iniuria,” as a re sult of which he gets
caught in the in ner antinomy of ra tio nal law fa mil iar since
Grotius. For the prin ci ple of pacta sunt servanda and the con -
struc tion of pos i tive law as the “gen eral will” sanc tion also
those pos i tive laws that hap pen to con flict with Kant’s code of
ra tio nal law, even as Kant en joins un con di tional com pli ance
with the pos i tive laws. In other words, ra tio nal law with him is
no lon ger a bar rier for the state leg is la tor. This antinomy ac -
quires a very com plex char ac ter in Kant be cause the re la tion -
ship be tween ra tio nal law and pos i tive law in ter sect in his the -
ory with that be tween pri vate and pub lic law.

3.6 The re la tion of pub lic and pri vate law 
in Kant. All pos i tive law is for him pub lic 
law. The clas sic fig ure of the rule of law

Kant dif fer en ti ates his law of na ture (read: law of rea son) into
“nat u ral” and “civil” law. “Nat u ral law,” as the law of the state
of na ture, he iden ti fies with pri vate law; civil law, which guar -
an tees “Mine and Thine” by means of state laws, he iden ti fies
with pub lic law.

Ev i dently, Kant hon ors the clas sic lib eral idea of the rule of
law as we found it de vel oped in Locke, and there fore he looks
for the sole end of the state in the pro tec tion and sanc tion of in -
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nate and ac quired pri vate sub jec tive rights. These rights form
the start ing point for his nat u ral-law pri vate law, and Kant dif -
fer en ti ates be tween them in some what the same way as Wolff. 

In nate rights, then, ac cord ing to Kant, rep re sent the moral
ca pa bil ity to ob li gate oth ers, a power that be longs by na ture to
ev ery man, ir re spec tive of any le gal act. Ac quired rights, by con -
trast, do have a le gal act as their pre con di tion. Kant calls the in -
nate m ine and thine the in ner mine and thine and it con sists ac -
cord ing to hm only in a sin gle right, namely free dom (in de -
pend ence of some one else’s com pel ling will) to the ex tent that it
can co-ex ist to gether with ev ery body else’s free dom in ac cor -
dance with a uni ver sal law of free dom.

In this for mula, which rests en tirely on Kant’s law-con cept,
the in di vid ual with his in nate rights is at least no lon ger, as in
Wolff, placed en tirely on his own but from the be gin ning is sub -
ject to the prin ci ple of co-ex is tence and has there fore been
relativized as in di vid ual in re gard to le gal co or di nate re la tion -
ships, even though Kant as an in di vid u al ist lacks in sight into the
su pra-in di vid ual struc ture of or ga nized com mu ni ties. In any case,
Kant ac cord ingly no lon ger speaks of ab so lute in nate rights. The 
one in nate right of free dom, ac cord ing to him, con tains—: the
right of equal ity, that is, the right not to be ob li gated by oth ers to 
more than one may in turn ob li gate oth ers (Rous seau); the right
to be one’s own mas ter (sui juris); the right to a good name (be -
cause one has com mit ted no in jus tice to any one prior to any ju -
rid i cal act); the right to free dom of ex pres sion; etc. etc.

3.7 The prac ti cal sig nif i cance of dis tin guish ing the 
var i ous in nate rights for the dis tri bu tion of 
the onus of proof

The prac ti cal sig nif i cance of dis tin guish ing all these in nate
rights as they were taken up in the var i ous dec la ra tions of hu -
man and civil rights is the dis tri bu tion of the onus of proof. For
when ever the ex is tence yes or no of an ac quired right was at is -
sue, the party who dis puted such a right could in voke his in nate 
right of free dom (now spec i fied ac cord ing to its var i ous re la -
tion ships) and plead the rel e vant in nate right de rived there -

250



from. The op po site party then had to prove his ti tle to the ac -
quired right.

Kant deems all these dis tinc tions philo soph i cally unwarrented
as sep a rate in nate rights.

3.8 In tel li gi ble prop erty and phys i cal prop erty
Op po site the in ter nal mine and thine (the in nate right of free -
dom) Kant places the ex ter nal mine and thine, and its def i ni tion
brings him to a most re mark able view of le gal prop erty: “That
which is le gally mine (meum juris) is that with which I am so
bound up that the use an other might make of it with out my con -
sent would in jure me.” Kant opens his dis cus sion of pri vate law
on ex ter nal mine and thine with these words: “The sub jec tive
con di tion of the pos si bil ity of any use at all is pos ses sion
[Besitz].” He then dis tin guishes be tween phys i cal (em pir i cal)
pos ses sion, which sim ply con sists in pos ses sion with ex ter nal
de ten tion, from in tel li gi ble or ju rid i cal pos ses sion as pos ses sion
with out de ten tion; and, true to his meta phys i cal sep a ra tion be -
tween noumenon and phaenomenon, he wants to de fine the lat -
ter with out any ap peal to sen sory ex pe ri ence by tak ing the ob -
ject of pos ses sion not as a space-time mat ter but sim ply as a
thing that is log i cally dis tinct from the le gal sub ject.

Al though this def i ni tion nat u rally ends in a mean ing less
logicism, still the dis tinc tion be tween phys i cal and ju rid i cal pos -
ses sion as pos ses sion with and with out de ten tion re mains im -
por tant and fruit ful.1

As we know, in mod ern civil law, pos ses sion with out ac tual
de ten tion (cor pus) is very well pos si ble. The ju rid i cal au thor ity
over a thing is never iden ti cal with phys i cally hold ing or main -
tain ing it (manutentio), a fact that im me di ately makes sense in
the light of our the ory of mean ing-anal o gies.

Thus, for Kant, nat u ral-law pri vate right is iden ti cal with ex -
ter nal mine and thine, and as he em barks on a sys tem atic treat -
ment of this topic he soon re lapses, de spite his start ing point,
into the old ra tio nal is tic nat u ral-law method of a meta phys i cal
ra tio nal law when dis tin guish ing be tween in tel li gi ble and phy -
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s i cal pos ses sion. He too sets up a ma te rial code of nat u ral-law
pri vate right and in so do ing aban dons his tran scen den tal
method which was in tended to de duce only the ideal form of le -
gal phe nom ena. In his treat ment of the sec ond part of his ra tio -
nal law sys tem, which deals with the apriori philo soph i cal po lit i -
cal the ory, he is forced to take a po si tion on the re la tion be tween
nat u ral (pri vate) law and civil law, and here he tries to build a
bridge be tween the two whereby the unity of his law-con cept is
pre served, at least for mally.

Ac cord ing to Kant, the state of na ture can be char ac ter ized
over against civil so ci ety as a con di tion of law-lessness, be cause
there is no com pe tent judge when rights are in dis pute. That is
why all pos ses sion in the state of na ture is only pro vi sional
own er ship, which does not be come le gal own er ship (prop erty)
un til the es tab lish ment of a civil so ci ety with its state sanc tions.
In this, Kant fol lows Rous seau, who knows only “pos ses sion”
prior to the state, not le gal “prop erty,” since prop erty “can only
be based on a pos i tive ti tle” (So cial Con tract 1.8). This at least is in 
prin ci ple the es cape route, cho sen al ready by Hobbes, from du -
al ism in the law-con cept.

Nat u ral law gains force of law only in the state. Kant, how -
ever, re mains true to his ide al is tic stand point which sees in ra -
tio nal law only an ideal cri te rion for pos i tive law with out at -
tach ing to it any real force of law when fac ing the will of the leg -
is la tor. With that, Kant es capes at least the antinomy that en -
snared Hobbes when he feigned an iden tity be tween his nat u ral 
law and pos i tive law. Kant writes in so many words: 

In terms of form, the law of mine and thine in the state of na ture
con tains the same as that which civil so ci ety pre scribes in so far
as it is viewed ac cord ing to purely ra tio nal con cepts, ex cept that
in the lat ter the con di tions are spelled out un der which they can
lead to the ex er cise thereof.

In other words, Kant too speaks only ide ally of a “civil state” and
“civic leg is la tion” whose gen u ine uni fi ca tion into a com mu nal
body serves as a guid ing prin ci ple (norma), in short, as a state
“as it should be ac cord ing to pure prin ci ples of law.” So far,
there fore, there is as yet no in ter nal con tra dic tion in the re la tion
be tween ra tio nal law and pos i tive law. But the in ner antinomy
in Kant’s ra tio nal law be comes starkly ev i dent when from this

252



ra tio nal law, by way of the nominalistic con struc tion of the so -
cial con tract, he draws the con clu sion that pos i tive leg is la tion as 
the “gen eral will” can do no one any wrong.

3.9 Kant’s view of the so cial con tract

The so cial con tract by which in di vid u als con sti tute them selves
a state is un der stood by Kant, es sen tially like Rous seau, as a
com pact whereby the peo ple, one and all, omni et singuli, sur ren -
der their ex ter nal nat u ral free dom, to re ceive it back in a higher
form as mem bers of the state com mu nity (universi).

The so cial con tract is here con ceived merely as a su pra-sen -
sory idea of a real con tract, an idea ac cord ing to which the state
alone can be taken to be a law ful in sti tu tion.

Rous seau too saw his so cial con tract as an ideal jus ti fi ca tion
of the state, not as an his tor i cal fact. But he wanted to see this
idea re al ized through the ref or ma tion of un law ful po lit i cal in sti -
tu tions.

On this point Kant un doubt edly thought the same thing, but
he stated openly (which Rous seau did not do) that a rev o lu tion -
ary path to re al iza tion is fun da men tally rep re hen si ble. The so -
cial con tract is im plied in a nut shell al ready in Kant’s “law-
 idea,” in fact con sti tutes the es sen tial con tent of it. For this
law-idea de manded the de lim i ta tion of the do mains of in di vid -
ual free dom ac cord ing to a “uni ver sal law of free dom.” Now
then, ac cord ing to Kant this “uni ver sal law of free dom” is given
only in the civil state, whereas the state of na ture is a “sav age,
law less free dom” which ev ery in di vid ual is com manded to
aban don by the cat e gor i cal im per a tive. The gen eral will as con -
sti tuted by the so cial con tract is here in deed the leg is la tor of
free dom in the sense of Kant’s law-idea.

In his apriori po lit i cal phi los o phy Kant wields the con tract
prin ci ple in the same logicistic way as he em ploys the cat e gor i -
cal im per a tive in his moral phi los o phy. He in quires ev ery time
whether some thing is not at vari ance with the so cial con tract or
whether it is log i cally pos si ble that the peo ple should de sire this 
or that. But as he works out his idea of the state fur ther, Kant de -
parts from the paths of Rous seau’s ab so lut ism of pop u lar sov er -
eignty and re turns to the the ory of the con sti tu tional state as
founded by Locke.
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3.10 Kant and the doc trine of trias politicas

In the man ner of purely “ra tio nal law” Kant em ploys a prac ti cal
syl lo gism to de duce the doc trine of trias politicas (i.e.,
Montesquieu’s the ory of the sep a ra tion, or the mu tual in de -
pend ence within their dis tinc tive spheres of com pe tence, of the
leg is la tive, ex ec u tive and ju di cial pow ers of gov ern ment). The
syl lo gism runs as fol lows: ma jor prem ise: the law; mi nor prem ise:
the com mand to ex e cute the law; ergo: the ju di ciary.

The leg is la tive power can be granted only to the peo ple’s gen -
eral will. For no leg is la tion must be able to harm any one, and
this is pos si ble only if via the gen eral will, in keep ing with the
ideas of free dom, equal ity and in de pend ence (au ton omy),  ev -
ery one im poses the law upon him self (Volenti non fit iniuria).

Thus, with re spect to the three “ra tio nally nec es sary” pow ers
in the state, Kant for mu lates the well-known ad age: “the will of
the leg is la tor about mine and thine is irreprehensible, the ex ec u -
tive ca pa bil ity of the high est au thor ity is ir re sist ible, and the
ver dict of the su preme judge is ir re vo ca ble.”

3.11 The in ner antinomy in Kant’s ra tio nal law

Ac cord ingly, the “gen eral will” of the leg is la tor is not in con for -
mity with ra tio nal law on the ba sis of its ma te rial con tent, but
purely in a for mal sense as the “gen eral will” of “proper prac ti -
cal rea son.” With that, this ra tio nal law dis solves it self, be cause
it must sanc tion ev ery con tent of the gen eral will that is in con -
flict with the other pos tu lates of ra tio nal law. For nei ther for mal
au ton omy nor the Rous seau-like con cept of equal ity can guar -
an tee the in ter nal su pra-ar bi trary le git i macy of the con tent of
pos i tive leg is la tion.

Here the nominalistic na ture of Kant’s law-idea ap pears as
clear as day. He goes so far in sanc tion ing all gov ern men tal ar bi -
trari ness that he con sid ers the right to re sis tance of the old es -
tates “against all rea son.” On the other hand, af ter a suc cess ful
rev o lu tion the peo ple have to ren der the new gov ern ment un -
con di tional obe di ence. Mean while we have to note that in spite
of his in di vid u al is tic view of the state, which of course knows
no in ner bound aries of com pe tence, Kant does de fend, against
Grotius, Hobbes, Rous seau and Wolff and in line with Locke
and Thomasius, the sep a ra tion of church and state.
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In his law-idea Kant, with Thomasius, lim its le gal re la tion -
ships to those that are sus cep ti ble to ex ter nal leg is la tion. And he 
be lieves it would be in con flict with the au ton omy of the per son -
al ity if the state were to con cern it self with in ter nal ecclesial af -
fairs and mat ters of faith. But he does not draw a gen u inely ju -
rid i cal sphere of com pe tence for the state. His law-idea, af ter all, 
is merely a nor ma tive cri te rion for pos i tive law, not a real le gal
con cept.

More over, the con trast ex ter nal and in ter nal for dis tin guish ing
be tween jus tice and mo ral ity is al to gether un de fined as to
mean ing and is there fore use less. The law is ab so lutely not in -
dif fer ent to some one’s in ter nal dis po si tion. Think of weigh ing
the mea sure of pun ish ment off against the de gree of guilt of the
of fender.

3.12 Kant’s ab stract view of pe nal ret ri bu tion

Kant’s formalistic, ab stract ide al is tic view of law has made him
the fa ther of the so-called clas sic the ory of ret ri bu tion in crim i -
nal law. This the ory wants to un der stand re trib u tive pun ish -
ment as a strict de mand of the cat e gor i cal im per a tive, free of all
con nec tion with the dis tinct struc ture of the state and free of all
the other mean ing as pects of the cos mos. It un der stands pun -
ish ment in the prim i tive sense of talio (an eye for an eye: the
pun ish ment should if pos si ble in flict the same dam age to the of -
fender as he caused his vic tim). Kant ex presses this ab stract idea 
of pun ish ment  – its free dom from all em pir i cal ma te rial ends
(such as the com mon wel fare, the salus publica in the sense of
Wolff) – in the ad age “Fiat ju sti tia, pereat mundus” (let jus tice be
done, though the world per ish).

3.13 The true mean ing of Kant’s law-idea. Law as
the in di vid u al is tic or der of peace. Kant’s idea 
of a league of na tions

The full mean ing if Kant’s law-idea does not be come clear un til
his ra tio nal-law the ory of in ter na tional law.

Ac cord ing to Kant, who fol lows Hobbes, Spinoza and Pufen -
dorf in this, the na tion-states are liv ing in a state of na ture. Con -
sis tent with his in di vid u al is tic view of the re la tion be tween the
state of na ture and the civil state, Kant qual i fies this con di tion as 
law less. Af ter all, a gen eral will is lack ing in the ex ist ing re la -
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tions be tween peo ples. Ac cord ing to Kant’s law-idea, the state
of na ture among the na tion-states is a state of war, a con di tion of 
the right of the stron gest, even though it need not al ways lead to 
ac tual war fare.

A cat e gor i cal im per a tive that reads: War ought not to be, obli -
ges the states to with draw un con di tion ally from this state of na -
ture and to en ter into a league of na tions, in keep ing with the
idea of the so cial con tract. Kant does not, like Wolff,  con ceive of
such a league as a super state, a “civitas max ima” with sov er eign
au thor ity over all mem ber states, but rather as an as so ci a tion or
fed er a tion of states, a per ma nent con gress of states, an as so ci a -
tion which can be ter mi nated at any time and there fore needs to
be re newed from time to time. This con gress of states shall judge 
in ter na tional dis putes in the same way as in di vid u als con duct
their law suits be fore the civil judge! All rights of mine and thine
be long ing to na tion-states in the state of na ture bear only a pro -
vi sional char ac ter and shall at last pe remp to rily be come true
rights in Kant’s league of na tions.

Not un til we have reached this point do we get to know the
true con tent of Kant’s law-idea. It is the in di vid u al is tic-nomi -
nalistic idea of an or der of peace. In Kant, the cat e gor i cal im per a -
tive for states is not: “Let there be peace through jus tice,” but
con versely: “Let there be jus tice through peace.” As a re sult,
Kant be came the fa ther of ide al is tic pac i fism, which for all prac -
ti cal pur pose places peace above jus tice. The idea of “per pet ual
peace” is in Kant the high est po lit i cal good, the ideal end goal of
his tor i cal de vel op ment. This nominalistic law-idea is so de void
of in sight into the dis tinc tive struc tural pe cu liar i ties of the in ter -
nal com mu nal law of the state and of dis putes in in ter na tional
law that Kant puts the lat ter on a par with law suits be tween pri -
vate in di vid u als, sim i lar to the way he de fines the state as “a
mul ti tude of peo ple un der ju rid i cal laws.”

Kant elab o rated on his idea of a league of na tions in his es say
of 1795, Per pet ual Peace. At the same time he de liv ered him self of 
a mor al is tic cri tique of the idea of rai son d’étre which again re -
vealed how lit tle he un der stood of the pos i tive value at the heart 
of this idea.
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In Kant, pol i tics dis solves into an ab stract in di vid u al is tic ju -
rid i cal mo ral ity. For the rest he views state craft as a mere mat ter
of tech nique or ju di cial method.

3.14 Other rep re sen ta tives of ra tio nal law

With his “ra tio nal law” Kant cre ated a fol low ing. His best
known dis ci ples were Schmalz and Rotteck, who like Welcker
tried to give Kant’s ab stract idea of a con sti tu tional state a more
cul tural ori en ta tion, with out de part ing from the lib eral stand -
point.1 As a rep re sen ta tive of ra tio nal law must be men tioned,
di rectly next to Kant, Johann Gottlieb Fichte (1762-1814) in his
first pe riod of in di vid u al is tic ra tio nal ism with his sys tem atic
study, Foun da tions of Nat u ral Law.2

3.15 The an ar chis tic con se quences of the ra tio nal-law
the ory of ab so lute hu man rights in Fichte (1793)

In 1793, Fichte pre ceded his sys tem atic Foun da tions with a very
re mark able es say, pub lished anon y mously un der the ti tle Con -
tri bu tion to the Cor rec tion of the Pub lic’s Judg ments con cern ing the
French Rev o lu tion, a work he later openly dis avowed. It is re -
mark able be cause it drew the con clu sion from the the ory of in -
nate and in alien able hu man rights, con ceived in terms of ra tio -
nal law, that ra tio nal law jus ti fies only the state of na ture and re -
gards the state, along with the le gal or der, as in and of it self un -
jus ti fied and based purely on ar bi trary con ven tion. Here Fichte
merely drew the rad i cal con clu sion from the doc trine of ab so -
lute sub jec tive rights, about which we showed ear lier that when
con sis tently con sid ered it makes ev ery con cept of law im pos si -
ble.

In this early work of Fichte, the ab so lute hu man rights are
un der stood mor al is ti cally and ra tio nal is ti cally, as the re flec tion
of the meta phys i cal ab so lute moral law of free dom. Acts which
this moral law com mands me to do are my in alien able ab so lute
rights; acts which that law merely al lows me to do are my alien -
able rights. Here we have the ab so lute au ton omy of the free “I”,
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the free per son al ity from which even jus tice de rives, con ceived
in Fichte “ad consequentias” and so “ad ab sur dum.”

What ever the per son al ity has not put to it self as im per a tive
in the au ton o mous moral law be longs to the do main of free will, 
of con tract and con ven tion. The ab so lute pri mal rights flow
from the moral na ture of man, whereas the ac quired rights stem
from a con tract. But Fichte does not even rec og nize the va lid ity
of the prin ci ple of pacta sunt servanda vis-à-vis the ab so lute free -
dom rights: “It is an in alien able right of man, also uni lat er ally,
when ever he wants, to can cel any of his con tracts; unalterability 
and per pet ual va lid ity of any con tract is the harsh est of fense
against the rights of man kind as such.”

In the line of Locke, Fichte ac cepts own er ship-through-la bor
(physiocratically con ceived) as a pre-state hu man right, but he
de nies a dominium eminens (su preme own er ship) for the state.
The state and all pos i tive law be long to the area of pure ar bi -
trari ness, the area of con ven tion and con tracts. In con trast to all
his pre de ces sors Fichte does not re gard the so cial con tract as a
spe cial one at all, but rather as an or di nary pri vate-law con tract,
on a par with all oth ers like it. Like the lat ter, it must leave in tact
the su preme right of man, that of free self-de ter mi na tion; hence
ev ery state law re quires the con sent of each and ev ery in di vid -
ual with out ex cep tion. The state re ally has only one end,
namely, to re strict it self more and more as cul ture pro gresses,
and at last to abol ish it self. This idea never left Fichte, not even
in his later phases, at least prior to his very last pe riod.

3.16 The ab so lute sep a ra tion be tween law and 
mo ral ity in Fichte’s Foun da tion of Nat u ral
Law and the ne ga tion  of a pre-state 
nat u ral law. Anselm Feuerbach

In his book on the foun da tions of nat u ral law Fichte, in part un -
der Kant’s in flu ence,  aban doned his ear lier an ar chis tic the ory
of the ab so lute moral rights of man as well as his der i va tion of
ra tio nal law from mo ral ity. He now de clared that there is no
nat u ral law at all in the sense of a pre-state or ex tra-state law,
and af ter 1798 he grounded his en tire ra tio nal-law sys tem, his

258



the ory of prop erty, and his eco nomic the ory on the idea of the
state, since “only in the state does any thing have force of law.”

At the same time he now car ried through such a rad i cal sep a -
ra tion be tween law and mo ral ity as had never seen its equal in
the en tire his tory of nat u ral and ra tio nal law. Both Thomasius
and Kant, for all their sharp dis tinc tion be tween law and mo ral -
ity, had nev er the less in the fi nal anal y sis given to both law and
mo ral ity a com mon root in a ba sic prin ci ple of eth ics. How ever,
Fichte, like Feuerbach1 in his work Cri tique of Nat u ral Law (1796), 
also sev ered this last tie be tween ra tio nal law and mo ral ity.

3.17 Fichte and law as log i cal neg a tive prin ci ple
of mu tu al ity

Fichte now re leases his ra tio nal law from the moral “ra tio nal
pur pose” that con sists in the duty of the “I” ( the free per son al -
ity) to strive af ter the ab so lute. Law rests only on a neg a tive, if
need be com pul sory, ac knowl edg ment and self-lim i ta tion of all
ra tio nal crea tures among each other (even if ego ism can con -
tinue to rule each in di vid ual).

No doubt what we see here is the in flu ence in Fichte of Kant’s
dis tinc tion be tween le gal ity and mo ral ity, but he goes fur ther
than Kant when he no lon ger de rives ra tio nal law from the su -
preme moral law, but merely from a law of logic.  “The con cept
of law will be re quired by the log i cal con sis tency and truth of
thought.” One need only re call the principium contradictionis to
re al ize that ra tio nal be ings ought to treat each other not as
things but as ra tio nal per sons. Fichte seeks the es sence of law as
idea sim ply in the mu tu al ity of all le gal re la tions, in which he no 
lon ger rec og nizes a moral prin ci ple but merely a prin ci ple of
log i cal thought. The le gal duty not to treat each other as things
does not hold ex cept on con di tion of mu tu al ity. This is ac com -
pa nied by a very neg a tive at ti tude to ward law which we could
al ready no tice in his ear li est work. No ab so lute ground can be
ad duced for law, as it can for mo ral ity; it be longs to the realm of
ra tio nal cal cu la tion of in ter ests, to the realm of log i cal con sis -
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tency. The prin ci ple of law is not an ab so lute but merely a hy po -
thet i cal prin ci ple. How ever, can a ground be ad duced why
some one has to be con sis tent? In this way Fichte in 1796 gives to
law an in ter nal antinomic in ter me di ate po si tion be tween the
two do mains of nat u ral ne ces sity and moral free dom. On the
one hand, law is no me chan i cal con for mity to nat u ral law, be -
cause ra tio nal crea tures, phys i cally speak ing, can just well ne -
gate as re spect each other’s free dom. On the other hand, law be -
longs more to the do main of na ture than to the do main of free -
dom since, in Fichte, law rests only on tech ni cal, prac ti cal
grounds.

In his Moral Doc trine of 1798, Fichte re treats from the stark du -
al ism of law and mo ral ity in so far as he con sid ers it an ab so lute
duty of con science to in cor po rate into the le gal life of the state
the ac knowl edg ment of prop erty, work, and so on, thus giv ing
law an ab so lute sanc tion within mo ral ity, though with the pro -
viso that af ter the ed u ca tion of hu man ity to uni ver sal moral har -
mony the state as ex ter nal in sti tute of co er cion ought to dis ap -
pear.

The ba sic prin ci ple of Fichte’s mor al is tic phi los o phy in this
pe riod is to have the whole of tem po ral re al ity arise dia lec ti -
cally1 (i.e., by way of an antinomy through trans gress ing all
mean ing-bound aries in thought) from the moral free dom of the
ab so lute “I” as the root of cre ation. Con se quently, he also wants to 
de duce the idea of law dia lec ti cally from moral free dom (as the
ne ga tion thereof) and in so do ing ac cept the antinomy that must 
nec es sar ily arise for thought.

Im plicit in the pri mal moral right of the in di vid ual per son to
make the whole world ser vice able to his ab so lute end goal is the 
antinomy that “such in fi nite free dom would abol ish the free -
dom of all ex cept for that of a sin gle per son.” To solve this
antinomy Fichte ac cepts a new antinomy: the re stric tion of ev -
ery one’s ab so lute pri mal right through the con tract that ac -
knowl edges the free dom spheres of the oth ers. He con strues a
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syn the sis be tween these two antinomic prin ci ples – ab so lute
free dom and rec og ni tion of each other’s right – in the in ti mate
col lab o ra tion in the ser vice of the moral end goal: the so cially or -
ga nized en no bling and spir i tu al iz ing of na ture and the world of
the senses. Only from this goal does the em pir i cal in di vid ual
per son de rive his moral right of ex is tence.

3.18 Fichte’s last pe riod: law as the pre lim i nary 
stage of mo ral ity

Not un til his his tor i cal, meta phys i cal pe riod does Fichte aban -
don his in di vid u al is tic stand point and look first of all for the in -
di vid ual as a mo ment in the to tal ity, taken to be the su pra-in di -
vid ual com mu nity meta phys i cally un der stood. In his Doc trine
of the State of 1812, in which he adopts this stand point, Fichte
views law as the means and pre lim i nary stage (“Vorstufe”) of the
moral com mu nity of free per son al i ties. Al though he con tin ues
to hold firmly to the dis tinc tion be tween law and mo ral ity, he
no lon ger views law as a purely ar bi trary, con ven tional or der
(the stand point of 1796), but el e vates law to a mor ally jus ti fied
and there fore nec es sary prep a ra tion for that ideal, al most mille -
nar ian, fi nal moral stage when with out co er cion peo ple will live 
to gether in per fect har mony in the “com mu nion of the saints.”
And in his lec tures of 1813 on The The ory of the State, pub lished in 
1820, the du al ism be tween law and mo ral ity is en tirely swal -
lowed up in di a lec ti cal his tor i cal de vel op ment.

3.19 Fichte’s last pe riod: The di a lec ti cal res o lu tion of the 
mean ing of law into that of mo ral ity

The lec tures of 1813 de pict a con tin u ous his tor i cal un fold ing of
law into mo ral ity and dia lec ti cally abol ish the bound aries be -
tween law and mo ral ity in the idea of his tor i cal de vel op ment.
The idea of con sum mated mo ral ity now ap pears as the last di a -
lec ti cal de vel op ment of the idea of law, the moral king dom of
the “com mu nion of the saints” as a con tin u a tion, con sum ma -
tion, and di a lec ti cal ab o li tion of the state.

With that, the mean ing of law is dia lec ti cally “aufgehoben”
(cancelled, dis solved). Both the mor al ism of Fichte’s ear lier pe -
riod and the meta phys i cal historicism of his fi nal pe riod have
no room for a sov er eign mean ing of the jural.
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4 THE VIEW OF LAW OF THE HIS TOR I CAL SCHOOL. 

 GEN ERAL CHAR AC TER IS TICS OF THE SCHOOL’S

IN TEL LEC TUAL BACK GROUND

Fol low ing the dis il lu sion ment of the French Rev o lu tion in
which the in di vid u al is tic-nominalistic nat u ral law suf fered
ship wreck, the pe riod of the Res to ra tion saw the en trance of ro -
man ti cism (Novalis, Schlegel, Schleiermacher, Adam Müller,
and oth ers), a move ment that found its philo soph i cal fo cal point 
in the ob jec tive aes thetic ide al ism of Friedrich Wil helm Jo seph
Schelling (1775-1854).

The math e mat i cal sci ence ideal of the hu man is tic cosmono -
mic idea, which had also in spired nat u ral law, was dis missed in
ro man tic sen ti men tal ism. The hu man ist ideal of per son al ity
was sought be yond the in di vid u al is tic con cep tion of Fichte’s
early pe riod in a su pra-per sonal “com mu nity of per son al i ties”
(see In tro duc tion, p. 70.) Cap ti vat ing the minds were the prob -
lems of na tion al ity, the na tional soul or folk-spirit, and es pe -
cially his tory as the mys te ri ous or ganic ac tion of su pra-per sonal 
spir i tual forces.

This move ment found its con sum ma tion and at the same time 
its ra tio nal iza tion in Hegel’s ab so lute his tor i cal ide al ism. It was
in this pe riod that arose the His tor i cal School of Ju ris pru dence
un der the su pe rior lead er ship of Friedrich Carl von Savigny
(1779-1861). The school would achieve a de fin i tive vic tory over
the nat u ral-law view of law dur ing the 19th cen tury.

4.1 Gustav Hugo and his cri tique of nat u ral law and
ra tio nal law

As the pre cur sor of the His tor i cal School, though cer tainly not
its fa ther, we must men tion Gustav Hugo (1764-1844).

Hugo was strongly in flu enced by Pütter’s em pir i cal method
(see Chap. 1, § 2.5, page 25, § 2.9) and im bued with Kant’s crit i -
cal phi los o phy. Epistemologically, Hugo de liv ered the worst
blow to the math e mat i cal method of de duc tion ap plied to the
doc trine of nat u ral law by dem on strat ing that ev ery ver sion of
nat u ral law turns out to draw its ma te rial from his tor i cal law (in
par tic u lar from Ro man civil law) and that it is pos si ble with the
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same seem ingly math e mat i cal con sis tency to de duce from nat u -

ral-law prin ci ples the most heterogenous sys tems. 

Go ing be yond Kant’s own nat u ral-law sys tem, Hugo in his

Nat u ral Law as a Phi los o phy of Pos i tive Law (Berlin, 1798) de -

fended the the sis that just as the think ing mind in it self has only

empty thought-forms that have to re ceive their en tire con tent

from ex pe ri ence, so rea son can sup ply mo ral ity and nat u ral law

with noth ing but for mu laic, con tent-less guide lines and crit i cal

prin ci ples that like wise have to de rive their en tire con tent from

the his tor i cal ex pe ri ence of law. Hugo is very skep ti cal about

the ab so lute va lid ity of all ma te rial le gal prin ci ples and even

com bats the log i cal ne ces sity of the nat u ral-law prin ci ple of

pacta sunt servanda, say ing that one can ad duce ar gu ments both

for and against it. In any case it is fool ish ness to want to de rive

the le gal sys tem from this prin ci ple which it self first has to be

de duced from law.

For the same rea son, in sti tu tions like prop erty, fam ily, and so

on,  are in no way log i cally nec es sary. (In his crit i cism of ex ist ing 

pri vate-law prop erty Hugo shows strong ten den cies to ward

rev o lu tion ary so cial ism.) One could even imag ine a le gal or der

with out any pri vate law. Gen eral spec u la tions about nat u ral

pri vate law are use less for leg is la tion. One might as eas ily try to

dis till a med i cal pre scrip tion from meta phys i cal views about

the uni ver sal prop er ties of bod ies. One should stick to the his -

tor i cal ex pe ri ence of law.

He also fought against the nat u ral-law view of the om nip o -

tence of the law-maker. There is much more pos i tive law than

can be in cor po rated in leg is la tion. For this rea son it is fool ish -

ness to want to cod ify all law in stat u tory laws. Thus Hugo un -

der scored the im por tance of his tor i cal study and lev eled heavy

crit i cism, par tic u larly at Heinneccius, of the pre vail ing

unhistorical nat u ral-law treat ment of Ro man law in his day that

was averse to study ing the sources.
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4.2 Hugo and source crit i cism. Pre cur sor, not fa ther,
of the His tor i cal School. His view of his tory is
 with out the typ i cal organological fea ture of
ro man ti cism

Hugo in sisted that the orig i nal and pure Ro man law has to be
re pro duced from the sources them selves, whereas the dom i -
nant schools un crit i cally passed off for Ro man law the usus
modernus. He also laid the foun da tion for the periodization of
the his tory of Ro man law, a study in which he fol lowed the Eng -
lish his to rian Ed ward Gib bon.

Al though Hugo in this way paved the way for the His tor i cal
School, his thought lacked the cu ri ous organological fea ture
that would be come the hall mark of the school. This ap proach
did not take off un til the work of Savigny.

4.3 Savigny: his life and works

Friedrich Carl von Savigny was born in Frank furt am Main on
Feb ru ary 21, 1779, a scion of the old no bil ity. In 1803 he mar ried
Kunigonde Brentano, a fan of Goe the and Schil ling. Friedrich
Carl got to know Schil ling al ready in 1799 and came much to ad -
mire him. His fa mous work The Law of Pos ses sion was pub lished
in 1803, which placed him at one stroke at the head of schol ars of 
Ger man civil law. In this work he de vel oped his well-known
cor pus an i mus the ory of prop erty in an cient Rome, a the ory that
proved un ten a ble later, es pe cially as a re sult of the cri tique of
Jhering, who showed it to be at vari ance with the an cient
sources.

As early as 1806, in a re view of Hugo’s Text book of the His tory of 
Ro man Law, Savigny de fended the the sis that the “whole sci ence 
of ju ris pru dence is noth ing but  le gal his tory . . . so that a pref er -
en tial treat ment of le gal his tory can be dis tin guished from ev ery 
other study of le gal sci ence only by the var ied se duc tion of light
and shadow.”

1814 he pub lished the pro gram of the His tor i cal School in his
re nowned On the Vo ca tion of Our Age for Leg is la tion and Ju ris pru -
dence.1 His two stan dard works are The His tory of Ro man Law in
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the Mid dle Ages, 6 vols. (Hei del berg,1815-1831) and Sys tem of
Mod ern Ro man Law, 8 vols. (Berlin, 1840-1849).1

Vol ume 8 of Sys tem, Savigny placed the doc trine of in ter na -
tional pri vate law, for the first time since Bartolus, on a fun da -
men tally new ba sis which has re tained its sig nif i cance till now.
While work ing on this last vol ume he was called to head the
newly cre ated Prus sian min is try of re vi sion of stat utes, an of fice 
he held from 1842 to 1848 but which  bore lit tle fruit for leg is la -
tion in Prus sia ex cept for the law on bills of ex change. He had
given up his post as pro fes sor for this.

For the rest, as Prus sian min is ter Savigny earned last ing merit 
by stim u lat ing the Royal Acad emy of Sci ences to pub lish the
Cor pus Inscriptionum Latinarum. For that mat ter, Savigny was
also ac quainted with the prac tice of law since he was a mem ber
from 1819 on ward of the court of ap peal for com mon law in the
Rhine prov inces of the king dom of Prus sia.

Savigny died on Oc to ber 25, 1861, at the age of 83. By his
death bed stood his friend and pu pil, the great lin guist and le gal
his to rian Ja cob Grimm.

4.4 The core of the his tor i cal view of law. Law as
the or ganic prod uct of the (ini tially 
un con scious) his toric folk-spirit

Char ac ter is tic of this school, at least in its first pe riod, is that it
took his tor i cal de vel op ment to be an im ma nent reg u lar ity of
law it self. This was based on its dis tinc tive idea that all law is an
or ganic, at first un con scious, cre ation of the spirit of a peo ple,
the folk-spirit that un folds in the his tor i cal pro cess. No doubt in
this re spect the ro man tic phi los o phy of Schelling put its stamp
on the His tor i cal School.

Af ter Savigny in his fa mous early work The Law of Pos ses sion
had given a sam ple of crit i cal-his tor i cal study of sources, he
sum ma rized the pro gram of the His tor i cal School in the
above-men tioned lit tle book let On the Vo ca tion of our Age. He did 
it more rig or ously in the ar ti cle “Ueber den Zweck dieser
Zeitschrift” (About the goal of this jour nal) which formed the
open ing ar ti cle in the first is sue of the Zeitschrift fur geschichtliche 
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Rechtswissenschaft (Jour nal for his tor i cal le gal sci ence), a pe ri od -
i cal which he founded to gether with Eichhorn and Göschen in
the year 1814.

Ac cord ing to Savigny, law, like lan guage, has a cer tain char -
ac ter that is pe cu liar to a peo ple. Lan guage, mor als and law do
not lead iso lated lives; they are sim ply nat u ral func tions of one
and the same peo ple which in na ture are in sep a ra bly con nected
and ap pear as sep a rate prop er ties in our eyes only. What unites
them is the shared con vic tion of a folk, the same sense of in ner
ne ces sity that pre cludes any no tion of ac ci den tal or ar bi trary or -
i gin.

This or ganic con nec tion of law with the es sence of a folk’s
char ac ter is said to be pre served in its fur ther de vel op ment, and
this de vel op ment fol lows the same law of in ner ne ces sity. Law
there fore grows with a peo ple, un folds with the peo ple, and fi -
nally dies away when the peo ple loses its dis tinc tive char ac ter.

The peo ple or “folk” is here taken to be a his tor i cal com mu -
nity. Savigny’s pu pil Puchta iden ti fied it with the “na tion.”
Fichte al ready, in his fa mous Ad dresses to the Ger man Na tion1 dat -
ing from his later pe riod, had lo cated the unity of a na tion in its
shared his tory. The “com mu nity” co mes first; the in di vid ual is
not rec og nized ex cept as a mem ber of the com mu nity – di a met -
ri cally op po site the view of in di vid u al is tic nat u ral law.

A peo ple’s shared con scious ness – the “folk-spirit” as it came
to be called un der the in flu ence of Schelling – is there fore the
true source of law. In the on go ing de vel op ment, as the cul tural
level rises, more and more of the func tions of the life of a peo ple
are dif fer en ti ated, and that which used to take place com mu -
nally now falls as a task on sep a rate es tates or classes. A spe cial
class is also cre ated for the work ing out of law, the class of ju -
rists. Law now de vel ops in a schol arly di rec tion, and just as it
lived for merly in the con scious ness of the whole folk, so it now
de vel ops in the con scious ness of ju rists. From now on, ju rists
rep re sent the folk in this func tion of the fram ing of laws:

Hence forth le gal life is more ar ti fi cial and com pli cated in that it
leads a dou ble ex is tence, now as part of the life of the peo ple
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(which it does not cease to be), now as a spe cial sci ence in the
hands of ju rists. The com bined ef fect of this dou ble life ex plains
all later man i fes ta tions [of law], and we can now un der stand
how its ev ery de tail can arise in a com pletely or ganic way with -
out any ar bi trari ness or ul te rior mo tive.

Savigny calls the con nec tion of law with the life of a peo ple the
pos i tive el e ment, the sep a rate sci en tific life of law in the ju rist
class, the tech ni cal el e ment in law. In other words, all law arises
or gan i cally as folk-law (in the form of cus toms, or rather of
man ners); that is to say, law is first formed by a folk’s cus toms
and con di tions and there af ter by le gal sci ence, yet ev ery where
through in ter nal, si lently work ing forces, not through the ar bi -
trary will of a leg is la tor.

In this whole pro cess the task of leg is la tion is no other than to
se cure the still un cer tain forms of folk-law and to cre ate suit able
reg u la tions for new po lit i cal or eco nomic needs. The leg is la tor
may even at times have the task to go against the pub lic opin ion
of the mo ment and in ter vene ed u ca tion ally (at that time, for ex -
am ple, in the area of mar riage law). Through out, how ever, both
ju rist law and stat ute law must ad vance the na tional ten den cies
of the folk-spirit or pop u lar con scious ness and link up with the
or ganic his tor i cal evo lu tion of law. Nei ther ju rists nor leg is la -
tors can cre ate en tirely new law.

4.5 The con trast be tween the His tor i cal School and the
unhistorical ra tio nal ism of hu man ist nat u ral law

The con trast be tween the view of law in the His tor i cal School
and that in the hu man ist the ory of nat u ral law can be briefly
sum ma rized as fol lows: the lat ter looks for the su pra-ar bi trary el e -
ment in law in math e mat i cal, nat u ral-sci en tific thought, whereas
the for mer lo cates it in the su pra-ar bi trary un fold ing of his tory.
“Rea son” as the Ar chi me dean point of hu man ist phi los o phy is
lo cated by the His tor i cal School in “his tory”; gen u ine nat u ral
law can not be de duced from ab stract math e mat i cal thought but
only from the ir ra tio nally con ceived un fold ing of “rea son” in
his tor i cal de vel op ment.

In his in tro duc tory ar ti cle in the first vol ume of the school’s
jour nal, Savigny draws a sharp con trast be tween the two views.
This, he writes, is the ba sic ques tion: What is the re la tion be -
tween past and pres ent, or be tween be com ing and be ing? Ra tio -
nal ism teaches that “ev ery age gives birth on its own to life and
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world, freely and ar bi trarily, be it good and happy or bad and
un happy, de pend ing on the de gree of in sight and strength.” By
con trast, the his tor i cal view teaches that 

there is no per fectly sep a rate and iso lated hu man life. Rather,
that which can be viewed as sep a rate, when looked at from an -
other an gle, is part of a higher whole. . . . This be ing so, each age
does not ar bi trarily pro duce for it self its own world, but does so, 
rather, in in dis sol u ble com mu nion with all of the past. Thus ev -
ery age must ac knowl edge some thing as given, which is none the -
less nec es sary and free at the same time; nec es sary in so far as it is not 
de pend ent upon the par tic u lar will of the pres ent; free, while it
pro ceeds just as lit tle from some alien will (such as the com -
mand of a mas ter to his slave), but is brought forth, rather, by
the higher cul ture of a folk as an ever chang ing and un fold ing
Whole (ital. added). 

4.6 The irrationalistic view of ne ces sity (law-con-
 for mity) in his tor i cal de vel op ment. This has
noth ing to do with a nat u ral-sci en tific mis read ing
of the laws of  his tor i cal de vel op ment

His tor i cal de vel op ment as serts it self with in ner ne ces sity: “It is
not like choos ing be tween good and bad things, so that rec og -
niz ing a given is good, re ject ing it is bad, yet for all that is pos si ble.
Rather, strictly speak ing, to re ject what is given is im pos si ble; un -
avoid ably it con trols our lives. We may re gret it, but not change
it.”

This view of law and his tory con tains no no tion what ever of
nat u ral-sci en tific cau sal ity, as Manigk1 and Stammler2 still as -
sumed, a fact which ought to be self-ev i dent to any one ac -
quainted with the philo soph i cal spirit of the cir cles in which this 
view of his tory found ac cep tance and with the con nec tion it had 
to the spirit of ro man ti cism. Pon der ous de bates have been
waged about the ques tion whether Savigny may be called a “ro -
man tic.” Schol ars have pointed to his so ber, work a day at ti tude
ev i dent in his early work about the right of pos ses sion and in
the first vol umes of his stan dard work The His tory of Ro man Law
in the Mid dle Ages – an at ti tude to tally dif fer ent from the ro man -
tic at ti tude to life with its cult of feel ing.
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How ever, Ger man ro man ti cism is not the kind of sim ple phe -
nom e non whose in tel lec tual-spir i tual at ti tude can be typ i fied
with a sin gle ex ter nal fea ture. More re cent re search has shown
that the thinker who used to be de picted as the ro man tic phi los -
o pher, Schelling, and who un de ni ably cre ated the spe cif i cally
ro man tic cat e go ries and gave the ro man tic worldview its most
strik ing ex pres sion, was re ally de void of ro man tic “inter nality”
and was more of an in tel lec tual per son al ity than a man of feel -
ing.

It is highly prob a ble that pre cisely Schelling, and not (as used
to be be lieved) Hegel, deeply in flu enced the view of law in the
His tor i cal School. Hegel viewed Savigny’s op po si tion to cod i fi -
ca tion a “blas phemy of Rea son.” That this in flu ence was greater
on the school’s con struc tive in tel lect, Puchta, than on Savigny,
will be come ap par ent in the chap ter on the sources of law.

4.7 Schelling and ro man ti cism’s in flu ence on the 
view of law in the His tor i cal School

If we want to un der stand Schelling’s phi los o phy in the light of
the cosmonomic idea rooted in the im ma nence stand point with
its con tra dic tory fac tors of sci ence and  per son al ity ide als, then
we must see Schelling’s de vel op ment till 1804 as the sec ond
stage on the road to post-Kantian ide al ism. This school aimed at
over com ing the du al ism pos ited by the great Königsberg phi -
los o pher be tween the sci ence and per son al ity ide als, be tween
nat u ral ne ces sity and free dom. The dualistic sep a ra tion be -
tween the o ret i cal and prac ti cal rea son in Kant, which as signed
to each its own do main, and the lim i ta tion of the o ret i cal rea son
in Kant’s sys tem through the idea of “das Naturding an sich” der -
o gated from the ab so lute ness of Rea son. If within the frame -
work of the hu man ist cosmonomic idea an ab so lute unity was
to be achieved be tween math e mat i cal ne ces sity and free dom,
then a break had to be made with an an a lyt i cal mode of think ing 
which in ac knowl edg ing the fun da men tal log i cal law of con tra -
dic tion would ul ti mately shrink back from the log i cal in con sis -
tency of an antinomy. In or der to grasp the ab so lute unity of the
cos mos, to un der stand cos mic re al ity it self as the un fold ing of
ab so lute Rea son, philo sophic thought had to start out on the
path of di a lec tics, to think through the fi nite, lim ited antinomies
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to the ab so lute syn the sis, the root of tem po ral re al ity, in which
Rea son com pletes its di a lec ti cal de vel op ment in the chain of
con tra dic tions and re turns to it self. Rea son must ac knowl edge
ev ery bound ary en coun tered on the way as hav ing been pos ited 
by it self, so that it can also sov er eignly step across that bound -
ary. This whole school views the per son al ity ideal of au ton o -
mous free dom as the root of cre ation in which na ture too is
taken up as a di a lec ti cal mo ment (iden tity phi los o phy). Fichte is 
the cre ator of this ide al is tic, di a lec tic method in his Wissen -
schafts lehre (see Chap ter 1, §§ 1 and 9); Schelling car ries it for -
ward in his Sys tem des Transzendentalen Idealismus; Hegel com -
pletes and per fects it in his Logik.

If Fichte in his first pe riod still thought from the ra tio nal is tic,
in di vid u al is tic pole, post-Kantian ide al ism soon tipped over
onto the irrationalistic pole which con ceives of law as an in de -
pend ent re flec tion (within the to tal ity of the com mu nity) of in -
di vid ual sub jec tiv ity (see In tro duc tion, pp. 69 ff.).

Post-Kantian ide al ism un folded oddly in tan dem with Ger -
man ro man ti cism. It can not be said that the many-col ored in tel -
lec tual phe nom e non of ro man ti cism was a prod uct of post-
 Kantian ide al ism; but the re verse is not the case ei ther. Ger man
ide al ism, how ever, passed through ro man ti cism, and the two in -
flu enced each other in ten sively. Ro man ti cism, which filled the
first three de cades of the 19th cen tury with its char ac ter is tic
worldview, can be seen, de spite its nu mer ous sub tle vari a tions,
as a neg a tive re ac tion to the ra tio nal ism of the En light en ment
and a pos i tive ap pre ci a tion for all the deeper foun da tions of na -
ture and life, for the in di vid u al ity and to tal ity of the cos mos that 
could never be grasped by the con cepts and for mu las of the
math e mat i cal thought char ac ter is tic of the pe riod it was leav ing
be hind.

The ac tual “philo soph i cal” gen er a tion of ro man tics in the
hey day of the move ment passed through Kant’s crit i cal phi los o -
phy and at the same time was pro foundly in flu enced by Goe -
the’s art and ideas in which the glo ri fi ca tion of in di vid u al ity
and feel ing played a cen tral role.

Di a lec tic think ing, wa ver ing be tween po lar con trasts, is
char ac ter is tic of this en tire in tel lec tual-spir i tual move ment with 
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its urge to rise above the con trasts of an a lyt i cal thought in or der
to con tem plate the world’s or ganic to tal ity in its ab so lute ness. It 
loves to talk of the “in tu itive knowl edge of ge nius” and re gards
“beau ti ful art works” as the high est unity of na ture and free -
dom. Ro man tic phi los o phers no lon ger ori ent them selves to
math e mat i cal nat u ral sci ence but to his tory and art. They view
the or ganic de vel op ment of his tory as the bat tle ground be tween 
nat u ral ne ces sity and free dom, the real the ater of di a lec ti cal ten -
sions in which ab so lute Rea son trav els its course through time.

Here, in di vid u al ity and com mu nity en ter a higher syn the sis
in peo ple and na tion. The folk-spirit is in di vid ual and si mul ta -
neously su pra-in di vid ual. It can never be grasped as a com plex
of nat u ral-sci en tific causal fac tors, but rather as a higher syn the -
sis of still un con scious na ture and con scious free dom.

4.8 Adam Müller’s ro man tic the ory of the state 
and its con nec tion with the His tor i cal School

The ro man tic con cep tion of his tory re ceived its most char ac ter -
is tic ap pli ca tion to po lit i cal the ory in the or ganic the ory of the
state of Adam Müller (1779-1829). Müller called the state “the
in ti mate un ion of the en tire in ter nal and ex ter nal life of a na tion
into one grand, en er getic, in fi nitely lively and an i mated
Whole.”1 He was one of the first, even be fore the His tor i cal
School be came ac tive, to rep re sent the his tor i cal, rel a tiv is tic
mode of thought in op po si tion to the unhistorical ra tio nal ism of
the En light en ment phi los o phers with their in di vid u al is tic con -
trast be tween a fic ti tious state of na ture and civil so ci ety.

Wher ever we stand, Müller said, we stand in the midst of his -
tor i cal de vel op ment, “in the cen ter of civil life.” As the gen er a -
tions passed on be fore us, so the world will con tinue its march
af ter us; and so noth ing re mains for us but to take into ac count,
be fore all else, this his tor i cal con di tion al ity of our en tire ex is -
tence, also in our po lit i cal thought and ac tion.

Pre cisely in Müller, how ever, one can see the heavy in flu ence
of the view of the state held by Schelling in his pe riod af ter 1801,
one that was ori ented to the view of the state of An tiq uity.
Schelling ex plains the state as the pri mal and fun da men tal fact
of all so cial life and as cribes to the state a com pre hen sive na ture
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em brac ing all re la tion ships of life. It was a view that could
hardly con ceal its di a lec ti cal ten sion with the free dom and in di -
vid u al ity of in di vid u als and cor po ra tions so strongly thrust into 
prom i nence by Müller.

“Man can not be con ceived apart from the state,” said Müller,
in sharp re ac tion to ra tio nal ist nat u ral law; but he also stretched
his idea of the state to the nth de gree when he qual i fied the state
as “the sum to tal of the phys i cal and spir i tual life of a mass of
peo ple,” as “the to tal ity of hu man af fairs, its un ion into a lively
Whole.” Typ i cally, we find Müller us ing terms like Geschicht -
lichkeit (“his to ric ity”) and Naturwüchsigkeit (“nat u ral ness”),
con cepts that we con tin u ally en coun ter in com bi na tion in the
historicistic view of law. The point where Schelling’s ide al ism
and Ro man ti cism’s view of his tory in flu enced the view of law
of the His tor i cal School, along what ever route this oc curred,
must be sought in the typ i cal organological trait of the the ory of
Savigny and his fol low ers. This trait sought to unite in more or
less di a lec ti cal fash ion nat u ral ne ces sity and free dom by em -
pha siz ing the spon ta ne ous, un con scious “nat u ral ness” of the
for ma tion of law at its or i gin.

4.9 Friedrich Jul ius Stahl and the His tor i cal School

We find the above trait back in the more or less pietistically ac -
cen tu ated the ory of Friedrich Jul ius Stahl (1802-1861). Stahl de -
fended a legitimist, his tor i cal con cep tion of law over against the
view of ab stract nat u ral and ra tio nal law:

. . . that which the party of le git i macy un der stands by law
[Recht] is con ven tional law, law which in a nat u ral way has be -
come his tor i cal law, law that was orig i nally based on cus tom
and tra di tion, law that rests on dif fer ent laws [Gesetze] from dif -
fer ent times, law whose ini tial stem and foun da tion are not the
ef fect of hu man re flec tion and hu man ini tia tive but rather the
work of na ture and his tory. . . . It rec og nizes the for mally bind -
ing na ture of laws, but it ac cords law, even if based not on laws
but on tra di tion, the same re spect and an even higher value; nor
does it at tach this rev er ence to the form but to the in ner con tent
of law. It re gards law all the more sa cred as it has de tached it self
from laws and val i dates it self as ready to hand, where no one
thinks of its or i gin any more.1
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Wish ing to unite the Chris tian view of the nor ma tive mean ing
of God’s guid ance in his tory with the irrationalistic view of the
de vel op ment of law of the His tor i cal School, Stahl iden ti fies
Gods’ guid ance in his tory with “that which co mes to be, apart
from hu man ini tia tive.” This en tire view, against which the Cal -
vin ist al ready in tu itively must raise ob jec tions by vir tue of the
re li gious fo cus of his worldview, is not at all – let it be said here
with some em pha sis – a Chris tian view, but stems from  hu man -
ist ide al ism. And we can only de plore the fact that on this point
a Chris tian thinker like Stahl came un der the in flu ence of
Schellingian ro man tic no tions, al though it is more or less un der -
stand able, given the spirit of the Res to ra tion pe riod and per -
haps also the easy sus cep ti bil ity of his Lu theran worldview to
ir ra tio nal, quietist in flu ences.

4.10 Schelling’s irrationalistic worldview

All we need to do, fi nally, in or der to see at once Stahl’s af fin ity
with the the ory of the His tor i cal School, is to an a lyze in brief
out line the ide al ist and irrationalist view of his tory es poused by
Schelling, de pend ent as it is upon the hu man ist cosmonomic
idea.

Schelling sees the to tal ity of the tem po ral world pro cess as
the self-un fold ing of ab so lute Rea son, which it self is el e vated
above the fi nite con trasts. This pro cess is sup pos edly an un in -
ter rupted se ries of stages or “po ten cies” which rises up ward
from the sim plest el e ment in na ture to the high est and most
com plex work of art. And so the tem po ral cos mos turns into a de -
vel op men tal his tory of the Ab so lute (the aes thet i cally de fined
Rea son) which un furls it self into the or ganic to tal ity of the uni -
verse. The two main phases of this de vel op ment are on the one
hand the his tory of na ture, and on the other the his tory in a nar -
rower sense of the gen e sis of the hu man Spirit. The na ture phase 
is dom i nated by ne ces sity, by the un con scious; yet al ready here
one can dis cern “the hid den foot print of free dom.” On the low -
est rung or po tency of the de vel op ment of na ture, namely mat -
ter, na ture finds its one pole, ne ces sity; on the high est rung, the
liv ing or gan ism, na ture finds its other pole: free dom. This course
of na ture in its dif fer ent po ten cies is con ceived as an ef fect of
hid den forces (grav ity, light as the “prin ci ple of the soul,” and
life), and in no way as a na ture-con form ing causal pro cess. It is
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the first de vel op men tal phase of ab so lute Rea son, in which free -
dom and ne ces sity are sub li mated into a higher unity.

On the other hand, al though his tory in the nar row sense is
the gen e sis of the hu man spirit, the realm of free dom (per son al -
ity), the sphere of con scious spir i tual  will ing and cre at ing, this
free dom nev er the less has as its ba sis an un con scious po tency, a
hid den ne ces sity. His tory by def i ni tion de mands a di a lec ti cal
un ion of na ture and free dom that wants to tran scend the in di -
vid ual. In di vid u als mat ter in his tory only as be ings “who strive
af ter an ideal that can only be re al ized by the spe cies, never by
the in di vid ual.” The re al iza tion of this ideal, which con sti tutes
the sole con tent of his tory, tran scends all in di vid ual ac tion; it is
con ceiv able only when in the course of his tory a har mony ob -
tains be tween un con scious nat u ral ne ces sity and free dom of the 
will, a har mony that is sus tained by “fate” or “prov i dence.” —
Here we have the source of the idea of organological de vel op -
ment in the view of law of the His tor i cal School.

4.11 The historicistic na ture of the con cept of law
em ployed by the His tor i cal School

It is im me di ately ob vi ous that the His tor i cal School, given its
historicistic ap proach, can not re ally ar rive at a well-de fined
con cept of law. It at tempts to trace the su pra-ar bi trary ma te rial
reg u lar ity of law, rec og niz ing the lat ter only in pos i tive law, by
ex am in ing how law in a ma te rial sense co mes to be, and in so do -
ing the school re in ter prets that in ter nal reg u lar ity of law it self
into an his tor i cal law. It teaches that law is the prod uct of the
his tor i cal spirit of a folk. Yet the school also teaches that lan -
guage and so cial cus toms take their rise from this unique folk-
 spirit. What then dis tin guishes law from these other nor ma tive
spheres? That ques tion is never an swered.

Puchta even goes so far as to hold that the very con cept of
law un folds it self in his tory.1 He can tell us about law, so de -
fined, no more than that it is the “gen eral will” of a na tion
within a state as a su pra-in di vid ual com mu nity (so not in the 
nominalistic-in di vid u al is tic sense). He wants to dis qual ify con -
tracts and the au ton omy of pri vate col lec tivi ties as sources of
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law. These, af ter all, can not have a gen eral will but only a sub -
jec tive pri vate ar bi trari ness, from which can de rive no “ob jec -
tive law” (le gal norms) but only sub jec tive le gal re la tions.

The cir cu lar rea son ing in the law-con cept of the His tor i cal
School is that the his tory of law as an an tic i pa tory func tion of the
mean ing of the his tor i cal mo dal ity, pre sup poses the mean ing of 
the jural it self, just as the sense of jus tice as the jural an tic i pa tion
of the mean ing of the psy chi cal like wise pre sup poses the mean -
ing of the jural. Con se quently, ev ery at tempt at de riv ing the
con cept of law from his tor i cal de vel op ment lands us in a vi cious 
cir cle.

4.12 The His tor i cal School ver sus cod i fi ca tion.
Thibaut con tra Savigny. Gen eral fea tures
of the cod i fi ca tion pro gram at this time.
The  three great codifications and their 
link to the nat u ral-law sys tems of 
Wolff, Kant, and Rous seau

The irrationalist, organological trait in the view of his tory of
Savigny and his ad her ents nat u rally made them averse to the
pro gram of cod i fi ca tion of their time. This pro gram as signed the 
leg is la tors the task of ar rang ing all of pri vate law and pro cess
law into de fin i tive, bind ing le gal codes. The cod i fi ca tion idea
was brought to the fore al ready in the 17th cen tury by some the o -
rists of nat u ral law. In Eng land, Hobbes made a case for it. The
law is the only form that sov er eign rea son can ac cept for the for -
ma tion of pos i tive law. For there is no pos i tive law apart from
the state, and the sov er eign leg is la tor is the true or gan of rea son
whereby the nat u ral-law con struc tions can be trans lated into
pos i tive law. In Ger many, think ers like Conring, Leibniz and
Thomasius al ready spoke of the cod i fi ca tion of civil law as a de -
mand of nat u ral law. In the Age of the En light en ment the call
for cod i fi ca tion be came uni ver sal. It was the cod i fi ca tion idea in
its typ i cally hu man ist, ra tio nal ist form, buoyed up by the na ive
no tion that it was pos si ble to have per fect leg is la tion as ra tio
scripta which would make all law-mak ing su per flu ous. And co -
d i fi ca tion in the sense ad vo cated by the Brit ish util i tar ian
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thinker Jeremy Bentham would wipe clean the slate of all ex -
tra-stat ute law!

In Prus sia the cod i fi ca tion pro gram based on nat u ral law was
re al ized in the Gen eral Code for the Prus sian States which took ef -
fect on June 1, 1792, fol low ing the reign of Fred er ick the Great.
As so ci ated with this cod i fi ca tion were in par tic u lar the names
of the ju rists Carl Gottlieb Svarez and Ernst Ferdinand Klein. It
was proof pos i tive of the enor mous prac ti cal in flu ence of the
hu man ist doc trine of nat u ral law that dom i nated not only the
method of le gal sci ence but also the law-mak ing of the En light -
en ment era. It was the Wolffian nat u ral-law sys tem that took on
flesh and blood in this cod i fi ca tion at tempt. Al ready in its form
this code, with its terse, sharply an a lyt i cal def i ni tions, rep re -
sents the ideal of the en tire pe riod of ra tio nal ist nat u ral law, that 
of math e mat i cal pre ci sion. As it ar ranges the ma te rial, the code
fol lows the sys tem of Chris tian Wolff as passed on by his pu pil
Joachim Georg Daries (1714-1791). Far more than just pri vate
law, it con tained pe nal law, ma no rial law, com mer cial law, ad -
min is tra tive law, and se cu rity law.

Pro ceed ing from the in di vid ual per son, the ma te rial is suc -
ceeded in typ i cal nat u ral-law fash ion by fam ily law, es tate
(class) law, church law and state law. Putt ing hu man acts and
rights on the same level as cor po real af fairs such as prop er ties
goes back to Nettelbladt. In terms of ma te rial it in cor po rates
both Ro man and Ger manic law. (Since Thomasius, the great op -
po nent of Ro man law, the pre di lec tion among nat u ral-law the o -
rists for Ro man law had greatly di min ished.) It takes Ro man
law to be uni ver sal law, but for count less in di vid ual cases it fol -
lows the Ger manic con cep tion of law.1 And the lat ter also be -
gins to pen e trate un der the mask of nat u ral law. This nat u ral
law is from the later school of Wolff (Nettelbladt, Daries).

The Prus sian com mis sion for draft ing the Code was suf fused
with the Wolffian view con cern ing the ex is tence of spe cial nat u -
ral rights for ev ery sub di vi sion of pos i tive law. Thus it tried to
stim u late the pro duc tion of a text book for the new law that
would deal sep a rately with the nat u ral law un der ly ing the
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Code. The re sults of this the ory of nat u ral law are fully in cor po -
rated in the Code’s sec tion on pe nal law and fam ily law. The de -
sign was to in clude not only the gen eral prin ci ples of nat u ral
law but also all the de tailed con clu sions drawn from it in so far as 
they were not im me di ately ev i dent to all. This de sign gave the
Code that half ab stract, half ca su is tic char ac ter so crit i cized by
Savigny.

Through out, the Code is per vaded, in line with Wolff, by the
prin ci ple of salus publica suprema lex esto, and the de ter mi na tion
of what is needed for the pub lic good is left ex clu sively to the
free judg ment of the sov er eign. Also in line with Wolff, the
judge is de clared to be the mouth piece of the law, while the in -
ter pre ta tion of laws is pro claimed the ex clu sive right of the sov -
er eign.

If Wolff’s nat u ral law pro vided the ba sis for the Prus sian
Code, Kant’s ra tio nal law gov erned the Gen eral Civil Law Code
for the Ger man He red i tary Lands of the Aus trian Mon ar chy that
came into ef fect in 1811. This code is par tic u larly linked to Franz 
von Zeiller, who held the chair for nat u ral law in the Uni ver sity
of Vi enna and who had al ready ex pounded the Kantian sys tem
in his book of 1802, Nat u ral Pri vate Law. The sys tem dis tin -
guishes sharply be tween jus tice, mo ral ity, and pol i tics, and pos -
tu lates that a civil code should not im pede the in di vid ual’s free -
dom of move ment any fur ther than is nec es sary for the re cip ro -
cal lib erty of all per sons.

Op pos ing the no tion that a code should be casu isti cally com -
plete, Zeiller pressed the Kantian view that a code is truly com -
plete and de fin i tive when the leg is la tor searches for the gen eral
in the par tic u lar and or ga nizes the re sults of such re search un -
der gen eral, sys tem at i cally co her ent norms.

As a re sult, the Aus trian Code, un like the Prus sian, does not
bear a ca su is tic but in stead a sys tem atic and gen eral stamp,
while at the same time striv ing to ex clude all ma te rial that be -

277



longs to mo ral ity and pol i tics. The plan of this Code fol lows
Kant’s di vi sion into per sonal law and thing-law.1

The third great cod i fi ca tion to be com pleted un der nat u -
ral-law in flu ence prior to 1814 was the code in tro duced in
France un der Na po leon. The pro ject in cluded the fol low ing law
codes: the Code civil (1804; re vised in 1807); the Code de procédure
civile (1806), the Code de com merce (1807), the Code d’instruction
criminelle (1808), and the Code pénal (1810).

By far the most im por tant code from this cod i fi ca tion was the 
Code civil, the de sign of which was made by a com mit tee of four:
Portalis, Tronchet, Rigot de Préameneu, and Malleville (of
whom the first two were the most prom i nent). Na po leon per -
son ally played a role in its re al iza tion. Nev er the less, the in flu -
ence of a spe cific nat u ral-law sys tem is by far not so prom i nent
in the Code civil as it is in its Prus sian and Aus trian pre de ces sors. 
Rous seau’s ideas of the so cial con tract, of lib erty and equal ity as
in cor po rated in the Dec la ra tion of the Rights of Man and Cit i zen,
were in no way sus cep ti ble, as the men of the Rev o lu tion
thought, of de duc ing from them a code that would be “as sim -
ple as na ture and so clear and plain that ev ery adult cit i zen shall
be able to grasp its pro vi sions with out any other aid than that of
the nat u ral hu man un der stand ing.”

Com pos ing a Civil Code, al ready com mis sioned by the Na -
tional As sem bly by a de cree of Au gust 26-24, 1790 (along with
the re vi sion of the Code of Civil Law suits and the Code of Pe nal
Law), was at tended through out the rev o lu tion ary pe riod with
in sur mount able dif fi cul ties.

Three dif fer ent drafts were suc ces sively sub mit ted by Cam -
bacerès (him self  fully in spired by Rous seau’s nat u ral law), but

278

1 Kant de fines per sonal law as the sys tem of norms ac cord ing to which I am
“in pos ses sion of the ar bi trary will of an other,” that is to say, I have the
com pe tence to ob li gate the other by my will (in ac cor dance with the laws of 
lib erty) to per form cer tain ac tions. He sub sumes fam ily law un der “per -
sonal thing-law” in so far as it cov ers both a right against a per son and any
pos ses sion of that per son. Thus, a man ac quires a woman; man and woman 
ac quire chil dren, and the fam ily ac quires ser vants: “All this ac qui si tion is
at the same time in alien able, and the right of the owner of these things is ut -
terly per sonal.” That Kant also con strues a per sonal right of re pos ses sion
as a pos ses sion can be ex plained from his view of “in tel li gi ble pos ses sion”
(possessio noumenon); see above, § 3.8, pp. 106-110.



all were put aside. Not un til Na po leon, who liq ui dated the Rev -
o lu tion, was this cod i fi ca tion suc cess ful, but the draft ers had
drawn their ma te rial from le gal sources in real his tory.1 In the
first place, from the highly dif fer en ti ated cus tom ary law of
pre-rev o lu tion ary France north of the Loire, in which the “cus -
tom of Paris” pre dom i nated since it was re garded as the com -
mon law that could be sup ple men tary if lo cal cus tom was si lent
on this or that point; then from Ro man law as ad justed by the -
ory and ju ris pru dence, re garded as the com mon law in the
south of France; then from the royal edicts is sued dur ing the
reigns of Louis XIV and Louis XV; fi nally, from canon law (par -
tic u larly mar riage law), the ju ris pru dence of the parlements, and  
in terim leg is la tion. Es pe cially the works of Dumoulin (Moli -
naeus, 1500-1566), Domat (1625-1696) and Pothier (1695-1772)
guided the com pil ers of the Code civil with knowl edge of for mer
law.

The in flu ence of Rous seau, who for that mat ter never gave a
de tailed sys tem of nat u ral law, man i fested it self in the Code civil
only in the ad just ment of this his tor i cal le gal ma te rial to the
ideas of lib erty and equal ity as laid down in the Dec la ra tion of
Rights (think of the ab o li tion of the guilds as im ped i ments to
com mer cial free dom, the sec u lar iza tion of mar riage, the equal -
ity of all cit i zens be fore the law, the in di vid u al is tic free dom of
con tract, the in di vid u al is tic view of prop erty rights, etc. etc.).

These then are the codifications that Savigny had in mind when
he wrote On the Vo ca tion of Our Age against the cod i fi ca tion pro -
gram for Ger many. The book let was aimed at a pub li ca tion by
Pro fes sor Thibaut, On the Ne ces sity of a Com mon Civil Law for Ger -
many, which in turn was oc ca sioned by a pam phlet of A. W.
Rheberg, On the Code Napoléon and Its In flu ence in Ger many
(1813). Rheberg pas sion ately op posed in tro duc ing the Code
Napoléon into Ger many; he de manded that this French code be
abol ished in those ter ri to ries where it had al ready been in tro -
duced (such as in the Rhine prov inces) and that the old sit u a tion 
be re stored ev ery where.

Rheberg’s pam phlet was un de ni ably col ored by a kind of re -
ac tion ary quietism. Thibaut ar gued in re sponse that it was high
time to put an end to the splin ter ing of com mon pri vate law in
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Ger many and that gen eral codes of law should be drawn up,
cod i fy ing civil law, crim i nal law and pro ce dural law. Thibaut
was no unhistoric ju rist, but his in ter est was fo cused on the
needs of the day, on prac ti cal le gal ju ris pru dence. As we saw al -
ready in Chap ter 1, § 2.12 and 8 (pages 19 ff.), he de fended a sci -
en tific pos i tiv ism against both nat u ral law and the His tor i cal
School. In a cer tain sense he was a pre cur sor of mod ern Interes -
sen jurisprudenz. Typ i cal for him is this state ment:

No doubt the in tro duc tion of Ro man law was a boon to our
schol arly in dus try, es pe cially for the study of phi lol ogy and his -
tory. And the en tire baf fling mass pro vided, and still pro vides,
great op por tu ni ties for our ju rists to prac tice their sa gac ity and
acu men. Only, the cit i zen will al ways in sist that he was not cre -
ated for the ju rists, as lit tle as he was cre ated for pro fes sors of
sur gery to have them dem on strate their anat omy les sons on
their bod ies while still alive.

Thibaut con sid ered Ro man law en tirely un suited for Ger many.
He would only ac cept the exegetical texts, as il lus tra tions of
law-mak ing. Law, he wrote, must live in the heads of judges
and law yers, but with Ro man law that will al ways turn out to be 
im pos si ble since we do not have the ideas of the Ro man peo ple
that could ren der that law into liv ing, vi brant law. The his tory
of law is only a ped a gog i cal aid for le gal train ing, not an in trin -
sic el e ment of pos i tive law. The ac a demic study of law in the
uni ver si ties could start just as well with a course in Per sian or
In dian law as with the tra di tional course in Ro man law.

Savigny’s On the Vo ca tion of Our Age is a ve he ment re but tal of 
Thibaut. He de nies that his age is called to cod ify law, given the
lack of his tor i cal knowl edge needed to dis tin guish within ex ist -
ing law be tween the still vi a ble and the dead el e ments. But he
goes fur ther and states that he is op posed to cod i fi ca tion on
prin ci ple, for all time. When ju rists have his toric mas tery of law
it is su per flu ous, and when such is not the case it is harm ful. The 
false opin ion that all law can al ways, or most of the time, be cap -
tured in laws he rightly traces back to the ra tio nal ist hu bris of
hu man ist nat u ral law. How ever, his prin ci pled op po si tion to
cod i fi ca tion as such stemmed from his un der es ti ma tion of the
in te grat ing, for ma tive task of the law giver (to be dis cussed be -
low). It flowed from the irrationalist, organological char ac ter of
his his tor i cal view of law. That said, it must be ac knowl edged
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that his bril liant mind saved him on this point from the doc tri -
naire po si tion of his pu pil Puchta.

This un der es ti ma tion of the con scious, for ma tive el e ment in
leg is la tion, which takes on an ever broader role in the for ma tion
of law as his tory moves on, gives his sharp crit i cism of cod i fi ca -
tion an un mis tak able note of par ti san ship. For all that, Savigny
oc cu pied a strong po si tion by show ing that those draft ing the
codes lacked in sight into the his tor i cal de vel op ment of the Ro -
man source ma te rial. And he could only nurse a spe cial grief
against codifications in so far as they tried, in truly absolutistic,
ra tio nal is tic fash ion, to de grade cus tom ary law into a le gal source 
de pend ent upon leg is la tion. (This was not true of the Code civil !)
The fur thest to go in this di rec tion was the Prus sian Code
which, as we saw, aimed at be ing half way com plete and pre -
scribed that when the judge en coun ters a case not reg u lated by a 
law he had to re port this, in or der that a new act could cover it.1

But also the Aus trian Code con tained the clause that cus tom
does not en tail a right un less re ferred to in the law, and it ex -
cluded the der o gated power of cus tom ary law vis-à-vis
statutory law.2 For these rea sons alone Savigny could not look
kindly on cod i fi ca tion. He talked of “the law’s in vis i ble en vi ron -
ment of ju di cial prac tice and doc trine,” by which he meant to
say that even the most min ute reg u la tion by laws must still al -
ways fol low the line of his tor i cal de vel op ment; if leg is la tors do
not want to do this them selves, judges and the o rists will take
care of it.

4.13 Savigny’s ap praisal of the re cep tion of Ro man 
law and the de vel op ment of Ro man law

Ac cord ing to Savigny, no anti-na tional fac tor had been op er a -
tive in the re cep tion of Ro man law, since such a dras tic con ver -
sion of the whole of  le gal life would never have taken place
with out in ner ne ces sity and in any case would not have lasted.
The cul ture of mod ern na tions, Savigny noted, was en tirely es -
tab lished un der the in flu ence of clas si cal ex am ples. No more
than we can elim i nate the op er a tion of these in flu ences from our 
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civ i li za tion are we able to re move the op er a tion of the re cep tion
of Ro man law from the his tor i cal for ma tion of our le gal ar range -
ments. To cut off the his tor i cal thread can not be done. What we
can do is an a lyze the var i ous cul tural el e ments in the for ma tion
of our le gal sys tem and so con trol them, whereas in the ab sence
of his tor i cal knowl edge they will con trol us and blindly pro pel
us.

It stands to rea son that the re search pro gram of the His tor i cal
School placed the em pha sis on the clas si cal age and not on the
time when le gal tra di tions were min gled. It is An tiq uity that fas -
ci nates Savigny and where he finds the true value of his tory. In
his eyes, as in Gustav Hugo’s, prime sources for Ro man law are
not the Jus tin ian Code but the great clas si cal ju rists. Their writ -
ings and the de vel op ment of law up to their time re ceive the
great est at ten tion. Con sid ered of spe cial im por tance for the or -
gan i cally un fold ing law, next to the an cient for ma tion of cus -
tom ary law, was the ju di cial ac tiv ity of the pontifices, the prac ti -
cal iurisconsulti, the an nual prae to rian edicts, and the work of
the great teach ers of law.

The later, chiefly Byzantine, pe riod is quite for eign to the
mind of the His tor i cal School. It ap pre ci ates the Jus tin ian cod i fi -
ca tion as the erec tion of a kind of mu seum, but as a leg is la tive
deed it con sid ers it of no value.

4.14 The sig nif i cance of the His tor i cal School for the
knowl edge of Ro man law

The His tor i cal School ac quired un dy ing merit for le gal stud ies
by free ing Ro man law from the en tan gle ment of nat u ral law
and the “usus modernus” and re stor ing it in its pu rity.

Prior to Savigny, source ci ta tions served only as el e gant
adorn ment of ra tio nal is tic nat u ral-law con struc tions, and these
ci ta tions of ten passed for Ro man law when they were no more
than a ran dom col lec tion of Ro man, Ger manic and cus tom ary
law ideas.

Thanks to the la bors of the His tor i cal School it be came pos si -
ble to sep a rate pure Ro man law from that which was added and 
al tered as a re sult of later de vel op ments in law. The ob verse of
the one-sided his tor i cal and organological con cep tion of law
was the the o ret i cal and sys tem atic study of law. How ever, it
was moved en tirely to the back ground and a gap opened up be -
tween the ory and prac tice.
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Two things, how ever, must be kept in mind when judg ing all

of this. In the first place, it is wrong to make Savigny re spon si ble 

for the ne glect of the the o ret i cal and sys tem atic study of law

that the His tor i cal School was ac cused of in a later pe riod.1 Al -

ready in his Vo ca tion of Our Age Savigny pointed to the ne ces sity

of two fold study: his tor i cal and sys tem atic. And in his 8-vol ume 

work Sys tem of Mod ern Ro man Law, in which Landsberg, in tune

with the pre vail ing view, thinks he can de tect a cau tious re treat

on the part of Savigny, Savigny in deed car ried out only the sec -

ond part of his pro gram: a sys tem atic study of law on the ba sis

of the re sults of his tor i cal re search.

Sec ondly, the gulf be tween the ory and prac tice was ini tially

in ev i ta ble, since the pre vail ing prac tice had placed it self on a

the o ret i cal ba sis which from a his tor i cal point of view was com -

pletely un ten a ble. The o rists first had to free them selves from

this prac tice be fore they could cre ate a the o ret i cal ba sis that was

pure.

4.15 Stahl’s at tempt at re fin ing the His tor i cal 
School’s con cept of law in terms of a 
Chris tian phi los o phy

Stahl, who was him self strongly in flu enced by Schelling and the 
His tor i cal School and with the lat ter called all law pos i tive law
which orig i nally sprang un con sciously from the spirit of a peo -
ple, nev er the less re al ized the philo soph i cal in ad e quacy of the
his tor i cal view of law for de fin ing the con cept of law and the
idea of law. He there fore en deav ored, from a Chris tian (Lu -
theran) stand point, to fill this void in a his tor i cal the ory of law
(al though with out much suc cess, a we shall see). But be fore we
ex am ine this en deavor more closely, we would like to make a
few in tro duc tory com ments about the sig nif i cance of Stahl as a
thinker and a pol i ti cian.
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1 See Al fred Manigk, Savigny un der Modernismus im Recht (Berlin, 1914); for
the op po site view  see Hermann Kantorowicz, Was ist uns Savigny? (Berlin,
1912).



4.16 The life and work of Stahl and his sig nif i cance
for the anti-rev o lu tion ary doc trine of the state1

Friedrich Jul ius Stahl was born in Mu nich in 1802 from a Ba var -
ian Jew ish fam ily and went over to the Evan gel i cal church in
1819. Ap pointed as ex traor di nary pro fes sor in Erlangen as early 
as 1832, and af ter wards func tion ing as or di nary pro fes sor in
Würzburg and Erlangen, in 1840 he be came a pro fes sor at the
Uni ver sity of Berlin. From 1849 he was the leader of the con ser -
va tive party in the  up per house of Prus sia, where he ex celled as
a keen and el o quent de bater. A skilled op po nent of the ideas of
the French Rev o lu tion, he de fended Prot es tant ism against the
ac cu sa tion by Ro man Cath o lics that Prot es tant ism was the or i -
gin of the ideas of the Rev o lu tion; at the same time he tried to
give a more philo soph i cal def i ni tion of Prot es tant ism as an in -
de pend ent po lit i cal prin ci ple.

By re sist ing the zeit geist he evoked great bit ter ness in so-
 called pro gres sive cir cles, just as was done in our coun try by
Groen van Prinsterer who came un der the in flu ence of Stahl af -
ter 1848. Stahl died in 1861 in Bad Brückenau. His main work is
The Phi los o phy of Law in His tor i cal Per spec tive,2 the first vol ume of
which is en ti tled The His tory of Le gal Phi los o phy, still a stan dard
work in the field. The sec ond vol ume, Le gal and Po lit i cal The ory
on the Ba sis of a Chris tian Worldview, con tains Stahl’s own sys tem, 
which is some times un justly re ferred to as a “theo cra tic the ory.”

Some of his other works are The Pres ent-day Par ties in State and
Church (Berlin, 1863); Prot es tant ism as a Po lit i cal Prin ci ple
(Breslau, 1853; 4th ed. 1854); Cath o lic Ref u ta tions (Berlin, 1854);
The Chris tian State and Its Re la tion to De ism and Ju da ism (Berlin,
1847); The Mo nar chi cal Prin ci ple (Hei del berg, 1845); The Rev o lu -
tion and Con sti tu tional Mon ar chy (Berlin, 1848; 2nd enl. ed., 1849);
What Is the Rev o lu tion? (1st to 3rd ed., Berlin, 1852); The Lu theran
Church and the Un ion (Berlin, 1859); Le gal Sci ence or Na tional Con -
scious ness (Berlin, 1848; a po lem i cal work di rected at The Use less -
ness of Law as a Sci ence by Jul ius von Kirchmann). Fi nally we
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1 [In this sec tion Dooyeweerd ap pears ea ger to warn against some as pects in
the anti-rev o lu tion ary tra di tion in which his stu dents were raised.]

2 F. J. Stahl, Die Philosophie des Rechts nach geschichtlicher Ansicht, 3 vols. (Hei -
del berg, 1830-37; 5th impr. 1878; trans lated into Ital ian and French).



men tion his 3-vol. Parlamentarische Reden (Berlin, 1851, 1856,
1862) con tain ing his speeches in the Up per House.

In a po lit i cal sense Stahl may be called the philo soph i cal
founder of the mod ern anti-rev o lu tion ary doc trine of the state,
which, while ac cept ing the new state of af fairs fol low ing the
French Rev o lu tion, none the less op poses the prin ci ples of the
French Rev o lu tion with the prin ci ples of Protestant Chris tian pol -
i tics (elab o rated by Stahl in a strongly Lu theran and Prus sian
ver sion) – in dis tinc tion from the coun ter-rev o lu tion ary po lit i cal
the ory of Karl Lud wig von Haller and his fol low ers Friedrich
von Gentz, Karl Ernst Jarcke, and oth ers.

In his still im por tant work on The Pres ent-day Par ties Stahl di -
vided all po lit i cal par ties into par ties of the “Rev o lu tion” and
par ties of “Le git i macy.” The ba sic prin ci ples com mon to all ver -
sions of le git i macy, ac cord ing to Stahl, are the fol low ing:

1. The di vine right of gov ern ment. Stahl dis tin guishes ab so -
lut ists (Filmer, Bossuet, etc.), feu dal ists (Haller and the cir -
cle around the Ber liner Politisches Wochenblatt and the July
Rev o lu tion), and in sti tu tional legitimists who are pro po -
nents of the con sti tu tional mon ar chy (Stahl him self, et al.).

2. The view of law as a his tor i cal growth. Law is not an ab -
stract con struc tion of rea son (nat u ral law), nor the will of
the sov er eign peo ple, but “nat u rally grown, his tor i cally ar -
rived at” law. Cus tom ary law that has arisen with out hu -
man in volve ment is con sid ered more sa cred that leg is lated
law (al though legitimists do ac cept the for mally bind ing
force of those laws).

3. The con cep tion of con ti nu ity in le gal de vel op ments. Hence
legitimists de mand a his tor i cal con sti tu tion, not a con sti tu -
tion by char ter or royal pat ent, nor an ar bi trarily im posed
form of gov ern ment. The law-or der “should grow and de -
velop out of the body of the na tion and not be traded in as
one might a gar ment or taken apart and re as sem bled as one 
might a ma chine.”

4. The con vic tion that ac quired rights are in vi o la ble. The
claims of in di vid u als and classes which they once ac quired
un der for mer law or le gal or der are in vi o la ble.
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5. The main te nance of the nat u ral, or ganic struc ture of na -
tional life. The party of Le git i macy fa vors cor po ra tions,
pub lic bod ies of so cial classes, com munes and prov inces,
and it de mands au ton omy for these col lec tivi ties. It op -
poses the prin ci ple of the Rev o lu tion which fa vors lev el ing
and cen tral iza tion. Stahl, how ever, fa vors the aris to cratic
prin ci ple of nat u ral, or ganic rep re sen ta tion. The farmer is
to choose his own hired men, the mas ter his jour ney men,
the cler gy man his pa rish io ners, and so forth. Lib er al ism
and de moc racy know only atomistic in di vid u als.

6. The de mand for a Chris tian state. “The di vine au thor ity of
gov ern ment, the sa cred ness of his tor i cal law, i.e., of law
that came about in God’s prov i dence, the rec og ni tion of a
seg men ta tion of so ci ety grounded in the di vine world-plan
– all these things no lon ger have any foun da tion if the re li -
gion from which they stem is de nied pub lic-le gal sta tus.”
Hence no sep a ra tion be tween Church and State. (Groen
van Prinsterer, too, never re ally ac cepted this sep a ra tion as
a fun da men tal prin ci ple, but only as a fact.)

The con ser va tive party of Stahl has the fol low ing con cep tion of

the Chris tian state:

a) ex clu sive pub lic sta tus and pub lic-le gal rec og ni tion and
pro tec tion of the Chris tian church (but which one?);

b) Chris tian mar riage law;

c) Chris tian el e men tary ed u ca tion and gov er nance of the
Chris tian school by the church (not a Cal vin is tic thought!)

d) a test for pub lic of fice or a seat in par lia ment in the form of a 
Chris tian con fes sion (but which one?).

The sig nif i cance of Stahl for the anti-rev o lu tion ary doc trine of
the state is two fold: (1) in de fend ing the pub lic-le gal (the “re pub -
li can,” as Groen would later call it in a pe cu liar sense) na ture of
the state, against the pri vate-le gal def i ni tion es poused by the
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Hallerians,1 thus re ject ing Haller’s natu ral isti cally con ceived
right of the stron gest as the ju rid i cal foun da tion for gov ern men -
tal au thor ity and rec og niz ing the his tor i cal ba sis of the state;
and (2) in em pha siz ing the close con nec tion, in the foot steps of
the His tor i cal School, be tween law and his tory.

The Cal vin is tic school of po lit i cal the ory will have fun da -
men tal mis giv ings about Stahl on es sen tial points, namely
these:

1. About the personalistic Lu theran tenor of his worldview
(more about this be low);

2. About his ro man tic Schellingian view of his tory in which
his tor i cal de vel op ment is un der stood in an irrationalistic
way and “di vine prov i dence” is al most iden ti fied with
God’s se cret will;
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1 Prior to 1848 Groen van Prinsterer was an ad her ent of Haller’s pri vate-le -
gal, pat ri mo nial the ory of the state which is still clearly for mu lated in his
book Un be lief and Rev o lu tion (Leyden, 1847). In 1848 Pro fes sor Star Numan
drew Groen’s at ten tion to Stahl’s le gal and po lit i cal phi los o phy, and un der
Stahl’s in flu ence Groen then broke with the pri vate-le gal view and de -
fended the “re pub li can” (i.e., the pub lic-le gal) na ture of the State. He also
adopted Stahl’s irrationalistic con cep tion of his tory and his view about the
his tor i cal foun da tion of all law, as seen in a work of the very next year,
Grondwetherziening en eensgezindheid [Con sti tu tional re vi sion and na tional
con cord] (Am ster dam, 1849), pp. 498-503. That said, in Groen’s two fold
slo gan “It stands writ ten,” and “It has come to pass,” the for mer (Scrip ture as
rev e la tion) re mains more cen tral as a source of truth than the lat ter. In one
of his most suc cess ful pub li ca tions, Ter Nagedachtenis van Stahl (Am ster -
dam, 1862), which first came out as an ar ti cle in the jour nal Nieuwe
Bijdragen voor Regtsgeleerdheid en Wetgeving, Groen ac counted as it were for
the change in his think ing, al though he did em pha size his dif fer ence with
Stahl (“Stahl was a Lu theran, I re mained a Cal vin ist”). Groen wanted par -
lia ment to have a much greater in flu ence on gov ern ment pol icy, even as he
con tin ued to hold to the idea of con sti tu tional mon ar chy (in con trast to the
doc trine of the su prem acy of par lia ment) and to the sov er eignty of the
House of Or ange. — In re ac tion to the above-men tioned ar ti cle, Pro fes sor
Tellegen of Groningen treated stu dents to a spe cial lec ture af ter the Easter
break, which was later pub lished with the ti tle Stahl; An Ad dress
(Groningen, 1862). The ad dress warned against the ideas of both Stahl and
Groen. Groen re plied with sev eral co pi ous foot notes and a lengthy Post -
script in the pub lished ver sion of his ar ti cle, Ter Nagedachtenis van Stahl,
pas sim, and 77-127 re spec tively.



3. About his con ser va tive Prus sian ideas, his pushback to par -
lia men tary in flu ence in fa vor of the per sonal gov ern ment
of the King (The Mo nar chi cal Prin ci ple), which in Stahl is di -
rectly linked to his personalistic worldview: the King is the
State per son i fied! In Stahl’s eyes a re pub lic has some thing
ar ti fi cial and im per sonal about it.

4. About his con cep tion of the Chris tian State that bor rows es -
sen tial traits from the Lu theran state church;

5. About his dis re gard of the sphere-sov er eignty of the jural
mo dal ity over against that of the moral mo dal ity. In Stahl,
law is with out a dis tinc tive mean ing and prin ci ple; it re ally
turns into a con se quence of sin, a view that be trays the
one-sided soteriological tenor of Lutheranism which sees
worldly or di nances as or di nances that “the Chris tian per -
son” just has to bear and tol er ate while he so journs in this
earthly vale of tears.

The uni ver sal cos mic sig nif i cance of Christ as the new root of
cre ation is sup pressed in this way of think ing, since in the Lu -
theran line it sees the re demp tive work of Christ as sig nif i cant
only for the in ner life of the born-again in di vid ual (the Chris tian 
per son).1

Stahl him self rec og nized the dif fer ence with his Cal vin ist
spir i tual kin: their em pha sis on the le gal or der over against his
per son al ity prin ci ple, their re pub li can lean ings over against his
mo nar chi cal prin ci ple. Kuyper ex pressed the dif fer ence this
way: “Stahl ar rives at a con sti tu tion from mon ar chy, we ar rive
at a mon arch from our con sti tu tion.”2
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1 In Lu ther, as a re sult of his one-sided fo cus on per sonal sal va tion, in con -
trast to Cal vin who puts the glory of God at the cen ter, there re mains an un -
re solved ten sion be tween na ture and grace, be tween the tem po ral cos mos
and the Chris tian re li gion. Here, the Chris tian per son has noth ing to do in -
trin si cally with the laws of God for life in the world, which lies un der the
curse of sin. His only duty is to try and im preg nate his worldly vo ca tion
with the at ti tude of Chris tian love, but the worldly or di nances as such are
sep a rated from the king dom of God by a wide gulf!

2 A. Kuyper, Het Calvinisme, oorsprong en waarborg onzer constitutioneele vrij -
heden (Am ster dam, 1874), 12 [Eng. trans.: “Cal vin ism: Source and Strong -
hold of Our Con sti tu tional Lib er ties,” in James D. Bratt, ed., Abra ham
Kuyper: A Cen ten nial Reader (Grand Rap ids, MI: Eerdmans, 1998), 285].



4.17 Stahl’s view of law. His personalistic 
cosmonomic idea

Stahl elab o rated a Chris tian phi los o phy of law and pol i tics in
which the Lu theran worldview is closely tied to the ap pre ci a -
tion of his tory that arose dur ing the Res to ra tion pe riod. The
point of de par ture for his phi los o phy is the idea of per son al ity,
taken in an all-en com pass ing re li gious cos mic sense.

The per son al ity, whose es sence is the free act, is the root of
re al ity, the full ness of be ing. Beam ing from God as the per sonal
Cre ator of the world, per son al ity ra di ates into ev ery nook and
cranny of cre ation. Ob serv able through out tem po ral re al ity is
“the pull to ward per son al ity.”1

The hu man per son al ity stands in two mu tu ally in dis sol u ble
re la tions to the per sonal Cre ator, since God’s cre at ing ac tiv ity it -
self is re lated to the world in two prin ci pal modes: namely, in
the mode of cre at ing the world, and in the mode of en com pass -
ing the world. The first re la tion dic tates that man as the crown
of cre ation, which is per fect in and of it self, has to bear God’s im -
age. The sec ond re la tion de crees that man can mir ror God only
from, in, and through God. The two re la tions are an swered re -
spec tively by mo ral ity and re li gion. Mo ral ity is the per fect ing of 
the hu man will as such, or the man i fes ta tion of the di vine be ing
in man; re li gion on the other hand is man’s re la tion ship with
God. Thus neigh borly love, valor, and so on, are moral char ac ter 
traits, whereas faith and love of God are purely re li gious.2 How -
ever, in God’s world-plan man is not just taken up as an iso lated 
in di vid ual but he is also in cluded in the hu man race as a com -
mu nity. Hence man’s com mu nal life nec es sar ily stands in the
dual re la tion men tioned above. The com mu nity of man must
like wise be re li giously united with God as well as be mor ally
per fect. The first case is called by Stahl “the church of God,” the
sec ond “the moral world.”

Rest ing on God’s plan for the hu man race – the church of
God and the moral world – is the struc ture of hu man so ci ety
with the in her ing moral (“world-eco nom i cal”) ideas: prop erty,
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Chris tian con cep tion of personhood!

2 Here Stahl does not suf fi ciently see re li gion it self as the root of all tem po ral
law-spheres; cf. In tro duc tion, pp. 47f.



gen der du al ity and mar riage, di vi sion ac cord ing to vo ca tion
and class, na tional com mu nity and state, re li gious com mu nity
and church. Stahl sum ma rizes this re li gious-moral or der with
the term “di vine moral world-or der.”

The re la tions in the hu man com mu nity are given al ready by
na ture in the form of mu tual as sis tance, pro cre ation, ge netic de -
scent, etc. The moral world-or der is only its “ideal” or der. The
foun da tion of the moral world there fore has a strictly nat u ral ar -
range ment.

The com mu nity is to give last ing ex ter nal ex pres sion to the
moral, “world-eco nom i cal” ideas of life’s re la tion ships. The in -
di vid ual, how ever, is to ab sorb these ex ter nal forms of life in ter -
nally and to re al ize them by a free act and so also in di vid u al ize
and deepen them. In this way Stahl, fol low ing Schelling and
Hegel,  co mes to dis tin guish a com mu nity ethos as an ex ter nal
mo ral ity (ob jec tive ethos) and in di vid ual mo ral ity as a sub jec -
tive ethos or [in ter nal] mo ral ity. The two, how ever, in so far as
they in ter act with each other, find their higher unity pre cisely in 
the pri mal com mu nal life which si mul ta neously re al izes it self in 
both.

Ac cord ingly, given the dis tinc tion be tween sub jec tive and
ob jec tive mo ral ity, the con tent of mo ral ity, too, has a dou ble
prin ci ple: (1) the idea of the per fect per son al ity ori ented to the
ho li ness of the per fect di vine per son al ity, and (2) the plan of the
moral world ori ented to God’s coun sel for his cre ation, bound to 
his di vine be ing. But this does not re sult in two sep a rate sys tems 
of eth ics, Stahl as sures us, be cause they inter pen etrate each
other and can not be de lin eated from each other.1 The con tent of
the in sti tu tions of the moral world (mar riage, prop erty, con -
tract, state, etc.) is co-de ter mined by the idea of the per fect per -
son al ity (spir i tual pu rity, jus tice, love of neigh bor); in turn, the
con tent of the idea of the per fect per son al ity is co-de ter mined
by the de mands of the in sti tu tions of the moral world (mar i tal
fi del ity, civil obe di ence, etc.).

Now then, in di vid ual eth ics ac cord ing to Stahl is held to an
ideal of per fec tion which, even though it may not be at tain able,
nev er the less must at all times be up held as an un qual i fied norm
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ity and law!



for con duct. How ever, for the com mu nal life of man – the moral
world – we do not have a per fect and firm ideal, and even to the
ex tent that we might have such an ideal it is not an un qual i fied
and im me di ate norm for ac tion. Stahl im putes this anom aly be -
tween in di vid ual and com mu nal eth ics to sin. While the born-
 again in di vid ual in his in ter nal life con forms, at least in prin ci -
ple, to God’s im age, the tem po ral com mu nal life of man re mains 
un der sin till the end of earthly af fairs, and this man i fests it self
in an in ad e quacy of ac tual com mu nal life as re gards (1) the eth i -
cal norms that gov ern it, (2) the fac tual re la tion ships in it, and
(3) the power that rules it.

Re: the eth i cal norms. While the ideal re la tion be tween ob jec -
tive and sub jec tive ethos is sup posed to be one of ho mo ge ne ity
and interpenetration, the fac tual sit u a tion is that the ful fill ment
of mo ral ity in the com mu nity oc curs only in a few. For this rea -
son the com mu nal or der, in or der to main tain it self, can only be
an ex ter nal and co er cive one. This ex ter nal or der is the civil
law-or der which, while spring ing from a spe cific folk-spirit,
nev er the less de taches it self from it to be come an in de pend ent
power and re main in force even when the con scious ness of the
folk has changed.1 For the same rea son, law can re al ize the
moral ideas only in a neg a tive sense. Law has to al low, in fact
sanc tion, what in di vid ual mo ral ity for bids (im mo ral ity, ego -
ism, etc.). As a con se quence of sin, law has failed to un fold nat u -
rally on both sides (in a sub jec tive and an ob jec tive ethos);
rather, a breach has en tered be tween mo ral ity and law.

Re: ex ter nal re la tion ships. The ex ter nal re la tion ships of life,
too, which are normed by the le gal or der, have been dis turbed
by sin.

Re: the rul ing power. Fi nally, the power that rules com mu nal 
life no lon ger an swers to its idea. With out sin no ex ter nal power
would have been needed; rather, ab so lute mo ral ity, which is
also the es sence of man, would also pre vail in the com mu nity.

In this way the ex ter nal or di nances of law and state are
viewed by Stahl as con se quences of man’s fall into sin.
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4.18 The re la tion be tween law and mo ral ity in Stahl

As can be seen, law and mo ral ity are re lated in Stahl as two dif -
fer ent sides of the moral do main which, ide ally speak ing, is not
so much di vided as torn apart by sin. Mo ral ity is the di vine or di -
nance for the un fold ing of God’s im age in man; law is the hu -
man or di nance for main tain ing God’s world-or der. Mo ral ity
con tains God’s di rect com mand ments; law for mally con tains
the com mands of a hu man gov ern ment. Mo ral ity im poses its
de mands on the in di vid ual per son; law im poses its de mands on 
the na tion, on the peo ple as a whole. Mo ral ity en com passes the
whole eth i cal do main; law en com passes only the ex ter nal in sti -
tu tions of God’s world-or der.

These in sti tu tions con sist of (1) the pres er va tion of the life,
in teg rity, and free dom of the in di vid ual per son; (2) the ex pan -
sion of the hu man race, the fam ily; (3) the shared life of man -
kind: com mu nity, class, and cor po ra tion, and their com mon
higher gov er nance ac cord ing to ideas and goals as a moral
realm (the state and the com mu nity of states); and (4) the shared 
re la tion ship with God, the church.

Among the es sence of law, the law in a ma te rial sense, Stahl
counts  only those le gal rules that aim at the pur pose of law,
namely the pres er va tion of God’s world-or der.

These rules are, first of all, God’s com mand ments in the De -
ca logue, and sec ondly, the sub jec tive rights that rest on the
moral com mand ments and whose con tent aims at pro tect ing
man’s nat u ral ex is tence and personhood (the right to life, prop -
erty, pa ren tal au thor ity, gov ern men tal au thor ity, etc.). In Stahl
these are the same eth i cal (world-eco nom i cal) ideas that form
the con tent of ma te rial law and the con tent of ob jec tive com mu -
nal mo ral ity. The only dif fer ence is that mo ral ity re al izes these
ideas in their full scope and from their pos i tive side, whereas
law re al izes them only from their neg a tive side, “only in their
out er most lim its.” Thus in Stahl the dis tin guish ing mark of law
over against mo ral ity co mes down to no more than the cri te rion
al ready fa mil iar to Thomasius, namely the ex ter nal and in ter nal
na ture of law and its ap peal to gov ern men tal power in the State. 
For the con tent of law in a ma te rial sense does not dif fer in Stahl
from that of so cial eth ics.
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4.19 Law in a for mal and a ma te rial sense. The 
idea of the rule of law in its sec ond phase

To this is added a sec ond, most un satis fy ing fea ture about
Stahl’s con cept of law: his un ten a ble dis tinc tion be tween law in
a for mal and a ma te rial sense. This is re lated to his view of the
re la tion be tween law and state and the con cep tion of the rule of
law as de fended by him in con cert with Bähr and Gneist,
whereby the idea of the “just state” or rule of law en tered its sec -
ond phase. The state ac cord ing to Stahl is a “moral realm” (i.e.,
the idea of per son al ity ap plied to the hu man com mu nity), the
realm that is to re al ize the moral ideas, but only “in the man ner
of law [Recht].” While the clas sic idea of the con sti tu tional state
or rule of law (Locke, Kant, Humboldt) had de fined as the sole
end of state ac tiv ity the pro tec tion of sub jec tive nat u ral pri vate
rights, Stahl de clares that the state “qua moral realm,” next to
main tain ing ma te rial law, as signs it self nu mer ous other ends
and that there fore the idea of the rule of law can not in di cate the
end of the state but only the form in which the state is to pur sue
all its ends: “The con cept of the rule of law does not re fer to a
state’s duty merely to up hold the le gal or der with out ad min is -
tra tive mo tive or merely to safe guard the rights of in di vid u als; it 
does not at all re fer to the goal and con tent of the state, but only
to the man ner in which to re al ize them.”1 This gives birth in
Stahl’s the ory to a ma te rial law that has as its prin ci ple the
Decalogue and the sub jec tive rights en tailed therein, and a
purely for mal law that com mands the en tire field of ad min is tra -
tive law (the field of the “ex ec u tive power”). This du al ism in the
law-con cept that lies at the foun da tion of the idea of the rule of
law is con sis tent with the dis tinc tion – still made to day with re -
spect to ad min is tra tive ju ris pru dence (ver dicts about dis putes
be tween gov ern ment and cit i zen) – be tween so-called ju rid i cal
ques tions and util ity ques tions. We shall re turn to this un ten a -
ble dis tinc tion when we dis cuss the dif fer ence be tween pub lic
law and pri vate law.

Stahl – and with him all ad her ents of his idea of the rule of
law – re gard ad min is tra tive law merely as a for mal “en clo sure”
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within which the gov ern ment can op er ate free of ma te rial prin -
ci ples of law.1

Thus, in Stahl the mean ing of law turns out to have been hol -
lowed out across the board. With an un ten a ble con cept of
purely “for mal law” it strays onto the paths of a formalistic pos -
i tiv ism for ad min is tra tive law. The du al ism be tween ma te rial
and for mal law, taken in the sense that the lat ter re ally does not
rest at all on su pra-ar bi trary prin ci ples of law, dis solves the
whole con cept of law. The same in ner antinomy is found here
that we re peat edly en coun tered in the hu man ist nat u ral-law
the ory that “nat u ral law” is a Schranke (limit or bound ary) for
positivistically un der stood gov ern men tal ar bi trari ness. The
whole Schrankentheorie is the antinomy in car nate of the dualistic 
law-con cept!

4.20 The re la tion be tween his tory, law, and 
mo ral ity in Stahl

As we have seen, Stahl took over from the His tor i cal School the
organological-his tor i cal view of the de vel op ment of law. But
since he re al ized that the de vel op ment of his tory as such is not
suf fi cient to de fine the con cept of law and the idea of law, he
views or ganic his tor i cal de vel op ment, which he takes to be nor -
ma tive for the le gal or der, sim ply as the his tor i cal concretization 
of the ex plicit di vine com mand ments of the Decalogue which
the le gal or der as com mu nal or der up holds only in an ex ter nal,
neg a tive man ner. In that sense he speaks of his tor i cal de vel op -
ment as re ve la tory of “sec ond ary” eth i cal norms that are bind -
ing only if not run ning coun ter to the ex plicit moral com mand -
ments. This view does jus tice nei ther to the sov er eign mean ing
of the norms of his tor i cal de vel op ment it self nor to the sov er -
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Crown com pe tent to make ex pen di tures not agreed to by par lia ment be -
cause the bud get law pre sum ably was only a for mal law. [J. T. Buys was a
re nowned pro fes sor of law in Leiden Uni ver sity.]



eign mean ing of the jural. In an eth i cal-personalistic way Stahl
re ally sub sumes all norms un der the ba sic de nom i na tor of mo -
ral ity. Be cause he equates “God’s guid ance of his tory” with
“God’s se cret coun sel” he re sorts to the Decalogue to es cape a
con cep tion of his tory which es sen tially turns his tor i cal norms
into a non-in de pend ent re flec tion of sub jec tive his tor i cal facts!
Leendertz’ study, based on a neo-Kantian du al ism be tween
facts and norms (sein and sollen) hits home, on this point at least,
when he  lev els his cri tique of Stahl’s con cep tion of his tory.1451

5 THE VIEW OF LAW IN POS I TIV ISM. GEN ERAL

CHAR AC TER IZA TION OF THIS VIEW. ITS AT TACK

ON NAT U RAL LAW AND THE HIS TOR I CAL SCHOOL

The term “positivistic view of law” com prises all those con cep -
tions of law that absolutize in the con cept of law the positivity
el e ment, the el e ment of hu man for ma tion (hence the name: pos i -
tiv ism). In so do ing, they un der stand the ma te rial con tent of law
to be free of all su pra-ar bi trary prin ci ples, as purely man-willed.

5.1 Gen eral char ac ter is tics of the posi tiv ist view 
of law

Pos i tiv ism must on prin ci ple deny all ma te rial es sen tial mean -
ing of law. It can at trib ute to such a ma te rial mean ing and to su -
pra-ar bi trary prin ci ples at most a ju rid i cally in dif fer ent eth i -
cal-po lit i cal sig nif i cance, a re flec tion of the sub jec tive con vic tion 
of the leg is la tor. From the out set, the law-con cept of pos i tiv ism
must, by def i ni tion, be a purely for mal one. It must be able to in -
clude any and all ar bi trary con tent. Hu man ist nat u ral law at
least looked for fixed su pra-ar bi trary prin ci ples of rea son, but
pos i tiv ism across the board knows only vari able em pir i cal law
at the dis cre tion of the law mak ers, not bound to any ma te rial
prin ci ples.

Ac cord ingly, pos i tiv ism must in no way be con fused with
the view that all law is pos i tive law, thus that positivity be longs
to the con cept of law (this is also our view, as will ap pear be low),
and that there is no sep a rate nat u ral-law le gal or der next to a
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pos i tive le gal or der. In keep ing with the last mean ing, Savigny
and Stahl are some times called positivists. Un justly so, for they
only op posed the dualistic view of law es poused by the nat u -
ral-law the o rists. In other words, they taught that all law is pos i -
tive law, but they were equally strong op po nents of the
positivistic view that the con tent of law is ar bi trary, free of nec -
es sary prin ci ples.

The fac tors that led to the rise of the positivistic con cep tion of 
law we have al ready ex am ined ex ten sively in Chap ter 1, (pages
54 ff.), where we sketched the de vel op ment of the views of
Rudolf von Jhering. There we saw that in the 19th cen tury the
His tor i cal School’s ro man tic, organological idea of his tor i cal de -
vel op ment grad u ally tipped over, es pe cially un der the in flu -
ence of Dar win’s new evo lu tion the ory, into a nat u ral-sci en tific
ra tio nal is tic con cep tion of his tor i cal de vel op ment, and how at
last pos i tiv ism was born which iden ti fied the “his tor i cal” with
“his tory” – with mean ing less fac tual re al ity.

We then saw how pos i tiv ism em braced the nominalistic-in -
di vid u al is tic con cep tion of hu man so ci ety, in di rect op po si tion
to the His tor i cal School which from the start rec og nized the in -
di vid ual merely as a non-in de pend ent mo ment in the su pra-in -
di vid ual folk com mu nity. This is how the ris ing positivistic
view of law ended up be com ing the rad i cal con se quence of the
nominalistic ten den cies which from the be gin ning had been
pres ent in hu man ist nat u ral-law the o ries. Whereas the lat ter
still tried to pro vide philo soph i cal war rant for its positivistic
view of pos i tive law by means of the con tract fig ure and the
pacta sunt servanda prin ci ple, pos i tiv ism in its first, na ive phase
eman ci pated its view of pos i tive law from even this philo soph i -
cal ba sis and de fined pos i tive law, equated with the “will of the
State,” as a given that sup pos edly posed no philo soph i cal prob -
lem at all.

Pos i tiv ism found its sci en tific creed in Bergbohm’s fa mous
work Ju ris pru dence and Le gal Phi los o phy (1892) which not only
set tled the score with the var i ous schools of nat u ral law but
which also with fa nat i cal zeal hunted down ev ery last trace of
nat u ral law in the His tor i cal School and in the sys tem atic le gal
the o ries of the day.
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Bergbohm con fronted ev ery con cep tion of law with an in ex -
o ra ble ei ther-or: ei ther law is nat u ral law, even if for a very
small part, but then pos i tive law can no lon ger be main tained; or 
else all law is pos i tive law, but then not even a min i mum of nat -
u ral law can be kept as part of the con cept of law. For pos i tive
law and nat u ral law are as in com pat i ble as fire and wa ter.1

Bergbohm’s griev ance against the His tor i cal School of Ju ris -
pru dence, even though he rec og nizes its merit for main tain ing
his tor i cally grown pos i tive law against all nat u ral-law spec u la -
tions, is that pre cisely as a con se quence of its the ory of le gal
sources, which in cludes folk-con scious ness and le gal sci ence,
the school was driven back into the arms of nat u ral law. To the
only his tor i cal view of law ac cept able to pos i tiv ism Bergbohm
gives the shal low de scrip tion that “his tor i cal” law merely
means that pos i tive law must have been el e vated into law
through an ex ter nal deed that fac tu ally hap pened in his tory.

Such is the fate of Savigny’s pro found thought, which, al -
though it does rec og nize only pos i tive law, yet has noth ing to
do with pos i tiv ism: it is hope lessly flat tened into a tau tol ogy.
Worse, “his tory” is sim ply equated here with the “his tor i cal.”

Mean while, Bergbohm ad mits that le gal sci ence, whose sole
field of study is pos i tive law, needs a sys tem of for mal le gal con -
cepts that are not sub ject to change but suited in stead to take in
the com plete pos i tive le gal ma te rial as their con tent.  Among
these ba sic ju rid i cal con cepts he ac cords pri macy to the
law-con cept as the very con cept of law it self. Only, this con cept
must be purely for mal; it must not be en cum bered with ma te rial 
mean ing – which is al ways a nat u ral-law mean ing – and can
only be gained by al ways ab stract ing from the le gal ma te rial it -
self.

This ba sic idea in Bergbohm about the for mal ity of the con -
cept of law has since be come a com mon place in the positivistic
con cep tion of law.
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5.2 Ge netic and crit i cal cur rents in pos i tiv ism

As we saw al ready in Chap ter I, § 2.12 (page 38), pos i tiv ism di -
vides mainly into two schools, namely the ge netic and crit i cal
school. The “gen eral law the ory,” cham pi oned by Berg bohm
him self, must be seen as the tran si tion to the crit i cal school. It
tried to find the for mal na ture of law by in creas ing lev els of ab -
strac tion of le gal con tents.

The ge netic school looks for the for mal na ture of law in the
na ture of the for mal agency that cre ates law; it tries to dif fer en ti -
ate law from other nor ma tive spheres, as it were, by tak ing law
to be the will of a for mally qual i fied au thor ity, for ex am ple as
the will of the law giver, or in a pseudo-so cio log i cal sense as the
reg u larly obeyed au thor ity of a dom i nant so cial group.

The crit i cal school, which thinks in line with Kant’s cri tique
of knowl edge, looks, in de pend ently of the or i gin of pos i tive
law, for log i cal cri te ria of law which as pure forms must be able
to be linked to ev ery con ceiv able con tent.

The stand point of both schools is that law has a purely hu -
man, em pir i cal or con tin gent char ac ter. They dis count the di -
vine na ture of law for be ing tran scen dent, eter nal or meta phys i -
cal.

To the ex tent that they hold fast to the nor ma tive char ac ter of
law, it is taken only as (1) a neu tral thought-form, a method of
or der ing the con tents of our sen sory  con scious ness (Stammler,
Kelsen, etc.) with out bind ing the hu man will when for mu lat ing
what should ob tain as law; or as (2) the com mand (im per a tive)
of a su preme power that is reg u larly obeyed (Aus tin, Somló) or
ac knowl edged (Bierling); or as (3) a mass-psy cho log i cal idea of
what ought to be law (the so-called so cio log i cal school). One can 
also say that the crit i cal school (the so-called “pure law the ory”)
is un able to in di cate a cri te rion for the positivity of law, whereas 
the ge netic school does ap ply a cri te rion.

The ge netic school, how ever, given its law-con cept, can only
ar gue in a cir cle. It gives a def i ni tion of law which al ready pre -
sup poses the con cept of law. For if the will of a hu man au thor ity 
is to be law, it has to be es tab lished that this au thor ity and its
will both have the char ac ter of law. This school of pos i tiv ism can 
un ex pect edly es cape this cir cle by giv ing el e ments of its law-
 con cept a meta-jural (i.e., non-le gal) mean ing. But then this so-
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 called law-con cept can no lon ger ful fill its task, namely to in di -
cate a cri te rion for dis tin guish ing le gal norms from other kinds
of norms.

5.3 Cir cu lar rea son ing in Aus tin’s con cept of law

By way of il lus tra tion, let us look at how John Aus tin
(1790-1859) de fines law in his Lec tures on Ju ris pru dence, or, The
Phi los o phy of Pos i tive Law (posth.; Lon don, 1875). 

Law, ac cord ing to this au thor, is “a com mand, di rectly or
tan gen tially pro vided with sanc tion, of a sov er eign per son or
cor po ra tion di rected at one or more mem bers of the in de pend -
ent state com mu nity in which this per son or cor po ra tion is sov -
er eign.”

At ev ery point this “def i ni tion” pre sup poses the con cept of
law that it wants to de fine. Sov er eign, per son, cor po ra tion, sanc -
tion, in de pend ence, state com mu nity: all are con cepts which, if
they are to have any jural mean ing, must them selves first be de -
ter mined by the law-con cept, since they func tion with a spe cific
qual i fi ca tion just as much in other nor ma tive spheres.

Aus tin at tempts to de fine what sov er eignty is by say ing that
he as signs this pred i cate to a spe cific gov ern ment which it self
does not reg u larly obey an other gov ern ment and which is com -
monly obeyed by the mass of in di vid u als united in a given hu -
man com mu nity. But again, this def i ni tion in cludes con cepts
such as gov ern ment, obe di ence, and so on, that must first be de -
ter mined ju rid i cally be fore  they can take on jural mean ing. If
they are meant purely so cio log i cally, then for all prac ti cal pur -
poses the dis tinc tion be tween law and so cial norms are aban -
doned and  the con cept of law is no lon ger a con cept of law.

5.4 The positivistic law-con cept of Somló and its
intrinsic untenability

An other ex am ple of a ge netic-positivistic def i ni tion is found in
the well-known work by Feliz Somló, Juristische Grundlehre
(Leip zig, 1917). Law, ac cord ing to this au thor, are the norms of a 
con ven tion ally obeyed, com pre hen sive and con stant su preme
power, by which he means that a sys tem of norms can ob tain as
law only when it con sists of norms is sued by a power which has
bind ing force that is steady and not just for the mo ment, a
power that can im ple ment its norms with greater suc cess than
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other pow ers and whose norms cover a range that is con sid er -
able and not just a small area.

The use less ness of this def i ni tion is ev i dent in that it tries to
in di cate the dif fer ence be tween law and other kinds of norms in
a quan ti ta tive way by de grees of more or less. This loses sight of
the fact that ev ery law-sphere is uni ver sal within its own sphere,
i.e., tra verses all of life’s re la tion ships, that noth ing is with -
drawn in ad vance from be ing reg u lated by its laws. But then
one can not say that the norms of jus tice cover a wider area than,
say, the norms of man ners and cus toms. It is al to gether wrong,
for ex am ple, to say that only law reg u lates the pay ment of
debts. Law reg u lates only the jural side, but the econ omy reg u -
lates the eco nomic side, so cial con ven tions reg u late the so cial
side, and eth ics reg u lates the moral side of this trans ac tion. Ju -
rid i cally I can fully sat isfy my land lord by throw ing my rent
pay ment at his feet, but cour tesy re quires cer tain forms which
law can not in di cate, love de mands a dis po si tion of the heart that
is not com pat i ble with a de fi ant and con temp tu ous at ti tude,
and the econ omy reg u lates lev els of rental fees by the law of sup -
ply and de mand.

It is also quite in cor rect that only the “le gal power” pos sesses 
con stancy. The same is also true for the agen cies in the other
nor ma tive spheres that work at form ing and de vel op ing jural
prin ci ples. For ex am ple, the so cial norms of cour tesy and de -
cency do not rest on a whim of the mo ment but have a his tor i cal
back ground in tra di tion. No norm can ob tain with out some rel -
a tive con stancy.

And as for the per sis tence of norms, it is the case that in ev ery 
law-sphere the hu man framer of con crete norms, be ing the sole
power, is the most ef fec tive power for im ple ment ing the norms.
There is no le gal power in the world to force peo ple to be de cent, 
fru gal, log i cal, dip lo matic or char i ta ble. It is also true that the
law-spheres bear each other up in this sense, that the sanc tion of
so cial norms (boycot, shun ning, etc.) of fers im mense sup port to
law. A le gal or der that rested only on ex e cu tions would be a
 colossus with feet of clay.

Somló elim i nates the gen eral es sence of the var i ous norms to
such a de gree that  he can not de tect any qual i ta tive dif fer ence
be tween the con crete types of norms. The only thing he has at
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his dis posal is a gen eral, quite un ten a ble con trast be tween ab so -
lute and em pir i cal norms, but he for gets that not a sin gle em pir i -
cal norm can ex ist apart from a su pra-ar bi trary prin ci ple and on
the other hand that all nor ma tive spheres re quire hu mans to
give these prin ci ples form and con crete shape. We will dis cuss
this point later (in Chap ter 4, sec tion 3).

5.5 The con cept of law in Kelsen's crit i cal positivism

Mean while, the school of crit i cal pos i tiv ism tries to pres ent the
con cept of law as a log i cal con di tion, un der which we can con -
ceive pos i tive law alone as law, hence as a spe cial form of our
think ing (cat e gory).1 Kelsen, for ex am ple, views law as a spe cial
form of “ought to be,” and he pres ents sein and sollen as two
orig i nal, ut terly dif fer ent di rec tions of our mind in which we
sup pos edly or der all given ma te rial. The jural norm is then dis -
tin guish able from other norms purely by its log i cal form; it is hy -
po thet i cal and heteronomous (i.e., not de ter mined by the will of
each in di vid ual). Its log i cal form reads: “When A is . . . then B
ought . . .” or “If A oc curs . . . B must fol low . . .” The le gal rule
dis tin guishes it self from the au ton o mous eth i cal norm through
its heteronomous and hy po thet i cal com pel ling na ture by at -
tach ing ex e cu tion or pun ish ment as the ju rid i cal con se quence to 
a par tic u lar in stance of hu man be hav ior, the con se quence that
was es tab lished as its con di tion in the first part of the hy po thet i -
cal judg ment.

The le gal rule does not dif fer from the so cial norms of cour -
tesy, de cency, fash ion, and so on, by its heteronomous na ture,
but by its nor ma tive co er cive char ac ter.

Kelsen con ceives of law in terms of for mal logic to such a de -
gree that the “ought to be” evap o rates into a purely log i -
cal-math e mat i cal link be tween two “facts,” A and B. Thus, for
ex am ple, he con sid ers it a gen u ine jural norm when a hea then
so ci ety stip u lates that when ever a nat u ral di sas ter strikes, hu -
man sac ri fices have to made (which the na tives them selves re -
gard as a sa cral, re li gious de mand!).

Ac cord ingly, the “ought to be” part in Kelsen’s law-con cept
does not in any way ex press a ma te rial value; it is noth ing but a
log i cal-math e mat i cal link be tween a con di tion and a con se -
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quence. It goes with out say ing that Kelsen no where co mes close 
to the modal char ac ter of the jural. He tries to re in ter pret the
con cept of law into a math e mat i cal-log i cal con cept while elim i -
nat ing the [[il leg i ble]] of law. When he for mu lates the log i cal
form of a nat u ral law, in dis tinc tion from the jural norm, as a
ques tion of “If A . . . then B,” even the word “then” is taken by
him in the sense of a nat u ral-causal link be tween con di tion and
con se quence, a link which in posi tiv ist phys i cal sci ence (Ernst
Mach, cum suis) is sim ply a neu tral math e mat i cal as so ci a tion of
two “le gal con di tions” or “facts.” In other words, for con sis tent
positivistic thought, the dif fer ence be tween sollen and nat u -
ral-causal sein is gone. If sollen is noth ing but a neu tral log i -
cal-math e mat i cal re la tion be tween two facts, then it co in cides
with the positivistically un der stood nat u ral-sci en tific con cept of 
cau sal ity.

Kelsen’s stu dents, Friedrich Sander (1889-1939) and Fritz
Schreier (1897-1981) have in fact drawn this positivistic con se -
quence from Kelsen’s law-con cept. And Sander ac cuses Kelsen
of hav ing pre served in his nor ma tive view of law an “eth i -
cal-po lit i cal pos tu late” (the night mare of the “pure the ory of
law”).

Yet en tirely de served, on this stand point! For Kelsen him self
ex plains that he still for mally ac cepts law as norm be cause of his
Kantian point of de par ture in which sein and sollen, the “realm
of na ture” and the “realm of the spirit,” are sep a rated by an un -
bridge able gulf.

For the rest, you are re ferred to Chap ter 1, § 2.12, for both the
ge netic and the crit i cal schools in pos i tiv ism and its rad i cal ra -
tio nal is tic in di vid u al ism.
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