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Even a first, provisional attempt to delimit the area of socio-
logy of law from other “modal”l branches of sociology, such as
sociology of ethics, of "religicn", of language, economics, art,
etec,, 1s inescapably confronted with a problem of legal philosophy,
This problem concerns the transcendental-juridical experiential
mode of the social relationships, both as to its general modal
distinctness from, and its inner coherence with all other transcen-
dental modes of experience (modal aspects) of these relationships,

On the othermnd, the states of affairs are undeniably such
that the concrete societal relations in the nutual coherence of
their nodal aspects can only be expericnced in typical individual-
ity-structurcs, And at least the inner structural principles of
the latter arc of an invariant-transcendental character, This nust
be the case, because these principles condition the possibility of
experiencing the investigation c¢f thesc transcendental principles
of the sccictal individuality-structurcs belongs to the task of
social philosophy. What is first necded is: insight into the
typical inner nature of the societal relations within the various
social spheres of 1life; and it 1s this very inner naturc which is
deternined by transcendental typical structural principles, and
maintains its constancy in and through all variable forms man gives
to then,

Influenced by positivistic and historicistic views of social
reality, modern socliology began to confuse the typical inner cha-
racter of the specific societal sphercs with the changing social
forms in which the internnl structural principles are positivized
and realized, The result was that alsc the inner nature of the
diffcrent social life-spherecs camnc to be thought of as a changing
phenonenon of history, so that any attcenpt at typclogy seemed to
lack a firm basis and thc inner boundaries of thcse spheres becane
blurred, The rcason is that the originating forms of these societal
spheres, as well as the cexistential ones, vary with the historical
development of a socicty, and that they arc the very knots of nunme-
rous inter-twinenents between social relationships of a quite a
different inncr nature,

1This term will be explained in the text.



Consequently, the variable crnpirical forms in which the societal
relationships are realized cannot furnish reliable criteria for

a typological distinction of the latter according to their quali-
tative inner character, In the concrete societal existence-forn,
for instance, of a farmer's fanily functioning in our differenti-
ated Western society, the inner typical structure of the natural
famnily-comnmunity is closely interrelated with that of the agricultu-
ral enterprisc, Neverthecless, the inncer character of the natural
family-conmunity is radically differcent from that of the Statec or
the Church., Nevertheless, in our nodern Western soclety the fanily
is interwoven with the state, and often also with the church, in
many ways; and thesc intertwinenents, too, arc realized in speccific
soclal forns,

Now, the internal structural principles tha®t deternmine the
typicael inncr naturce of the distinct societal spheres also deter-
mine the typical character of thelr internal legal spheres, The
typical inncr naturc of the latter cannot be deduced from the
general nodal structurc of the Jjuridical aspect of our experiential
world,

The reason is that this modal structure cannot contain any
typical trait of a specific legal spherc, since 1t determines the
genernl juridical character of all of themn. The investigation of
the typical nature of the internal lcgal sphercs of the different
social orbits belongs te the common task of legal and soclal philo-
sophy. This inguiry rclates to the second transccental dincnsion
of Juridical expericncc, nancly that of the fundancntal social
types of legal spherosé which, howcver, prcesupposcs thce transceh-
dental nodal dinension,

By neglecting this inquiry the developrent of the sociology
of 1law wWas rendcercd poor service. For its result was that in
"theoretical sociology of law"” the fundanentally inportant typo-
lcagy cf the spcecial leaal spheres according to the inner character
of the distinct socletal arcas to which they belong, cither rce-
maind pretty much conpletely out of consideration, or was confused
with o formal-logical classificaticn ot the specific lexal spheres
of "soclial groups”, In the sccond case widely different arbitrary
criteria werce used, cstablishced without concern for the inner
typical-structural naturc of the societal lifc-sphercs, and con-
sequently not £it to providce a real basis for such a typology,

It is especially notewcrthy that this confusion can be seen
in a socloleogist of law like Georges Gurvitch, who -~ unlike nany
others -~ corrcctly insists on the intrinsic connection betwecn
sociology of law and philosophy " of law., Hc repeatedly points to
the nced of a detailed typclogy of the distincet legal spheres, and
he rightly considers 1its abscnce in nany studcents of theorcetical
sociology of law a scrious fault. "Therc is no sociology of law
without a philosophy of law and vicce versa", Gurvitch wrotc in his
Sociology of Law.J

2By fundanental social typcs of lcgal spheres I understand those

which result fromn the invariable typical inner nature of the lattcr.

3Gurvitch, G, Sociolozy of Law, Londcn: Routledzc and Kegan Paul Ltd,,
1947, 1953 (no change in pagination).




But in the threce-fold task that Gurvitch assigns tco philosophy
of law onc fails to find anything like "research into internal
structural principles of the various types of lezgal spheres”., The
"jural typology .of social groups” in Gurvitch lacks 2 transcenden-
tal-philosophical basis. He considers this typology only a schematic
aid in the service of juridical scciography of the plurality and
variability of the typical legal spheres (“frameworks of law”) of
the specific social groups in the all-embracing socicty st a certaln
historical point of time (p. 189), In his sociology of law there is
no tracc at all of a distinction between the internally invariable
esscntial nature of the typical legal sphercs of the social life-
areas, and the variable forms ziven to them in the coursc of history
from which originate the socalled variabilitv types of these legal
spheres, There 1is no place for such a distinction within historistic
views of human socicty prevalent in meodern sociology. And in Gurvitch
onc nects with an "idealistic-realistic” version of this histcericisn,
strongly influenced by Bergson's ‘philoscphy of 1life”, Hauriou's
theory of the social institutions, W. James' pluralistic view of
integral and imnediate expericnce, and other philosophical trends,

St111 it nust be clear that a consistent application of this
vicw, which with rclation to the typolezy of "social groups” inplies
an c¢xtreme noninalism, is not possible without undermining the
foundaticns of sociclogy of law and of the study of legal history,
For if the essential typical inner naturc of, for cxanmple, the
natural communities of narriage and fanily, or of the state, the
instituted church, the industrial community, etc., were subject to
change in the historical development of Westecrn and non-licstern
soclety, then cvery conceptual distinction of these types of socilal
units (and their internally typical lezal sphercs) would losc its
basis. In this case the very idea of thelr historical development
would alsc losc any possible sense, Hence, in his typology of the
spcececific soclal "groups” Gurvitch is forced to introduce criteria
that arc evidently mnecant te be constant and universal, and in nutual
combination are intcrgded to characterize these groups according to
their typical gcneral nature, and of which he makes use for instance
to give a conceptual description of the state regardless of its
functioning in a lUeskrn or a non-Westcern society and independent of
periods in its cultural-historical developnent,

¥ a) penetration bchind juridical "constructs and symbols” to the
"imnediate Jjural cxperience”,
b) determination of critcria to distinguish juridical and other
(moral, religious, acsthetic and "intellectual”) experience,
c) distinction anong juridical values, incarnated in "normative so-
cial facts®, betwecen objJectively valid cnes and thosce that rest
upon ncere subjective fllusions of the "cclleetive nentality”p.243)

5These criteria are the followinz (cf. p. 182 ff,):
scope (particuldr and inclusive groups)
duration (tenmporary ond durable zroups)
function (explained in the text)
attitude (divisive and uvnifying groups)
ruling orgzanizational principle (unorganized and organized groups)
form of constraint (conditional and unconditional)
degree of unity (unitary, federal and confederated zroups).
The last critcerion applies to organized groups only.
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This definition (p. 188) rests upon a combination of two of his
typological criteria, i.e. a) "function” -- specified as function
of "the bloc of locality group ings*” -- and b) the (monopoly of)
"unconditional constraint", which he also calls "politic sovereignty"
But this definition lacks the structural-typological character that
a conceptual description of the typical inner nature of the state

or any other societal life-sphere should have, The two criteria
used by Gurvitch, function and unconditional constraint, arc com-
pletely independent of each other and arc no nore than two among

o scrics of unarguved, unjustificd criteria introduced for the pur-
pose of a univeraal typological classification cof 2ll social groups.
There 1s no cvidence for oan inncer, typically-structural coherence
between thesc two. To define the statc they arce externally connected;
cxternally, because Gurvitch has to adnit that “"uncenditional con-
straint” also occurs in vastly diffcrent types of communitics, as
for instance the natural domestic fanily, the clan, the nedieval
church, thce herceditary castes in India, the labour-unions with un-
condtitional membership in o totalitarian state®, and so on, But,

if this is so, then "unconditional constraint” cannot have an in-
trinsic, neccessary structural coherence with the criterion of
"locality group". For this nccessary cchercence does not follow fron
Gurvitch's statenent that ”it is primarily locality groups bascd

on proxinity which have 2 tendence towards the orzanization of
unconditioned constraint,” (p. 187)

According to Gurvitch, "locnlity ;roups" are ccnnccted by
(spatic-social) "proxinity”., They arc supposcd to bec one of six
types7 in which all "durable” narticular (non inclusive) groups
can be dlvided, in which o uni-functional or nultifunctional soclal-
ity predoninates in thelr social balance, The criterion for this
typological classification is the “sencral character of their
function(s )", where "functicn” is understood, not as predeterminced
purpose, but as comnunal task, inspired by onc or nmore "valucs"
that beconie cperative in o soclial nilicu ~- o conceptlon that is
obviously influcnced by lourice Houricu's deoctrine of the "institu-
tion", However, onc cnly ncoeds toe reflect o little longer to
realize that thesce six "genericnlly-functional” types of groups
and thelr specics have 1little or nothing to do with =2 rceal structu-
ral-typological investigation of the socicectal relationships.,

5
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6The exanple here zgiven by Gurvitch indicates, however, that he has
no insight into the fundanental differcncc between the typical in-
ternal lepxgal spherce of a trade-union and its external function of
conmpulsgory organization within fthe public legal sphere of a totali-
tarian statc. The unicon cannot derive this function from itself,i,e.
on the strength of its inncr character, but has, in such 2 case,

been imposed extcernally upon it by the state for the sake of 1its
totalitarian ends, Only as "arnm of thce state” -- a function in-

trinsically forecign to the trade-union -~ can it display an "uncon-

ditional” cocrcive character.

7a) kinship groups; b) locality groups: c)economic activity groups;

d) zroups of non-lucrative activity: e) nystic-ccstatic groups;

f) friendship groups or sroups of tabhle-companions, admirers or
followers of onc leader cte., (p. 185),
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Vithin the six Yfunctional"” basic types, for example, both diffe-
rentiated and primitive undifferentiated "groups” are listed as
sub~-types, so thot this "function”-typology of social groups takes
on an ubtterly arbitrary character. One wonders in vain why the
prinitive, undiffercentiated clan, bascd on “nystic parentage",
together with the natural fanily, bascd on blood-relation, is
classified under "kinshipzroups” (p. 185) and not, say, under
"political groups” or under “nystic ecstatic groups', where churches,
congrezations, religicus orders andsccts, together with "magical
brotherhoods” (!) are supposcd to belong as sub-types. Indeed, one
wonders in valn, especlally since Gurvitch just explained that "in
archalc soclety, the farnily is identical with the clan, which is
itself identical with the church (!) and the political group”,
while he identificed the "ragical brotherhood” in this society with
the occupational grcup, which he had characteorized as o sub-type
of "econonic activity gzgrcups”. In addition, the prinitive clans
or sibs, too, often display the character of this Iatter type.
Later we shall show the fundamental nmistake in Gurvitch' attempt
to classify undiffercntiated cormunities with the help of 2 func-
tional criterion, which he also apnlics to differentiated "soclal
groups.”

The "groups of non-lucrative activity” nentioned in his classi-
fication sub d), arc sinply catch~nlls without any real structural-
typological neaning, just as the groups under f), of which the
common baslic type secens to have an especinlly undetermined scense.

It is obvious that on such a shaky foundation therc can be no
gqucstion of o real structural analysis of the internal lezal spheres
of distinct types of diffcrenticted or undifferentiated social areas
either,

it is .mot my intention -~ in an article of this sizc an
impossibility -- to cnalyse cvery detail of the extrenecly complex
sociology of law offered by Gurvitch., I referred only tc that
scetion of it that he called the "differcential sociology of law"
or thec "Jural typoleogy of particular groupings', to show that a
structural typology of the specific lezal spheres of the distinct
societal areas places us before transcendental-philoesophical pro-
blems that chnnot be disregarded with impunity, Which problens
arcec they?

They arc closely connected with the relation between the modal-
aspectual structures and the typical individuality-structures of
our temporal world of expericncc,

When Gurvitch calls upon philosophy of law to discover the
criterion by which the field of investigation of Jjuridical sociology
can be dclimited from ethical sociology, soclology of "relizion”
(faith), ccononic socliology, aesthetic sociology, cte., it is
immediately clear that he has not accountdd for the tronscendental-
nodal charncter of the relevant problematics,

Spp. 183, 204, Here is neant the "relizious conmunity® which in the
clans, as Gurvitch wrongly supposes, 1s olways of o totenistic
character, But 1t is not even so that totemistic clans always con-

sider the totem as a god (ef, p. 205). Lowic, in his well-known
book Prinitive Socicty, has already rightly warnced against such
a generalizing relizious view of totemisi,




'or, as soon as he, in the Introduction of his Sociocloxy of
Law, introduces the Jjuridical-philosophical problem of 2 "defini-
tion of law", he makes quite clear that what is at stake is to
gain "non~-dognatlical’” insight into the "specificity of the complex
reality of law” (p. 41). And becausc, according tc him, especially
sociology of law must investigate this conplex soclal reality of
law, philoscophy of l1law should remain in close contact with sociology
of law, also when the former seeks specific criteria of juridical
expericnce and "jural reality”. These sclences arc “nutually depen-
dent”, The contradiction secningly implied in this "nutual depen-
dente'ls supposedly rescolved in his theory of the immedinte, col-
lective Juridicol exporience9, the conmon basis for philosophy of
law and soclology of law (and dognatic juridical science as well),
"infinitcly variable in both spiritual and sense data and alonce
mmking it possible to grasp the full reality of law” (p. 241),
ut what 1s to be understood here by “the full reality of law"?
And 1n mnat scnsc can we scek o "definition of law’” in the gpecific
criteria of the "full reality of law”, which can supposedly be
grasped only in the imnediate "intezral” juridical expcrlonoc?
A specific socia 1 rcﬁllty of o merely Jjuridical charncter
does not exist. The "juridical” or "jural” is ncever nore than o
nodal aspect of socinl reality, and this reality is given to us
only in o great diversity of typical individuality-structures in
nutual interwoveness., In principle these individuality-structures
embrace oll modal aspects of our tenporal world of experience in
an unbre~kable neaning~coherence, It is within thesc integral
structurcs, wvhich show a gradunl arrangement accordinzg to structural
malth. . types or radlical types and sub-types, that the modal aspectual
unctions of social reallilty are gradually individunlized and rplaced
within o typlical structural coherence =os “typicalized” (i.e., indi-
vidualized in o twp»oal Wway ) rodal Tunctlons of an individual
whele. This typical strvetural cohercnce will be explained later,

Becausce of 1ts purecly nodal character the Juridical point of
view, dlistinsulishing soclology of law from ccononic, acothetlc,
moral or religious (better: pistical -- Gr, plstis = faith) socio-
logy, can never grasp o "specific social reality”. Cr in other
words, the fundancntal concept of law, which Gurvitch corrcctly
considers a necessary jural-ph LlOSCphi’”l presupposition of the
soclology of law, can only be zained by way of an analysis of the
modal structuvre of the Jjuridical mode of cxperience, which, as
such, 1s strictiy a transcendental odus que; o general how, not
2 concrece what of our integral socinl experience,

Gurvitch, whose concept of thls cxpericentinl mode 1s supposed
to relate to 2 specifically Juridical “socinl reality”, is in
consequence of this wrong suppesition cauvght in incscapable contra-
dictions,

9 According to Gurvitch this immediate or spontaneocus Juridlceal
cxperience consists of collcective acts of recognition of "spiri-
tual values”, embodied in social facts in wblch they are recalized
and brouzht together in o \varlﬂblc) balance by means of "Jjustice”
(ef, pp. 39, 241).
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On the other hand he posits that “the most immediate data of jural
experience are 'normative facts' and the 'Justice' which governs
then® (p. 42), On the other hand he writes Just alittle earlier:
"the soclal reality of lavw is nceither an immediate datun of intui-
tion nor o content of sensc perception, but is rather o construct
of reason, norcover, detached froa social reality as = total pheno-
nenon” (p, #1),19 Tt happens that for Curvitch the “social reality
of law” consists prinarily in cxactly these "normative social facts”
of o specifically Jjuridical character, If such "facts" arce con-
structions of reascn and nere abstractions fron the "social reality
as total phenomenon”, how then can they bc the most immediate data
of Jjuridical cxperience?

Soclology of law ousht to begzin, he says, with the aid of
philoscephy of 1aw, "by deliniting the Jural facts from those social
facts which, being cqually related to spiritual values, are most
closely akin to the facts of law, i.e, 7scral, rcligious, aesthetic
and similar facts" (p, 41),

According to his further cxplanatiocn he understands by “Jjural
facte’ or ”P“cts of law" the "nornmative facts” which are the inme-
diate sources of positive law and which he distinguishes sharply
from secondary sources, for instance, the technical proccdurcs for
establishing such facts, such as statutes, sentcnces, contracts,
cte,, taken in a formal sensc, which arc usunlly called Jjuridical
orizginating forms of law, In contradistinction tc Euzen Zhrligh's
naturalistic conception of "Tatsachen des Rechtgs'" Gurvitch wishes
te take these "facts of law" in a real juridical sensc, i,e, as
legal facts, in which values arc enbodied, balanced by "Jjustice™.,
Bvery oolal Zroup where an active form of social 1ife doninates
and in which 1n this way values arc enbodled, and also every all-
enbracing soclety in which such groups function, constitute such
"jural facts", and thcy pr0unoc their own law, The same is true,
according to him, of the "micro-sociclozical elements® out of which
these groups and societics are bullt up, and by which he ncans the
ways of being bound to and by the socictal whole, cr the "formus of
sociability“.ll

107his statencnt, which is far fron clear , depends on the presun-

position that the philosophical criteris for distinguishing the
"jural", "mornl”, "acsthetic"”, and "religious”, ought to make it
possible “to irclatc in the reality of cellective conduct and
external patterns the workirngs of law, or norality, of religion
or necsthetics” (p. 39),.

The "social reality oflaw” then, is in his cpinion an abstrac-
tion from social reality as it 1is given in 1ts totality, Jjust
like a soclial reality of nerality, or relizion, or acsthetics
would be, But then 1t carn acever be an imediate ziven of intuitive
Juridicel cxpericnce in the scensc nennt by Gurvitch., The lack of
clarity and the inner contradiction in this train of thought is
rooted in his centinually confusing the jJTidiOal moral, pistical
and acsthetic nodes of cxpericice, with abstracte ‘ "kinds of reality".

111¢ st be clear that by these "forms of soclability” Gurvitch
neans sonething quite different fron what I have called the 'social
forns"” in which the typical structural principles of the socictal
spheres are realized,



But for sociolozy of law "jural facts”, too, can never bc
mnore than the juridical aspcct of conerete social facts., Certainly,
there are social facts that, according to thelr individuality-
structure, arc typically gualitfied by thelr juridical aspect, such
as o sumnecns, a sentence, an act of legislation, just as there are
others of typically ccononic, aesthetic, moral, or pistical quali-
fication, But even in the case of typlcal-juridically qualificd
social facts, the "jural fact” is merely a nmodal aspect of an actual
social fact., For the latter is not exhaus. " in the fermer. And,
a Tortlori, "soclial groups" and the "socicty” in which they func-
tion cannct be "normative facts” in a merely-Jjuridical sense,

It is not possible to galin insizght into the trnnkcgndontal
structural principles of the typlcal internal legel spheres of the
particular socictal areas without sonce understanding of the modal
structure of the Juridical aspect in its Lalssolublc coherence
with the other =uodal aspects of our ctdcri““oo. or, the plurality
of thesc typical 1 spheres, to which Gurviteh has correctly

allcd attention in his scciology of law, 1s possible only on the
b s1s of the unity of the zencral modal structure of our Jarldlcﬁl
mode of experiencce, on the strength of which we indiscrininately
attribute a juridical character to oll thesc legal spheres, indepen-
dently of their juridical typicalness,

~C

A penetrating transcendental analvsis of this modal structurce
on thc part of philecsophy of 12w can provide sociclozy of law with
a dynanic, never apricrily fi Aud and closed, concc pt of the juri-
dical mode of oxperience, 1ir which the juridiecal 1s distincuishable,
both in its fundancntal 1rrporeibilitv to and its unbreakable
coherence with 211 other ncdal aspects of ovr cxperiental horizon,
Gurvitch -- too gquickly -~ rejccts cvery transcendental "definition
of law"™, and places it on cqual footing with various “netophysical,
normative, psycholozical, utilitarion and sociological” definitions
as "arbitrory and dogmatic constr ~uctions”, 12 Too guickly: becausc
cen the onc hand he is only aoqualnteu with a transcendental nmethod
of defining the concept of 1law in nec-Kantian, so-called “Yeritical-
idealistic" conceptions,; and on the other hand he assigned the
concept of the zenecral Jjural mode of cxpericnce the impossible task
of providing criteria for the denmarcation of 2 specifically juri-
dical reality., VWe saw that such a2 reality in a purcly Jjural scnse
does not cxist, and cven ns “construction of reason®” remalins
neaningless,

As far as the filrst peint is concernc I would like te point
out that in ny so-called "Phileosophy of the Cosnmoncnic Idea” I
i

f\P

>,
developed a new method for o modal analysis of the structure of
Fal

the transcendental modes or ucdel aspects fo cur cxperience, This
method has nothing to do with what Gurvitch calls rationalisztic
dognatism, working with "fixceldl ond mumified catescorices”, as can

Justly be said of, say, Ruaolph Stammler’s critical- 1‘,3710t10 con-
cept of law, Cur Juridiecal mode of expericnce 1s not, as Stannler
thinks, constituted by some complex of so-called transcendental
logical forms cf thouzht or catexcories ir which we are supposed to

i2c¢r, Sociology of Law, p. 40, and morc extensively in his Ixpericnce
Juridique et 1la Philosophic Pleraliste duve Droit (1935) pn.l19 ff.
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order an "expcricntal matter” of psychical desires, nor is the
juridical mode of experience identical with the epistemological
concept of the latter.

And exactly because of its transcendental character this
Juridical node cannot be determined per genus proximum gt differchn-
tias specificas, as Stammler still holds, since a genuine transcen-
dental expericential mode is by its very nature of an ultinmate
meneric character. Its modal structure is a dynamic meaning-struct-
ure, in which the center is the structural nuclear moment which I
call the "modal meaning-nucleus” of the juridical aspcect of cXpe-
rience, and which guarantecs the irreducibility of this nmodality
with respect to others. But this nuclear moment can reveal its own
dynamic character of meaning cnly in indissoluble coherence with a
series of "analoglcal"” meaninz-monents that refer back, or forward,
to all thosce modal ospeets that cccupy an earlier, rcspectively
later, position in the transcendental <temporal order of our expe-~
rience. Thesec analogical (which I call retrocipatory, respectively
anticipatory) moments of necaning, assurc the unbreakable meaning-
bond betwcen the juridical and other modes of expericnce, viz those
of nunerical gquantity, space, (extensive) movenent, enerzy, the
biotic, the sensitive, the analytical, the cultural-historical,
the synbblic, the mode of social intcrccurse, the cconomic, the
aesthetlic, the moral and the pistical i.c. the experiential node
of (faith). But their modal ncaninz is here gualificd by the modal
meaning-nucleus of the juridical nodce of exmericncce, and nay therc-
fore never be confuscd with the modnl meaning of thoe correclate modal
structural momecnts of non-juridical modalities. In this way the
modal structurce of the juridical aspcect reflects the centire ordor
and inter-nodal meaninz-ccherernce of the transccendental modes of
expericnce, asg it also the casc in the nodal structurc of the other
aspects of experience,

Quite distinct from thesce, the transcendental-structural prin-
ciples that dctermine the typical inncr character of the various
social arcas are, as menticnced carlicr, principles of individuality-
structurcs, Potentially they embracce all modal aspects of our
cxperiential horizon., Althoush they do not affect the gencral inter-
modal order of the expcricntial aspccts, they do bind the various
nodal functions of thce soclctal spheres within thesce aspcets into
the structural-typical cohercnce of an individual whole, As far as
the structural principles of diffcrentiated social life-areas
functioning in a hizhly developed, opecned up socicty are conccernced,
this occurs 1n the first placce becnuge one of thelr medal aspects
takes on o central;, qualifyinz role in the typical structural whole;
for there the social aren conccerned finds, accordinz te its inner
character, its "intornal qualifying function®. carcefully fron
objective or subjective purposcs tc which a social life-sphore 1s,
or can be nade, scrviceable, becausce such zoals presupposce the in-
ternal~transcendental structural principle of the social sphoere,
and can thercfeore never be part of it,

lHarriazse as instlitution, for cxanple, 1s according tc the
creational order undoubtedly serviceable to procreation of the
humnan racc, and one carn accordinzly consider forning o fanily,
rearing childrcn, "objective” purposcs of marriagce, But such 2~ "telos”
cannot possibly determine the intrinsic structurce of marriage.



The recascn is that o farnily in its narrowest sensc, as natural
community of & couplc of parents with their half~grown children
born in wedlock or lezitinized, is in its inner naturc soncthing
different from the communal bond between husband and wife, no
matter how clescly ticd in with the fanily-relation once children
are born, A childlcss marriagse rctains 1ts internal character,

In addition, procreation can also occur by scxucl intcrcoursce out-
side the matrimonial comnunity, Clearly then, the sc-called objec-
tive goal of prccreation lics outside the essential inner naturc of
this comnunal bond. On the contrary taqt which in the Philosophy
of the Cosmononic Iden is called its "intcecrnal qualifying function”
is rathcecr the typlcal leading function, or dircctional function
(always understood modally) of i1ts inner structural principle

which enablcs us to distinguish the connuvbial bond also from the
natural fanily founded in it zenetically

In this conncction should be considcered that the intcecrnal
structural principles of the various socictal spheres, which de-
termine thelr typical cssential naturc, nccessarily have the cha-
racter of typical structurnl 1OTW"DTinClp1xo. They nust receive
positive content through human form-ziving in accordance with the
cultural-~historical situation " of a society. A hunan sccicty is
not regulated and maintained by invariable instinctive social
drives, as in the casc of the animal world, The socictal life-
apherces functioning in human socicty have intrinsic structural
principles of a nornative character, and thelr nctualization there-
forc inplics a task for thosc who are charged with concretizing
thern, In our sinful world this actualization is only possible in
an inperfect way, and thesce defecetively positivized structural
norms can be violated by the factual bchavior of those who are
subjcct to these norns in a 3iven socictal sphere,

The example I used, narriage, is -- as I have cextensively
triced to show in other writings -~ intrinsicnlly qualified as a
noral community of love for the duratior of the common lifc~span
of two persons of different sex., Yithin the boundarics of the
genceral modal structure of the moral aspect this love-relationship
shows an in@iViOuplltJ~upr that docs not have an original character
within this aspcct, but finally refers back to an orizinal indivi-
dvality- Lylﬁ Wilulu the orzganic lifc-aspecet of the conjuzal rcela-
tion, nancly the instinz soexual %1“tin bond bctweecn nusband and
wife, In vicw of its originai choracter the Philosophy of the
Cosnononic Iden calls this The nuclear type of the individuality
of the intcrnnl connubial comrunity. The noral individuality-type
of the conjuzal 1ovo~corfun1*v is tyonically founded in the sexual-
bictic functicn of marvrinse, and by menns of this coheres typically-
structurally with this bictic indivitunlibty-type, Thus the inner
structural principle of the institution of rmarriage, which deternines
the irreducible typicnl inner raturc of this community, is character-
ized by two structural functions, the so-called "radical functions”,
The first (thcﬂﬁ"q] ocnjugal love-relation) is the leading, or
internal qualifying function; the sccond (the sexunl- T-biotic) is
the foundational function. Thoe lcecading function ought to open up
all the medal functions preccdinz her in the inter-nodal aspectual
order of the internal structural wholc of the marriage-comnmunity,
and should direct them to the intrinsic qualifying and leading
function of that comnunity as noral conjuzal love~community,




The nodal structurc of its pre~-nmoral aspects makes thils possible,
because thelr anticlpatory neaning-monents --those that point to
later aspects -~ typicalized by the internal structural principle
of this cormnunity, can open thenselves vp under the guidance of
the intrinsic qualifying function, This holds in the first place
for the typical foundational function of the conjuzal community,
the durable sexual-biotic bond between husband and wife, which
undcey dircction of the noral conjuzal bond cf love 1s radically
different fron the periodic instinctive nating~drive found in the
sexual biotic functioning of aninals,

Thus the internal structural principle of marriaze can express
itsclf in every onc of its nodal aspects.13 In this way thc struct-
ural principles also deternines its intrinsically typical jural
sphere, which should be distinguishced carcfully from the spheres
of civil law and ccclesiastic law, or (in 2 still undiffcrentiated
socicty) the prinitive tribal law, in which the natrinonial rela-
tions have only ~rn cxternal function beccause of thceir intertwinencnts
with statc and church, or with the undiffcrentiated tribal cormunity,
respectively, All intrinsic Jjuridical rclations botwceen hushand
and wifc arc, aoccording to the normative structural principnlce of
narriage, qualificd in a typlcally meoral way by the conjugal love-
relation, which in turn is typically founded biotically. Hence
the internal juridical rights and dutics of the narriage partners
in relaticon to cach other can noever, as clvil rights do, be
sanctioned by the compulsive lezal power of the state, This does
not detract from thelr nodal Jjuridical character, since this docs
not dcpend on the typical structural principle of the private and
public law ofthe state. They can, however, have some Juridical
consequencces in the spherc of civil law, insofar as here typically
morall¥ qualificd Jjural dutics arc acknowlcdged 2s natural cobliga-
tions, b

The internal Jjuridical sphercs of the other social areas of
1ifc as they functlon in o diffcrentiated soclicety ought to be
thecoretically delinmited in accordance with the sane structural-
typological method hricfly skotched above,15 This in turn pre-
supposes an analysis of thelir internsl structural principles, and
the inportant thing 1s always to bring to lizght the unbreakable
structural principles, and the inpertant thing is always to bring
to light the unbrecakable structurally-typical coherence of their
intrinsic qualifying function and thelr typlcal foundationsal func-
tion, Prescntly we will consider the structural principles of social
life-arens in 2 soclcety that is still undifferentiated,

131n its faith-aspect, inscofar as it has been opened up by the gospel
of Jesus Christ and the Holy Spirit, it refers beyond the temporal
conjuzal love-bond to the relizlous fullness of the love bond be-
tween Christ and his "spiritual body”, the Church (Ephces, 5:25-33).

4 7ne Duten Suprcene Court (Hoge Rand) has accepted this kind of na-
tural oblizations sincce its fonous judgement of Iarch 12,1926
(.J, 1927, 777). In a judzcncent of Nov,30,1946, the Suprene Court
decided that, 1f a hushand performs his noral duty tc make provi-
sion for his wifc after his death, this is not be be considered a
zift but mecting o natuvral obligation,

15Th0 third volune of ny A licw Critique of Theoretical Thought
(Aristerdan and Philadelphia, 1957), contains an extcensive structu-
ral-typological analysis of the sccictal relationships.
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The ocetual structural-typelogical investigation of the soclietal
relationships, however, 1s necessarily foundcd upon a nunber of
prelininary distinctions which forn the basis for the horizontal
systenatic classification of these relations, and overarch their
vertical structurally-typical divergence, These basic distinctions
nay rnot be arbitrary cither: they ouzht to rest upon the "transcen-
dental catcegorics of cur social cxpericnce” as they arc called in
the Philosophy of the Cosmonomic Idea, because they constitute the
basls for 2ll structurally-typical distinctions of the socleta
relationships, and thus make then possible,

1. The nost fundanental of thesce catezorial distinctions between

socletal relations is that of ccomnmunal, and inter-individual
or intcr-comnunal relations. By the first I mean 2ll those soclal
reclationships wherein pcople function as menbers of o whole. The
sccond arc those in which individuals, respectively the communitics
nutually, <o not function as nenmbers of o whole, but in co-ordina-
tion; cither in coeperation or in o mutually ncutral position;
either in sympathetic or in antagonistic rclatiocns (competiticn,
war, ctc,)., All structurally-typical distinctions in the comnunal
and inter-~indivicdual or intcr-cormunal rclations presupposc this
categorial distinction., It is a distincticn that at the sanme tine
inpliecs corrclativity., For, overy cormuncl rclation has, viewed
externally, its necessary corrclate in inter-individual or inter-
communal cnces, and vice versa, In the juridical node of expericnce
this categorinl rclation cexpresses itsclf in the nutual relation
between cormitnal and iInter-individual or inter-conmunal jural
relations that cannot be reduced to cach other,

2, The communal relaticons arce categorially divided into natural

oncs, and thosc that characteristically depend on organization,
The first (rmarriage, donestic fanily, the coznate-fanily in a
broader scensc) arc inhcrently unorzanized and can, becausc of
thelr natural character, 2ctunlize themsleves ot all tines, be
it in extremcly variable soci®l forns, The arising of communitics
of the sccond type, howcver, is dependent upon certain historical
conditions, Crganization lends then continuity, regardless of
the lifc-span of the nembers or the duration of their nembership.
In line with current zernan sociolozical terminolozy we can call
these orzanized comrunitics "sczialé Verbande” and their internal
Juridical order "Verbondsrocht®

In every once of the "sozinle Verbande™ we necessarily nccet

with authority and subordination, Anonz the natural comnunitics
the wider cognate fanlly lacks an inherently characteristic author-
ity~-subordination relation, Inter-individusl and inter-comrunal
reclations Iack it per sc. In their casce therce is great diversity
of gifts, of posscssion, of power, so that in scocial intercoursc
with others, ccrtaln individuals or comrunities gain o position

of leadership, but intrinsic authority and duty of oboedicnce do
not e¢xist herc, nor docs durablce orzonization,
3. A furthcr catezorial distinction is that between instituticnal
and non-institutional connunities, Institutional comnunities
are thosc that, according tce their naturce, cmbrace their rmembers
either for their entire 1lifc (as in thce casce of natural kinship),
or durins part of 1t, irrespective of their own will, Besides the
natural conmunities, the state and the church (if 1t has baptisnal
nenbers ) arc also of this character.
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In an undifferentinted soclety the wndiffercntinted sibs, tribes
and brotherhoods arc of this character as well, But non-institu-
tional organizations characteristically rest upon the principle
of voluntary mcmbership inplying freedonm to join and to leave,

The typical criginating forms of such socictal rclationships arc
free associntion or onc-sided egtablishment, both taken in the
sense of founding-acts, in which, unlikc the originating forms of
institutional comnmunitics, the deternination of cnds and ncans is
o necessary or ceonstitutive clement.

L, PFinnlly, thc sccinl rclationships arc categorially to be di-
vided in conncction with their historical lcvel of developnent
into diffcrentinted and undiffercntiatced,

Particularly the undifferontinted organizoed comnmunities placc
gencral scciology, soclology of law, and the science of legal
history beforc o special structural-typological probloem., The reascn
is that herc the nost diversce typleal structural principles may be
interwoven in one organizational form., Structural principles as
different, for instancc, as thosc of o unilateral and partially
fictional Tanily-bond, o political defensce ~-- and peace -- organi-
zation, o cult-community, an ccononic cnterprise -- all together
make for o bound uvnity of o typical structural whole., How is this
possible?

This socio-philosophical problem is completely celiminated when,
a8 1n tine casc of Gurvitch, the distinct types of social relations
that are interwoven in undiffercntiated organizations arc sinply
identificd with cach other and when such organizations, together
with differentinted oncs, arc classificd after a functional crite-
rion which proved to be uscless here, Take for exanple the patri-
linecally or notrilineally orgpanizced clans or sibs, which function
in various prinitive pcovles (certainly net in 211) as truly in-
stitutioral comrunitices, Is tho clan here identicénl with the
netural fanily, wlth the "pcliitic” group, with the cult-community,
cte., as Guyrvitch claims it 1is? That cannot possibly be maintalned,
The clnn is an organlized community that cuts across the natural
fanily and the cognate kinship relaticrn and therefore ncver gquite
absorhs thern. And the clan is act identical with its function as
"politic”. or reclimious, or azriculturcsl community. It can unite
the characteristics of 2ll these tywes, but this undiffercntiated
soclal unit cnn cnly becone 2 typliceal structural whole becausce the
fanlily=-principic fulfils o centrnl, lcadinzg function in 1t, so
that cven the ocrganization of the cntirce comnunity depends upon
an artificlial, unilatcral ~nd partly fictionnl system of blood-
relation, This 2lso cxplains the rule of sib-cxzozany, in virtuc
of which sib or clan heirs are not allowed to marry with each
othcr, c¢ven where the "blcocod~-rolation” rcecsts orn o fictional, nystic
foundation, It can be said, thcrceforce, tant the undifferentiated
structurc of <The clan or sib-comnunity 1s typicolly gunlificd by
the fanily or kinship principle, and thnt this qualification cx-~
presses itsel? in cvery type of its internal orzganized cormunnal
relationships, walch thercforc rennin cnclosced within an undiffe-
rentiated wholce, Still,; this social totolity-structurce is not
typically bicticelly founded as is the natural cognate fanily
(1imited by fixed dezrecs of genctic blood-relation), It has a
typically cultural~historical foundation in an undiffcerentiated
powecr-~oryanization which rececives, by woay of artificial systens of
ancestry, an cxceptionnl cohesiveness and intensity, rcinforced by
foctors of nagic and religious power,

()
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Hence, the sib, along with other undifferentiated communities, 1is
doomed to disnppear as soon as the process of differcntiation in
the cultural-historical development of human soclicty begins, And
it is also clear why it is not yet present in weakly organized
primitive ceommunities, as fer instance the well-known Ancrican
ethnologist Lowice, in his Prinitive Society, has pointed out as
objection against cvolutionistic reconstruction of this process
of developnent,

In conclusicn a fcw bricf rcenarks concerning the fundancntal
significance of the tronscendental structural typology of diffe-
rentinted social spheres and thelir typical intrinsic juridical
sreas for determinaticn of their nutunl rel~tion in the usually
cxtrencely complex structural intcerlaccemcent, in which they ia their
variable socinl forms arc necessarily involved, he problen of
this nutunl relation cannot be evaded, andl the gquestion as to how
it is concelved deternines the total view a student of differential
soclology of law will hove concerning jurnal life in an all-inclusive
soclety.,

An intcr-structural intertwincement betwecen socictal rolations
of radicnlly different inner naturc is called "cnkapsis" 16 in the
Philosophy of the Cosnonomic Iden,

Enkapsis should not be confused with the relation of o social
whole and its norts, ns is prescent for instance in the case of the -
Stote of the Netherlands with its subdivisions into provinces and
municipalities. The part-whole relation can only occur within the
internnl sphere of one and the same typlcal structural whole, 2and
is doternined by the Lotter's intrinsic structural principle,
Accordingly, in o differcntinted sccicty, thce natural communitics
of nmarriaze and fanily, o church-lcnomination, an ccononilc enter-
prisc, o univcecrsity or a labour union, con ncever be part cf the
state, although they nrc established within its territory, Thelr
typical inncr structurnl principle is sinply radicnlly differcnt
from that of the stoate, Thelr interreintion with the latter is
ratncer that of o territorial cnkapsis -- ~n cnkapsis that only con-
cerns the externnl relatlons between then and the state, but which
cannot encompnss thelr inner communal sphere deternined by their
internal structural princinle, This holds cven when the enkapsis
takes on o very closcly bhound character, so that we could speak
of a "union"” betwcen political and non-political relaticnships,

In this way enkaptic structurcs originatc such as a state-church

or o church-statce, n state-university, state-industry, 2 partisan-
state, cte., Thc particular “variabllity-~-ftypes” that state, church,
university, ctc., display in such cnscs nre not duc tce the intrinsic
structural »principles of thcese scocictal rolationshlps but to the
variable socinl forms in which they arc actunlized,

16This ternm, introduced by the Swiss biclezist Heidenhain, was given
a genceral philoscphical scnsc by the Gernan thinker Theodor L.
Hocring in his smnll but inportant book Ucber Individuslitat in
Natur- und Geisteswelt (Tuubner, Leipzig und  Berlin, 1926). He

uscd 1t, in 2 scnsc quitc different fron that cxplained in the

text, te indicate the relation between an individual wholce and 1its

individual nnd relatively autonomnous parts,




N
- iy -

A1l types of socletnl relationship, according te their cate-
gorial correclation of communal 2nd inter-~individual or inter-
communal relations, become 1nvolved in onkaptic structural inter-
twinenments by way of the socinl forms in which they are reallzed,
Within these social forms they take on variability-types, distinct
from thelr inner structurnl types,

This distinctiocn bctween internal structural types and varia-
bility-typcs . of cormmunal and inter-individunl or intcecr-comnunal
societal relations is of fundancutal significance feor the structural
typology of the various lexal spherces in o differentiated human
society, Delinitation of the internal juridical spheres of the
distinct socinl life-arcas ig possible only on the basis of the
typical internnl structural principles of the latter, which are
the condition for their different variability-types. These in-
trinsic structural princinles nlso determine, in prineciple, the
original (i.c. not juridically deduccd) spheres of conpetence in
the area of fornation of positive law.

On the other hond, the juridical originatinzg forms of the
positive legal rules, and of positive subjective legal relations
in the various lezal spheres (civil private law and internal
public law of thc state; international law, supra-national 1law;
intcernal church-law, internnl industrinsl law, cte, ) are veritable
knots of enkaptic intcrtwincnents betwecen the distinct juridical
spherces, Without philosophical insight into the internal structural
types of these different Jjural spheres o proper ahalysis of their

X

cnkaptic interlacenents 1s simply .net possible,
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